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(1.)  Generally. 
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The  amount  of  the  proper  stamps  to  be  placed  on  the  deed  of 
mortgage  security  has  been  frequently  the  subject  of  much  doubt 
and  perplexity,  and  this  has  arisen  from  the  obscure  language  used 
in  the  Stamp  Acts,  which,  however,  have  been  much  simplified. 

The  fiscal  laws  do  not  in  general  alter  the  operation  of  the  laws 
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STAMPS. 


Chap.  58, 


Deed  valid 

without 

stamps. 


of  property ;  and  therefore  a  deed  of  conveyance  without  any  stamps 
will  pass  the  estate.  But  the  instrument  will  not,  until  stamped, 
be  receivable  in  evidence ;  the  consequence  is,  that  when  the  stamp 
is  affixed  to  the  deed,  it  will  take  effect  from  the  time  of  its  delivery, 
as  if  the  stamp  had  been  then  placed  on  it,  and.  not  from  the  time 
when  the  stamp  is  af&xed  on  the  deed. 

The  principal  act  at  present  in  force  relating  to  the  stamps  on 
mortgages,  is  33  &  34  Vict.  c.  97,  called  the  Stamp  Act  of  1870, 
and  it  applies  to  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

A  duty  cannot  be  imposed  on  the  subject  except  by  clear 
words  (a). 


Definite  and 
certain  sam. 


(2.)  Interpretation  of  term  'mortgage.' 

The  term  '  mortgage  '  in  relation  to  stamps,  means  a  security  by 
way  of  mortgage  for  the  payment  of  any  definite  and  certain  sum 
of  money  advanced  or  lent  at  the  time,  or  previously  due  and  owing, 
or  forborne  to  be  paid,  being  payable,  or  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be  (b). 

The  term  '  definite  and  certain  sum '  means  the  principal  sum 
mentioned,  and  no  additional  stamp  is  required  for  commission,  as 
making  the  sum  an  unlimited  amount  (c) ;  or  for  interest,  although 
bygone,  either  in  the  case  of  a  bond,  or  warrant  of  attorney,  or 
mortgage  (d) ;  of  for  costs  incurred  in  recovering  the  debt  with 
interest  (e) ;  or  for  taxes  payable  in  respect  of  the  mortgaged 
property  or  debt  and  interest  (/) ;  or  costs  incurred  in  the  renewal 
of  leases  or  otherwise  (g) ;  or  premiums  on  policies  and  costs  of 
obtaining  new  policies  (h) ;  or  interest  turned  into  principal  (i). 


{a)  Marq.  Chandos  v.  Comm.  Inland 
Sevenue,  6  Exo.  479 ;  EvsKbroohe  v. 
Hood,  5  0.  B.  131  ;  11  Jur.  932. 

(i)  Stamp  Act,  1870,. s.  105. 

(c)  FrUh  V.  Hotherham,  15  M.  &  "W. 
89;  10  Jur.  208,  overruling  Dickson,  v. 
Cass,  1  B.  &  Ad.  3i3. 

(d)  Barker  v.  Smark,  7  M.  &  "W. 
590  ;  Pierpoint  v.  Gower,  i  Man.  &  6. 
795  ;  Dames  v.  Heath,  3  C.  B.  938. 

(e)  Doe  V.  Snaitli,  8  Bing.  146  ;  1  Mo. 
&  S.  230. 


(/)  Doe  v.  Sragg,  8  A.  &  E.  620 ; 
3  N.  &  P.  644. 

(S)  WrougUmi  v.  Twrtle,  11  M.  &  "W. 
561 ;  13  L.  J.  Exc.  57  ;  1  D.  &  L.  473  ; 
Doe  V.  Larder,  3  Bing.  N.  C.  92 ; 
LysagM  (Lessee  of)  v.  Warren,  10  Ir. 
L.  R.  269. 

(h)  Lawrance  v.  Boston,  7  Exc.  28  • 
21  L.  J.  Exo.  49  ;  Halse  v.  Peters,  2  B. 
&  Ad.  807. 

{i)  Doe  V.  Maple,  3  Bing.  N.  S.  832  • 
6  L,  J.  C.  P.  N.  S,  271. 
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In  these  cases  the  payments  to  be  made  by  the  mortgagee  are 
not  sums  to  be  thereafter  lent,  advanced,  or  paid,  within  the  con- 
templation of  the  Stamp  Act ;  moreover  the  mortgagee  would  be 
entitled  to  such  payments  without  any  stipulation,  and  the  ex- 
pression in  the  instrument  of  that  which  the  law  implies,  has  no 
effect  as  to  the  necessity  of  a  further  stamp,  which  seems  to  be  the 
true  principle  on  which  these  cases  stand  (k). 


(3.)  What  are  mortgages  within  the  definition. 

The  term  '  mortgage  '  in  the  act  includes  (Z) : — 

"Conditional  surrender  by  way  of  mortgage,  fui-ther  charge,  Conditional 

,,.,,,,,..  ..  ,.      Burrender,  &o. 

wadset,  and  heritable  bond,  disposition,  assignation,  or  tack  in 
security,  and  eik  (m)  to  a  reversion  of  or  affecting  any  lands, 
estate,  or  property,  real  or  personal,  heritable  or  moveable  what- 
soever : 

"  Also  any  deed  containing  an  obligation  to  infeft  any  person  in  an  Obligation  to 
o  o  ^       .1  i.  infeft  (Scot- 

annual  rent,  or  in  lands  or  other  heritable  subjects  in  Scotland,  land). 

under  a  clause  of  reversion,  but  without  any  personal  bond  or  obli- 
gation therein  contained  for  payment  of  the  money  or  stock  intended 
to  be  secured : 

"  Also  any  conveyance  of  any  lands,  estate,  or  property  whatsoever  Conveyance  on 

,.  ..  -iij    trust  for  aale. 

in  trust  to  be  sold  or  otherwise  converted  into  money,  intendea 
only  as  a  security,  and  redeemable  before  the  sale  or  other  disposal 
thereof,  either  by  express  stipulation  or  otherwise  {except  where 
such  conveyance  is  made  for  the  benefit  of  creditors  generally,  or 
for  the  benefit  of  creditors  specified  who  accept  the  provision  made 
for  payment  of  their  debts,  in  full  satisfaction  thereof,  or  who  ex- 
ceed five  in  number)." 

The  cases  deciding  that  a  judgment  debt  (n),  a  policy  of  assur-  What  is 
ance  (o),  and  the  interest  of  a  partner  in  contracts  and  debts  due 
to  the  pairtnership  (p),  were  nqji  within  the  definition  of  pro- 
perty, have  been  expressly  overruled  (q) ;  and  a  mortgage  of  all 
these  is  a  mortgage  of  '  property ; '  so  is  a  mortgage  of 
the    goodwill    of    a    trade  (r),    or    of    the    share    of    a   retiring 


property. 


{k)  See  the  judgment  of  Parke,  B.,  in  (o)  JBlandy  v.  Herbert,  9  ih.  396. 

Wrmtghtonv.  Turtle,  sup.,  andiPaddonY.  (^)  Belcher  v.  Sikes,  6  ib.  234. 

Bartlett,  2  A.  &  E.  9  ;  4  N.  &  M.  1.  (?)  Caldwell  v.    Dawson,   5   Exc.    Ij 

(I)  Stamp  Act,  1870,  o.  105.  14  Jur.  316. 

(j»)  See  Sarris  v.  Birch,  9  M.  &  W.  591.  {r)  Potter  v.  Commissioners  of  Inland 

{n)   Warren  v.  ffowe,  2  B.  &  C.  281.  Revenue,  10  Exc.  147. 
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STAMPS. 


Chap.  68. 


AsBignmeiit  of 
commission. 


Exception 
of  B.  105. 


Defeasance,  &c. 


SO 


is   a  security  to  indemnify    a  surety  against  a 


partner  (s) ; 
bond  (t). 

The  entry  in  tlie  vestry  book  of  a  resolution  of  the  vestry  that 
the  rents  of  certain  lands,  which  had  been  devised  to  the  parish 
for  the  repairs  of  the  church,  should  be  applied  in  repaying  to  the 
rector  the  same  sums  of  money  that  he,  at  the  request  of  the 
parishioners,  had  expended  on  the  repairs  of  the  church,  was  held 
to  be  inadmissible  in  evidence  as  a  charge  for  want  of  an  appropriate 
stamp,  supposing  the  churchwardens  to  have  the  requisite  power  to 
charge,  which  point  was  left  undecided  (m). 

An  assignment  by  a  debtor  to  his  creditors  of  the  future  pay- 
ments by  way  of  commission  for  certain  works  in  trust  to  pay  his 
own  and  another  debt,  was  held  not  to  be  a  mortgage,  but  an 
absolute  assignment  (x). 

An  agreement  by  which  the  churchwardens  and  overseers  of  a 
parish  consent  to  the  liquidation  of  a  debt  to  be  charged  upon  the 
income  of  the  church  lands,  is  an  incumbrance  affecting  land,  and 
requires  a  mortgage  stamp  (y). 

Where  the  primary  object  of  a  deed  of  assignment  by  debtors 
was  the  payment  of  the  trustees'  debts  due  to  them,  but  there  was 
also  a  trust,  after  they  were  satisfied,  to  pay  all  the  other  creditors, 
with  a  resulting  trust  in  favour  of  the  original  debtors,  it  was  held 
to  fall  within  the  exception  of  s.  105  {z). 

"Also  any  defeasance,  letter  of  reversion,  backbond,  declaration, 
or  other  deed  or  writing  for  defeating,  or  making  redeemable,  or 
explaining,  or  qualifying,  any  conveyance,  disposition,  assignation, 
or  tack  of  any  lands,  estate,  |_or  property  whatsoever,  apparently 
absolute,  but  intended  only  as  a  security  "  {zz). 

A  defeasance  upon  a  warrant  of  attorney  does  not  require  a  sepa- 
rate stamp  from  that  upon  the  warrant  of  attorney  (a). 

An  indenture  recited  that,  in  consideration  of  400L  (part  of  5001. 
agreed  to  be  advanced  by  the  plaintiffs  to  the  defendant)  paid  to 
certaiQ  mortgagees  by  the  plaintiffs  in  discharge  of  their  claim,  the 
mortgagees  surrendered  into  the  hands  of  the  lord  land  to    the 


(s)  Christie  v.  Comm.  of  Inland  Rev., 
2  L.  R.  Exo.  46  :  Phillips  v.  Same,  ib. 
399.    See  Scott  v.  Parker,  1  Q.  B.  809. 

(i)  Viscount  Canning  v.  Baper,  1  E.  & 
B.  164  ;  17  Jur.  390,  Q.  B.  ;  22  L.  J. 
Q.  B.  87. 

(m)  Wrencji  v.  Lord,  3  Bing.  N,  C, 
672  ;  4  Scott,  381, 


(a:)  Pooley  v.  Goodwin,  4  A.  &  E.  94. 

(t/)   Wrench  v.  Lord,  sup. 

(z)  Coates  v.  Perry,   3  B.  &  B.  48  ; 
6  Moore,  188. 

[zz]  Stamp  Act  of  1870,  «.  105. 

(a)  Cawthorne  v.  Solben,  1  B.  &  P. 
N,  E.  279. 
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intent  that  he  might  re-grant  the  same  to  the  plaintiff  in  trust  to 
sell  the  land  and  retain  the  5001. ;  and  the  indenture  contained 
covenants  hy  the  defendant  with  the  plaintiffs  to  pay  them  600Z., 
with  interest,  on  a  certain  day,  and  that,  in  default  of  payment,  they 
might  enter  upon  the  land ;  it  was  held  that  this  was  not  a  declara- 
tion or  a  deed  for  defeating,  or  explaining,  or  qualifying  any  con- 
veyance of  land  (6). 

"  Also  any  agreement,  contract,  or  hond,  accompanied  with  a  Deposit  of  title 
deposit  of  title  deeds  for  making  a  mortgage,  wadset,  or  any  such 
other  security  or  conveyance  as  aforesaid  of  any  lands,  estate,  or 
property  comprised  in  such  title  deeds,  or  for  pledging  or  charging 
the  same  as  a  security  "  (c). 

Where  a  deposit  of  goods,  or  of  some  document  relating  to  goods, 
a,s  a  bill  of  lading,  or  a  dock  warrant,  is  made,  the  instrument 
showing  the  contract  only  requires  an  agreement  stamp,  the  indorse- 
ment on  a  bill  of  lading  not  amounting  to  a  conveyance,  and  the 
transaction  not  being  an  agreement  accompanied  with  a  deposit  of 
title  deeds  for  making  a  mortgage  or  other  security  (d). 

Where  the  document  is  a  mere  record  of  the  circumstances  of  the 
loan,  it  does  not  require  a  stamp  (e). 

Nor  does  a  document  confirming  distresses  and  other  proceed- 
ings by  the  lender  respecting  property,  the  deeds  of  which  had 
been  previously  deposited  with  him  (/). 

A  bond  has  been  held  to  be  sufficiently  stamped  as  a  simple 
bond  for  the  retransfer  of  stock,  though  accompanied  by  a  collateral 
security  insufficiently  stamped ;  and  a  bond  to  replace  stock,  accom- 
panied by  a  deposit  of  title  deeds,  is  not  liable  to  a  mortgage  stamp 
as  a  bond  for  making  a  mortgage  (g). 

A  bond  accompanied  by  a  deposit  of  deeds  duly  stamped  is  not 
invalidated  by  a  collateral  agreement  for  a  mortgage  of  the  same 
date  unduly  stamped  (h). 

Under  this  head  is  included  an  agreement  or  memorandum  in  Deposit  under 
writing  relating  to  the  deposit  of  a  land  certificate  under  the  Act,  1862. 

(6)  Eaywood  v.  Bihly,  1  D.  &  L.  290  ;  (e)  Meek  v.  Bayliss,  31  L.  J.  Ch.  448  ; 

11  M.  &  W.  812  ;  12  L.  J.  Exc.  404.  Pyle   v.   Partridge,    15  M.  &   W.    20 ; 

(c)  Stamp  Act  of  1870,  s.  105.  15  L.  J.  Exc.  129  ;  Fanamrt  v.   Thorn, 

(d)  Harris  v.  Birch,  9  M.  &  W.  591  ;  9  Q.  B.  312;  15  L.  J.  Q.  B.  344 ;  10  Jur. 

I  Dowl.  N.  S.   899;  Be  Altenborough,       639. 

II  Exc.  461  ;  25  L.  J.  Exc.  22  ;  Franklin  (/)  PyU  v.  Partridge,  sup. 

V.   Neate,    13  M.  &  W.   481  ;   and  see  {g)  Blair  v.  Ormond,  14  Q.  B.  732  ; 

Seeching  r.  Westbrook,  8  ib.  411;   Wise      14  Jur.  191. 

V.  Charlton,  4  A,  &  E.  786.  (A)  Blair  v.  Ornumd,  sup. 

Digitized  by  Microsoft® 


666 


STAMPS. 


Chap.  58. 


In  Scotland. 


Transfer  of  Land  Act,  1862,  for  the  purpose  of  creating  a  lien  on 
the  estate  and  interest  of  the  depositor  (i). 

"  And  also  any  deed  whereby  a  real  burden  is  declared  or  created 
on  lands  or  heritable  subjects  in  Scotland  "  (ft). 


TTnlimited 
amount. 


Insurance 


(4.)  Security  for  future  advances. 

"  (1.)  A  security  for  the  payment  or  repayment  of  money  to  be 
lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account 
current,  either  with  or  without  money  previously  due,  is  to  be 
charged,  where  the  total  amount  secured  or  to  be  ultimately  reco- 
verable is  in  any  way  limited,  with  the  same  duty  as  a  security  for 
the  amount  so  limited. 

"  (2.)  Where  such  total  amount  is  unlimited,  the  security  is  to 
be  available  for  such  an  amount  only  as  the  ad  valorem  duty 
impressed  thereon  extends  to  cover"  (kk). 

A  mortgage  expressed  to  be  made  for  securing  the  repayment  or 
retransfer  of  an  uncertain  and  unlimited  amount  of  money  or  stock 
is  admissible  in  evidence,  and  available  for  such  amount  of  money 
or  stock  intended  to  be  thereby  secured  as  the  ad  valorem  duty 
denoted  by  the  stamp  thereon  will  extend  to  cover  (J). 

If  a  limit  is  fixed  to  the  amount  to  be  ultimately  recovered  for 
the  purpose  of  saving  the  stamp  duty,  the  Court  cannot  make  the 
security  available  for  a  sum  beyond  that  amount  (m). 

A  mortgage  to  secure  an  indefinite  sum,  where  a  subsequent  pro- 
viso limits  the  principal  sum  to  be  secured,  is  not  for  an  indefinite 
sum  (m). 

No  money  to  be  advanced  for  the  insurance  of  any  property 
comprised  in  any  unlimited  security  against  damage  by  fire,  or  for 
keeping  up  any  policy  of  life  insurance  comprised  in  such  security, 
or  for  effecting  in  lieu  thereof  any  new  policy,  or  for  the  renewal  of 
any  grant  or  lease  of  any  property  comprised  in  such  security  upon 
the  dropping  of  any  life  whereon  such  property  is  held,  shall  be 
reckoned  as  forming  part  of  the  amount  in  respect  whereof  the 
security  is  chargeable  with  ad  valorem  duty  (o). 


(i)  25  &  26  Viet.  c.  53,  s.  73. 
(k)  Stamp  Act  of  1870,  s.  105. 
(kk)  lb.  s.  107, 

(l)  Morgan   v.  Pike,  14  C.   B. 
23  L.  J.  C.  P.  64. 


473; 


Ch.  329. 

(n)  Doe  V.  Warner,  2  C.  &  K.  1014  ; 
and  see  Frith  y.  Eofherham,  15  L.  J. 
Exc.  133  ;  15  M.  &  W.  39  ;  and  Lloyd 
V.  Heathcote,  1  Cr.  &  M.  336. 


(to)  Richards  v.  Maailesfidd,  10  L.  J.  (o)  Stamp  Act,  1870,  s.  107. 
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(6.)  Rent  charge,  annuity,  dtc. 

A  security  for  the  payment  of  any  rent-charge,  annuity,  or 
periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  dis- 
charge, of  any  loan,  advance,  or  payment  intended  to  be  so  repaid, 
satisfied,  or  discharged,  is  to  be  charged  with  the  same  duty  as  a 
similar  security  for  the  payment  of  the  sum  of  money  so  lent, 
advanced,  or  paid  {p). 


(6.)  Transfers  and  further  charges. 

No  transfer  of  a  duly  stamped  security,  and  no  security  by  way 
of  further  charge  for  money  or  stock,  added  to  money  or  stock 
previously  secured  by  a  duly  stamped  instrument,  is  to  be  charged 
with  any  duty  by  reason  of  containing  any  further  or  additional 
security  {q)  for  the  money  or  stock  transferred  or  previously 
secured,  or  the  interest  or  dividends  thereof,  or  any  new  covenant  (r), 
proviso,  power,  stipulation,  or  agreement  in  relation  thereto,  or  any 
further  assurance  of  the  property  comprised  in  the  transferred  or 
previous  security  (s). 

A  mortgage  deed  which  bore  an  ad  valorem,  stamp  on  the  amount 
advanced  did  not  require  a  deed  stamp,  because  it  contained 
also  an  assignment  by  a  former  mortgagee,  to  whom  part  of  the 
money  was  paid  in  satisfaction  of  his  mortgage  (t),  and  see  (w). 
The  14th  section  of  the  16  &  17  Vict.  c.  59,  and  24  &  25  Vict,  indoreement  of 
c.  50,  which  exempted  from  duty  transfers  by  indorsement  of  bonds 
and  mortgages  given  by  public  companies  under  the  provisions  of 
acts  of  Parliament,  as  securities  for  money  which  such  companies 
are  by  the  said  act  expressly  empowered  or  authorised  to  borrow, 
and  upon  which  four  times  the  amount  of  the  ad  valorem  mortgage 
duty  has  been  paid,  are  repealed  without  being  re-enacted  (x). 

Where  a  mortgage  for  350?.  was  paid  off  by  a  third  person,  who 
advanced  a  further  sum,  and  a  mortgage  was  given  for  a  sum  equal 
to  both  sums,  in  which  the  mortgagee  joined,  this  was  held  to  be  a 


bonds  of 
companies. 


(p)  Jb.  s.  108.  (a)  Stamp  Act,  1870,  sec.  109. 

(j)  See  on  the  old  law,  Zant  v.  Peace,  (t)  Doe  v.  Lewis,   13  M.  &  W.  241 ; 

8  A.  &  E.  248  ;  Doe  v.  Grey,  3  ih.  89 ;  13  L.  J.  Exc.  200. 

Eumberston  v.  Jones,  16  M.  &  W.  763.  (m)  Eobimon  v.  MacdonneU,  5  M!.  &  S. 

(?•)  Doe  V.  Outteridge,  11  Q.  B.  409 ;  228. 

12  Jur.  61.  (x)  33  &  34  Yict.  c.  99. 
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transfer  for  350Z.,  although  there  was  no  formal  assignment  of  the 
old  debt,  and  though  that  debt  and  the  equity  of  redemption  were 
extinguished,  and  the  ad  valorem  stamp  was  payable  on  the  350Z. 
as  a  transfer  {y). 


(7.)  Copyholds. 

"  (1.)  Where  any  copyhold  or  customary  lands  or  hereditaments 
are  mortgaged  alone  by  means  of  a  conditional  surrender  or  grant, 
the  ad  valorem  duty  is  to  be  charged  on  the  surrender  or  grant,  if 
made  out  of  Court,  or  the  memorandum  thereof,  and  on  the  copy  of 
Court  roll  of  the  surrender  or  grant,  if  made  in  Court. 

"  (2.)  Where  any  copyhold  or  customary  lands  or  hereditaments 
are  mortgaged,  together  with  other  property,  for  securing  the  same 
money  or  the  same  stock,  the  ad  valorem  duty  is  to  be  charged  on 
the  instrument  relating  to  the  other  property,  and  the  surrender  or 
grant,  or  the  memorandum  thereof,  or  the  copy  of  Court  roll  of  the 
surrender  or  grant,  as  the  case  may  be,  is  to  be  charged  with  duty 
as  if  the  surrender  or  grant  were  not  made  upon  a  mortgage,  but 
such  last-mentioned  duty  shall  not  exceed  the  said  ad  valorem 
duty  "  (z). 

Where  copyhold  premises  were  mortgaged  with  other  property 
by  separate  deeds,  and  the  deed  of  surrender  was  stamped  with  the 
ad  valorem  duty,  the  deeds  were  held  to  be  improperly  stamped,  as 
the  ad  valorem  duty  ought  to  have  been  paid  on  the  instrument 
relating  to  the  other  property  (a). 


(8.)  Limitation  of  equity  of  redemption  in  mortgage. 

^a  e°with*'  "^  instrument  chargeable  with  ad  valorem  duty  as  a  mortgage  is 

conveyance  of    not  to  be  charged  with  any  other  duty  by  reason  of  the  eauitv  of 

equity  of  re-  ,  .  ./      ./  i       j 

demption.  redemption  m  the  mortgaged  property  being  thereby  conveyed  or 
limited  in  any  other  manner  than  to,  or  in  trust  for,  or  according  to 
the  direction  of,  a  purchaser  (b). 

A  mortgage  deed  expressed  to  be  made  in  consideration  of  the 
advance,  and  also  for  the  purpose  of  re-settling  the  property,  and 
reserving  the  equity  of  redemption  to  the  mortgagor  and  his  wife 

{y)   Wale  v.   Oomm.   of  Inland  Bev.  (a)  Beed  v.  Wilmot,  5  Mo  &  P  553  - 

4  Ex.  D.  270.  7  Bing.  577. 

(«)  Stamp  Act,  1870,  s.  110.  (6)  Stamp  Act,  1870,  s.  111. 
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or  the  survivor,  does  not  require  an  extra  stamp  for  a  settlement  in 
addition  to  the  ad  valorem  stamp  on  the  mortgage  (c). 


(9.)  Foreign  security. 

The  term  '  foreign  security '  means  and  includes  every  security  Inferpreiation 
for  money  by  or  on  behalf  of  any  foreign  or  colonial  state,  govern- 
ment or  municipal  body,  corporation,  or  company,  bearing  date  or 
signed  after  the  3rd  June,  1862  (except  an  iastrument  charge- 
able with  duty  as  a  bill  of  exchange  or  promissory  note  (1),  which 
is  made  or  issued  in  the  United  Kingdom ;  or  (2),  which,  the  inte- 
rest thereon  being  payable  in  the  United  Kingdom,  is  assigned, 
transferred,  or  in^any  manner  negotiated  in  the  United  Kingdom  (d). 

Every  person  who  in  the  United  Kingdom  makes,  issues,  assigns.  Penalty  on 
transfers,    or    negotiates   any    foreign    security    not    being    duly  rity  not  duly 
stamped,  shall  forfeit  the  sum  of  twenty  pounds  (e).  stampe  . 

The  Commissioners  may  at  any  time,  without  reference  to  the  Foreign  secu- 

».  .  1  ...  ,        rities  may  be 

date  thereof,  allow  any  foreign  security  to  be  stamped  without  the  stamped  with- 
payment  of  any  penalty,  upon  being  satisfied,  in  any  manner  that  °"'  ^®°*  *^' 
they  may  think  proper,  that  it  was  not  made  or  issued,  and  has  not 
been  transferred,  assigned,  or  negotiated  within  the  United  King- 
dom, and  that  no  interest  has  been  paid  thereon  in  the  United 
Kingdom  (/). 

Bonds  issued  and  completed  in  New  York,  and  advertised  in 
England  to  be  sold,  are  not  '  foreign  securities  '  issued  in  England 
within  these  acts  (g). 


(10.)  Ad  valorem  duties  on  mortgages  (h). 

ANNUITY, 

creation  of,  by  way  of  security. 
See  Mortgage,  &c.  p.  671,  and  sect.  108  of  Act  of  1870. 

ASSIGNMENT  or  ASSIGNATION 

by  way  of  security,  or  of  any  security.    See  Moetqagb,  &c.  p.  671. 

BILL  OF  SALE- 

By  way  of  security.    See  Mortgage,  &c.  p,  671,  and  sect.  57  of  Act  of 
1870,  p.  479. 

(c)  Dmoson   v.   Medhurst,   14  L.   T.  (/)  Stamp  Act  of  1870,  s.  115. 

N.  S.  622.  (?)  Orenfell  v.   Comn.   Inland  Sev. 

(d)  34  Vict.  c.  4,  s.  2.    .         .  1  Ex.  D.  242. 

(e)  Jb.  8.  3.   _  ,        (A)  Stamp  Act  of  1870,  scliedule 
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BOND  for  securing  the  payment  or  repayment  of  money  or  the      £    s.    d, 
transfer  or  retransfer  of  stock. 
See  MoBTGiGE,  &c. 

BOND,  COVENANT,  or  INSTRUMENT  of  any  kind  whatsoever. 
(1.)  Being  the  only  or  principal  or  primary  security  for  any 
annuity  (except  upon  the  original  creation  thereof  hy  way 
of  sale  or  security),  or  of  any  sum  or  sums  of  money  at 
stated  periods,  not  being  interest  for  any  principal  sum 
secured  by  a  duly  stamped  instrument,  nor  rent  reserved 
by  a  lease  or  tack. 

fThe  same    ad 
Por  a  definite  and  certain  period,  so  that  the  total!    ^""brad'or 
amount  to  be  ultimately  payable  can  be  ascertained.  | 


IFor  the  term  of  life  or  any  other  indefinite  period, 
Eor  every  51.,  and  also  for  any  fractional  part  of  51., 
of  the  annuity  or  sum  periodically  payable  . 
(2.)  Being  a  collateral  or  auxiliary  or  additional  or  substi- 
tuted security  for  any  of  the  above-mentioned  purposes 
■where  the  principal  or  primary  instrument    is    duly 
stamped. 

Where  the  total  amount  to  be  ultimately  payable  can 
be  ascertained 

In  any  other  case  : 

Eor  every  tl.,  and  also  for  any  fractional  part  of  51.,  of 
the  annuity  or  sum  periodically  payable . 
BOND,  accompanied  -with  a  deposit  of  title  deeds,  for  making  a 
mortgage,  wadset,  or  other  security  on  any  estate  or  property 
therein  comprised. 
See  MoETGAQB,  &c.  p.  671,  and  sect.  105. 

BOND,  DECLARATION,  or  other  DEED  or  WRITING  for 
making   redeemable    any  disposition,    assignation,    or   tack, 
apparently  absolute,  but  intended  only  as  a  security. 
See  Mortgage,  &c.,  p.  671,  and  sect.  105. 

COPYHOLD  and  CUSTOMARY  ESTATES— Upon  a  mortgage 
thereof. 
See  MoRTGAGHi,  &c.  p.  671. 

COVENANT  for  securing  the  payment  or  repayment  of  money, 
or  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  &c.  p.  671. 

COVENANT.  Any  separate  deed  of  covenant  (not  being  an  in- 
strwment  cha/rgeable  with  ad  valorem  duty  as  a  conveyance  on  sale 
or  mortgage)  made  on  the  sale  or  mortgage  of  any  property,  and 
relating  solely  to  the  conveyance  or  enjoyment  of,  or  the  title 
to,  the  property  sold  or  mortgaged,  or  to  the  production  of  the 
muniments  of  title  relating  thereto,  or  to  all  or  any  of  the 
matters  aforesaid. 

Where  the  ad  valorem  duty  in  respect  of  the  consideration  or 
mortgage  money  does  not  exceed  10s.         .... 

In  any  other  case 


bond  or 
covenant  for 
such  total 
amount. 


0     2     6 


The  same  ad 
valorem,  duty 
B.n  a  bond  or 
covenant  of 
the  same 
kind  for  such 
total  amount. 


0    0    6 


A  duty  equal 
to  the  a-' 
mount  of 
such  ad  vait- 
refti  duty. 

0  10    0 
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DEBENTURE  for  securing  the  payment  or  repayment  of  money 
or  the  transfer  or  retransfer  of  stock. 
See  MoRTQAGB,  &c.  inf. 

DEED  whereby  any  real  burden  is  declared  or  created  on  lands 
or  heritable  subjects  in  Scotland. 

See  MoHTGAQE,  &c.  inf.,  and  sect.  105. 

DEED  containing  an  obligation  to  infeft  any  person  in  heritable 
subjects  in  Scotland,  under  a  clause  of  reversion,  as  a  security 
for  money. 
See  MoBTQAQE,  &c.  inf.,  and  sect.  105. 

DEED  containing  an  obligation  to  infeft  or  seise  in  an  annuity  to 
be  uplifted  out  of  heritable  subjects  in  Scotland. 
See  Bond,  Covenant,  &c. 

DEED  of  any  kind  whatsoever,  not  described  in  this  schedule     . 

DEFEASANCE.    Deed  or  other  instrument  of  defeasance  of  any 
conveyance,   disposition,  assignation,  or   tack,  apparently  ab- 
solute, but  intended  only  as  a  security  for  money  or  stock. 
See  MoETGAQE,  &c.  inf.,  and  sect.  105. 

DEPOSIT  of  title  deeds.    See  Moetgagb,  &c.  inf.,  and  sect.  105. 

DISPOSITION  of  heritable  property  in  Scotland  to  a  purchaser, 
containing  a  clause  declaring  all  or  any  part  of  the  purchase 
money  a  real  burden  upon,  or  affecting,  the  heritable  property 
thereby  disponed,  or  any  part  thereof. 
See  Mortgage,  &c.  inf.,  and  sect.  105. 

EIK  to  a  reversion.    See  Mortgage,  &c.  inf.,  and  sect.  105. 

FOREIGN  SECURITY.    See  Mortgage,  &c.  inf.,  and  sects.  113, 
114,  and  115. 


4    «. 


FURTHER  CHARGE  or  FURTHER  SECURITY. 
gage,  &o.  inf.,  and  sect.  109. 


See  Mort- 


MORTGAGE,  BOND,  DEBENTURE,  COVENANT,  WAR- 
RANT OF  ATTORNEY  to  confess  and  enter  up  judgment, 
and  FOREIGN  SECURITY  of  any  kind  (except  mortgage  of 
any  stock  ox  marketable  security  {i) ). 

(1.)  Being  the  only  or  principal    or   primary  security 
for — 

The  payment  or  repayment  of  money  not  exceed 

ing  252. 

Exceeding  25Z.  and  not  exceeding  50/.    . 
„         bOl.  „        lOOl. 

„        1001.  „        150Z.    . 

„        150i.  „        200/. 

„        200?.  „        250/.     . 

„       250Z.  „        300/. 

(i)  Stamp  Act  of  1871,  c.  4,  s.  5. 


0  10    0 


0 

0 

8 

0 

1 

3 

0 

2 

6 

0 

3 

9 

0 

5 

0 

0 

6 

3 

0 

7 

6 
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Exceeding  300Z.:  £    «■    A. 

For  every  lOOZ.,  and  also  for  any  fractional  part  of 

100/.,  of  such  amount 0    2    6 

(2.)  Being  a  collateral  or  auxiliary,  or  additional,  or  sub- 
stituted security,  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the  principal  or 
primary  security  is  duly  stamped  : 

For  every  1007.,  and  also  for  any  fractional  part 
of  100/.,  of  the  amount  secured  .  .  .  0  0  6 
(3.)  Teansfeb,  Assignment,  Disposition,  or  Assisnation 
of  any  mortgage,  bond,  debenture,  covenant,  or 
foreign  security,  or  of  any  money  or  stock  secured 
by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judg- 
ment : 

For  every  100/.,  and  also  for  any  fractional  part 
of  100/.,  of  the  amount  transferred,  assigned,  or 
disponed 

And  also  where  any  further  money  is  added  to 
the  money  already  secured 

(4.)  Reconveyance,  Release,  Discharge,  Sukrendee, 
Resdrrender,  Warrant  to  Vacate,  or  Renuncia- 
tion of  any  such  security  as    aforesaid,  or  of  the 
benefit  thereof,  or  of  the  money  thereby  secured  : 
For  every  100/.,  and  also  for  any  fractional  part 
of  100/.  of  the  total  amount  or  value  of   the 
money  at  any  time  secured .        .        .        ,        .        0    0    6 


0    0    6 

"The  same  duty 
as  a  principal 
seeurity  for 
such  further 
money. 


Where  there  are  several  distinct  instruments  for  the  same  debt, 
the  full  ad  valorem  duty  is  chargeable  on  the  principal  or  primary 
security,  and  the  other  instruments  will  be  chargeable  only  with  the 
limited  amount  of  6d.  for  every  lOOi.  or  a  fraction  thereof ;  see 
swp.  (2). 

EECONVEYAKCE,  RELEASE,  or  RENUNCIATION  of  any 
eecurity.    See  Mortgage,  &c.  p.  671. 

RELEASE  or  RENUNCIATION  of  any  property,  or  of  any 
right  or  interest  in  any  property — 
By  way  of  security.    See  Mortgage,  &c.  p.  671. 
In  any  other  case 0  10    0 

RENUNCIATION.    See  Reconveyance  and  Release. 

SCHEDULE,  INVENTORY,  or  document  of  any  kind  whatso- 
ever, referred  to  in  or  by,  and  intended  to  be  used  or  given  in 
evidence  as  part  of,  or  as  material  to,  any  other  instrument 
charged  with  any  duty,  but  which  is  separate  and  distinct 
from,  and  not  indorsed  on  or  annexed  to,  such  other  instru- 
ment : 
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£    s.    d. 
Where  such  other  instrument  is  chargeable  with  any  duty  (The  same  duty 

not  exceeding  10s (.    instrument. 

In  any  other  case 0  10    0 

A  detached  schedule  heing  unstamped  will  not  render  the 
principal  instrument  inadmissible  {k). 

A  specification  referred  to  in  an  agreement,  but  not  annexed 
thereto,  may  be  stamped  as  a  separate  instrument  {I), 


(11.)  Ships. 

Instruments  for  the  sale,  transfer,  or  other  disposition  either 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or  vessel, 
or  any  part,  interest,  share,  or  property  of  or  in  any  ship  or  vessel, 
are  exempted  from  stamp  duty  {m). 

(12.)  Mortgage  of  stock,  Ac. 

'  Stock '  means  and  includes  any  share  in  any  stocks  or  funds  '  Stock. 
transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland,  and 
India  promissory  notes,  and  any  share  in  the  stocks  or  funds  of  any 
foreign  or  colonial  state  or  government,  or  in  the  capital  stock  or 
funded  debt  of  any  company,  corporation,  or  society  in  the  United 
Kingdom  or  of  any  foreign  or  colonial  company,  corporation,  or 
society  (w). 

'  Marketable  security '  means  a  security  of  such  a  description  as  '  Marketable 
to  be  capable  of  being  sold  in  any  stock  market  in  the  United  ''**^""  ^' 
Kingdom  (o). 

A  security  for  the  transfer  or  retransfer  of  any  stock  is  to  be  Security  for 
charged  with  the  same  duty  as  a  similar  security  for  a  sum  of 
money  equal  in  amount  to  the  value  of  such  stock ;  and  a  transfer, 
assignment,  disposition,  or  assignation  of  any  such  security,  and  a 
reconveyance,  release,  discharge,  surrender,  re-surrender,  warrant 
to  vacate,  or  renunciation  of  any  such  security,  shall  be  charged 
with  the  same  duty  as  an  instrument  of  the  same  description 
relating  to  a  sum  of  money  equal  in  amount  to  the  value  of  such 
stock  (p). 

(k)  Dyer  v.  Green,  1  Exo.  71  ;  Daines         (m)  Stamp  Act  of  1870,  sched, 
V.  Heaih,  3  C.  B.  938.  (n)  lb.,  a.  2. 

(I)  Briggs  x.  Peel,  11  Jur.  611,  BaU  (o)  lb. 

Court.  ip)  lb.,  a.  106. 

X  X 
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Stamp  on 
mortgage  of 
stuck. 


Stock  and 
marketable 
securities  to  be 
valued. 


Mortgage  of  any  stock  or  marketable  security, 

For  every  5,OO0Z.,  and  also  for  any  fractional  part  of 
5,O0OZ.,  of  the  amount  secured         .        .        . 


d. 
0 


and  no  release  or  discharge  of  any  such  mortgage  shall  be  chargeable 
with  any  ad  valorem  duty  (q). 

Where  an  instrument  is  chargeable  with  ad  valorem  duty  in 
respect  of  any  stock  or  of  any  marketable  security,  such  duty  shall 
be  calculated  on  the  value  of  such  stock  or  security  according  to 
the  average  price  thereof  on  the  day  of  the  date  of  the  instru- 
ment (r). 


Terms  upon 
which  in- 
struments 
may  be 
stamped  after 
execution. 


Proriao. 

As  to  instru- 
ments executed 
abroad. 


As  to  the 
remission  of 
jienalties. 


(13.)  Penalty  on  unstamped  instruments. 

1.  Except  where  express  provision  to  the  contrary  is  made  by  this 
or  any  other  act,  any  unstamped  or  insufficiently  stamped  instrument 
may  be  stamped  after  the  execution  thereof,  on  payment  of  the 
unpaid  duty  and  a  penalty  of  ten  pounds,  and  also  by  way  of 
further  penalty,  where  the  unpaid  duty  exceeds  ten  pounds,  of 
interest  on  such  duty,  at  the  rate  of  five  pounds  per  centum  per 
annum,  from  the  day  upon  which  the  instrument  was  first  executed 
up  to  the  time  when  such  interest  is  equal  in  amount  to  the  unpaid 
duty. 

And  the  payment  of  any  penalty  or  penalties  is  to  be  denoted  on 
the  instrument  by  a  particular  stamp. 

2.  Provided  as  follows  : 

(a)  Any  unstamped  or    insufficiently    stamped    instrument, 
which  has  been  first  executed  at  any  place  out  of  the 
United  Kingdom,  may  be  stamped,  at  any  time  within 
two  months  after  it  has  been  first  received  in  the  United 
Kingdom,  on  payment  of  the  unpaid  duty  only : 
(6)  The  commissioners  may,  if  they  think  fit,  at  any  time 
within  twelve  months  after  the  first  execution  of  any 
instrument,  remit  the  penalty  or  penalties,  or  any  part 
thereof  (s). 
It  has  been  decided  that  if  a  deed  is  produced  bearing -the  proper 
stamp,  but  which  is  proved  not  to  have  been  stamped  at  the  time 
of  its  execution,  the  Court  will  receive  it  in  evidence,  without  in- 
quiring whether  the  stamp  was  affixed  on  payment  of  the  proper 


(?)  34  Vict.  e.  i,  s.  5. 

(r)  Stamp  Act  of  1870,  a,  12. 


(s)-  lb.,  s.  15. 
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penalties,  nor  will  the  memorandum  by  the  commissioners  of  stamps,  Penalty 
indorsed  on  the  deed,  of  the  payment  of  51,  be  admissible  as  evidence 
of  the  actual  amount  of  penalty  paid.    But  if  the  revenue  laws 
require  the  stamp  to  be  affixed  within  a  given  period,  the  Court  will, 
in  such  case,  inquire  into  the  time  when  the  deed  was  stamped  {t). 


(14.)  Duplicates  and  counterparts. 

The  duplicate  or  counterpart  of  an  instrument  chargeable  with  When  duly 
duty  (except  the  counterpart  of  an  instrument  chargeable  as  a  lease,  "^^^P*"' 
such  counterpart  not  being  executed  by  or  on  behalf  of  any  lessor 
or  grantor,)  is  not  to  be  deemed  duly  stamped  unless  it  is  stamped 
as  an  original  instrument,  or  unless  it  appears  by  some  stamp  im- 
pressed thereon  that  the  full  and  proper  duty  has  been  paid  upon 
the  original  instrument  of  which  it  is  the  duplicate  or  counter- 
part (m). 

DUPLICATE  or  COUNTEEPART  of  any  instrument  charge- 
able with  any  duty.  £    s.    d. 

t  The  same  duty 


Where  such  duty  does  not  amount  to  5s -!    ^ai*''in8'S- 

ment. 


In  any  other  case 050 

TACK  IN  SECURITY.    See  MoiiTaACiE,  &c.  p.  671. 

WADSET.    See  Mortgage,  &c.  p.  671. 

WARRANT  OF  ATTORNEY  to  confess  and  enter  up  a  judg- 
ment given  as  a  security  for  the  payment  or  repayment  of 
money,  or  for  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  &c.  p,  671. 


(15.)  Crown  deeds. 
Except  where  express  provision  to  the  contrary  is  made  by  this  As  to  instre- 

.  11.  mentB  relating 

or  any  other  act,  an  mstrument  relatmg  to  property  belongmg  to  to  property 

the  Crown,  or  being  the  private  property  of  the  sovereign,  is  to  be  the°^o'^. 

charged  with  the  same  duty  as  an  instrument  of  the  same  kind 

relating  to  property  belonging  to  a  subject  {x), 

(t)  Rex  V.  Inh.  of  Preston,  5  B.  &  Ad.  {u)  Stamp  Act  of  1870,  3.  93 

1029  ;  3  N.  &  M.  31  ;  Tilal.  on  Stamps,  (x)  lb.,  s.  5. 

p.  86,  ed.  2. 

X  X  2 
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(16.)  Bills  of  Sale. 

A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  Court  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer  (y). 

(17.)  Instruments  containing  distijict  matters. 

Except  where  express  provision  to  the  contrary  is  made,  an 
instrument  containing  or  relating  to  several  distinct  matters  is  to 
be  separately  and  distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  duty  in  respect  of  each  of  such  matters  {z). 

Of  course  only  one  progressive  duty  was  payable,  viz.,  as  on  a 
mortgage  (^2).  An  instrument  containing  a  declaration  of  trust  of 
a  previous  surrender  (or  double  surrender)  of  copyholds,  first,  to 
secure  the  purchase-money  to  a  party  advancing  it,  and  then  for 
the  purchaser,  with  separate  covenants  of  title  with  both  purchaser 
and  mortgagee,  and  with  the  other  usual  mortgage  provisoes  and 
covenants,  was  held  to  be  well  stamped  with  one  35s.  stamp  (a). 

In  Walker  v.  Giles  (&),  it  was  treated  as  doubtful,  whether  an  agree- 
ment in  the  mortgage  deed,  that  the  mortgagor  should  be  tenant  at 
will  to  the  mortgagee  at  a  certain  rent,  with  power  of  re-entry  by 
the  mortgagee,  rendered  a  lease  stamp  requisite.  It  was  not  neces- 
sary to  decide  the  question,  as  the  deed  was  as  a  mortgage  exempt 
from  stamp  duty  under  the  Building  Societies  Act,  and  bore  a  51. 
unappropriated  stamp.  But  Maule,  J.,  seemed  to  think  that  the 
redemise  would  only  be  apart  of  the  security  (&). 

A  covenant  by  the  devisee  of  the  mortgagor  contained  in  an 
assignment  was  held  to  be  a  new  security,  and  required  another 
stamp  (c) ;  but  now  it  would  not  require  a  further  stamp  {d^. 

As  to  a  mortgage  to  different  persons  for  different  sums,  the 
provision  for  separate  stamps  under  the  old  law  (e)  has  been 
repealed,  and  is  not  re-enacted  ;  but  if  separate  mortgages  by  dif- 
ferent parties  are  comprised  in  one  mortgage,  two  stamps  would 
be  required  under  sect.  8  of  the  Stamp  Act  of  1870. 

For  the  general  rule  upon  this  subject,  see  Phillips  on  Evidence, 

{y)  StampActof  1870,  s.  57.  (o)  Doe  v.  Gutteridge,  11  Q.  B.  409; 

(s)  lb.,  3.  8.  12  Jur.  61. 

(as)  But  see  p.  677.  (d)  Stamp  Act  of  1870,  s.  109,  sup.  p. 

(a)  Emhbrookc  v.  ITood,  17  L.  J.  C.  P.  677  {q). 

58.  (e)  55  Geo.  3,  e.  8i,  sched. 
(J)  6  0.  B.  662  i  13  Jur.  588. 
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page  490:  "If  the  interest  of  the  parties  relates  to  one  thing, 
which  is  the  subject  matter  of  the  instrument,  or,  in  other  words, 
if  the  instrument  affects  the  separate  interests  of  several,  and  there 
is  a  community  of  the  same  subject  matter  as  to  all  parties,  then  a 
single  stamp  will  be  sufficient ;  but  where  the  parties  have  separate 
interests  in  several  subject  matters,  there  ought  to  be  a  separate 
stamp  for  each  party."  Accordingly,  if  a  number  of  persons 
severally  bind  themselves  in  a  penalty  in  one  bond  conditioned  for 
the  performance  by  each  and  every  of  them,  of  the  same  matter, 
the  bond  requires  only  one  stamp  (/). 


(18.)  Cognovit. 

A  mere  cognovit  requires  no  stamp,  but  in  certain  cases  it 
becomes  liable  to  be  stamped  as  an  agreement  (gr). 

(19.)  Progressive  duty. 

Progressive  duties  have  now  ceased  to  be  payable,  having  been 
totally  repealed  (h). 

The  charge  was  formerly  upon  deeds  or  instruments  which, 
together  with  any  schedule,  receipt,  or  other  matter  put  or  endorsed 
thereon,  or  annexed  thereto,  contained  2,160  words  or  upwards, 
and  duty  was  payable  upon  every  entire  quantity  of  1,080  words 
over  and  above  the  first  1,080  words,  as  follows : — 

Prior  to  the  11th  October,  1850. 

£    s.     d. 
MOETGAGES  charged  with  ad  valorem  duty      .        .        .        .        10    0 

Prior  to  the  1st  January,  1871. 

Where  any  deed  or  instrument  shall  be  chargeable  with  any 
ad  valorem  stamp  duty  or  duties  not  exceeding  in  the  whole 
the  sum  of  10s.,  or  duty  to  the  amount  of  such  ad  valorem 
duty  or  duties. 

And  in  every  other  case 0  10    0 

(/)  Bowen  v.  Ashley,  1  B.  &  P.  N.  E.  {g)  Fish.  Mtg.  1172,  ed.  3. 

274;  Siud  see  Seed  Y.  Wilmot,  7  Biiig.  577.  (A)  33  &  Zi  Yiot.  c.  99. 
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(20.)  Sale  svhject  to  a  mortgage,  &c. 

"Vyhere  any.  property  is  conveyecl  to  any  person  in  consideration, 
wholly  or  in  part,  of  any  debt  due  to  him,  or  subject  either  cer- 
tainly or  contingently  to  the  payment  or  transfer  of  any  money  or 
stock,  whether  being  or  constituting  a  charge  or  incumbrance  upon 
the  property  or  not,  such  debt,  money,  or  stock  is  to  be  deemed 
the  whole  or  part,  as  the  case  may  be,  of  the  consideration  in 
respect  whereof  the  conveyance  is  chargeable  with  ad  valorem 
duty  (i). 

If  on  the  sale  of  an  estate,  part  or  the  whole  of  the  purchase- 
money  is  raised  by  loan,  and  the  estate  is  conveyed  to  the  lender, 
subject  to  redemption  by  the  purchaser,  the  ad  valorem  duty  on 
sales  to  the  full  amount  of  the  purchase-money,  and  the  ad  valorem 
duty  on  mortgage  to  the  amount  of  the  sum  borrowed,  will  be  both 
payable. 

A  conveyance  of  a  reversionary  interest  subject  to  the  pay- 
ment of  a  sum  of  money  by  the  purchaser  to  a  third  party  within 
three  months  after  the  death  of  A.  provided  he  should  die  without 
issue  male,  is  chargeable  with  an  ad  valorem  duty  on  that  sum,  as 
well  as  on  the  purchase  money,  the  object  of  the  act  being  that 
upon  every  purchase  ad  valorem  duty  should  be  paid  on  the  entire 
consideration,  which  either  directly  or  indirectly  represents  the 
value  of  the  free  and  unincumbered  corpus  of  the  subject  matter  of 
sale  {k).  The  words  of  the  act  are  general,  including  a  contingent 
mortgage. 

The  16  &  17  Vict.  c.  59,  s.  10  {I),  which  is  re-enacted  by 
sect.  73  of  the  Stamp  Act  of  1870,  was  passed  in  consequence  of 
the  case  of  (m). 


(21.)  Benefit  huild'mg  societies. 

For  stamps  on  mortgages  by  benefit  building   societies,   see 
chap.  Ixxxi.,  iw/.  p.  1062. 

(i)  Stamp  Act  of  1870,  s.  73.  (I)  Eepealed,  33  &  34  Vict.  c.  99. 

(Jc)  Mortvmore  v.   Comm.    of   Inland  (m)  Marquis  of  Chamdos  v.  Comm.  of 

Jtevmue,  33  L.  J.  Exc.  263,  2  H.  &  0.  Inland  Sevmue,  6  Esc.  464. 
838 ;  10  L.  T.  N.  S,  654. 


Digitized  by  Microsoft® 


Sect.  22.  ANNUITY.  679 

(22.)  Annuity. 
Where  an  annuity  is  the  consideration  for  the  sale  of  lands,  this  Annuity, 
is  not  a  sale  of  an  annuity  within  the  Registry  or  Stamp  acts,  and 
though  a  hond  is  the  only  security  for  the  annuity,  and  there  is  no 
grant  of  the  annuity  contained  in  the  deed,  a  common  deed  stamp 
is  sufficient  (n).  So  where  the  consideration  for  an  annuity  is  the 
release  of  a  life  interest  in  stock,  that  is  not  the  sale  of  an  annuity 
within  the  acts,  and  a  deed  of  assignment  of  a  policy  of  insurance 
on  goods,  hy  way  of  better  securing  the  payment  of  such  annuity, 
was  held  to  be  well  stamped  with  a  common  deed  stamp,  on  the 
ground  that  the  policy  (no  loss  having  occurred),  would  not  be 
considered  property  (o), 

(23.)  Order  to  pay,  or  equitable  assignment. 

Such  an  order  to  pay,  as  alluded  to  in  p.  401  sup.,  if  delivered  Stamp. 
to  the  creditor  or  his  agent,  required  a  stamp  as  an  inland  bill  of  ex- 
change within  55  Geo.  3,  c.  184 ;  nor  was  the  case  altered  though 
the  creditor,  immediately  after  delivery  to  him,  went  in  company 
with  the  drawer  and  handed  over  the  order  to  the  drawee  (p). 
But  it  was  otherwise,  if  the  order  was  delivered  to  the  fund- 
holder  iq) ;  or,  as  it  seems,  if  such  had  been  the  agreement  be- 
tween the  debtor  and  creditor ;  or  if  an  agreement,  to  give  a  lien 
on  the  fund  distinct  from  the  order,  could  be  proved,  and  the  order 
be  used  as  evidence  of  that  agreement  (r). 

An  order  by  a  creditor  to  his  debtor  to  pay  the  amount  of  his 
contract  to  a  third  person  is  liable  to  a  stamp  as  an  assignment, 
and  not  as  an  order  for  payment  (s). 

A  mortgage  deed,  which  passed  the  legal  estate  and  was  not  Objection  to 
duly  stamped,  is  an  objection  to  a  title,  though  the  mortgagee  is 
willing  to  join  (t),  and  must  be  duly  stamped  at  the  vendor's 
expense. 

(m)  Montague  v.  Biggs,  1  C.  M.  &  E.  141 ;  5  De  G.  M.  &  G.  320 ;  23  L.  J. 

110.  Ch.  550 ;  Crowfoot  v.  Gumey,  2  Mo.  & 

(o)  Blandy  v.  Eerlert,  9  B.  &  C.  396.  Sc.  473  ;  Price  v.  Bannister,  3  Q.  B.  D. 

(p)  Lord    BrayhrooJce    v.    Meredith,  569  ;  Buck  v.  Boiaon,  ib.  686  ;  Fisher  v. 

13  Sim.  271 ;  7  Jur.  144  ;  12  L.  J.  N.  S.  Calvert,  W.  N.  1879,  p.  7,  M.  E.  ;  see 

289  ;  Parsons  v.  Middleton,  6  Ha.  261.  Exp.  Hall,   10  Ch.  D.  621,  C.  A.,  over- 

(y)  Hvichinson  v.  ffeyworth,  9  A.  &  E.  ruling  fiy.  Shcllard,  17  Eq.  109,  C.  J. 

375;  »'aiferv.iJosij-(m,9M.  &"W.411.  Bacon. 

(r)  Parsons  v.  Middleton,  sup.  (t)  Whiting  to  Loomes,  14  Ch.  D.  822, 

(s)  Diplock  V.  Hammond,  2  Sm.  &  G.  M.  R. 
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CHAPTER  LIX. 

BBLATIVE   ESTATES   Off   MOBTGAGOB  AND   MOETGAGEE. 

Sect. 

1.  Whether  mortgagor  tenant  of  mortgagee    . 

2.  Effect  of  proviso  for  quiet  enjoyment  until  default . 

3.  Attornment  clause  ...... 

4.  Mortgagor  tenant  at  a  rent  .... 

6.  Power  of  distress 

6.  Generally  ....... 

(1.)   Whether  mortgagor  tenant  of  mortgagee. 
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Having  treated  of  the  origin,  nature,  and  different  modes  of 
mortgage,  it  is  next  to  be  considered  in  what  respective  relative 
situations  the  mortgagor  and  mortgagee,  until  redemption  or  fore- 
closure, stand  to  each  other;,  and  to  what  privileges  and  restric- 
tions they  are,  during  that  period,  respectively  entitled  or  subject. 

On  the  execution  of  the  mortgage,  the  mortgagor  becomes  the 
equitable  owner,  the  mortgagee  the  legal  owner,  of  the  land ;  in 
which  respective  situations  they  remain  until  the  land  is  redeemed 
or  foreclosed.  In  the  interim,  the  land  and  all  its  profits  form  a 
security  for  the  debt.  These  general  principles  govern  the  decisions 
on  this  branch  of  the  law  of  mortgage. 

In  most  mortgage  deeds  a  proviso  is  inserted,  that  until  default 
made  in  payment  by  the  mortgagor,  &c.,  he  and  his  representatives 
may  hold  and  enjoy  the  land  and  receive  the  profits  without  inter- 
ruption by  the  mortgagee  or  his  representatives.  In  some  instances, 
however,  the  mortgage  is  made  without  such  precaution. 

There  is  some  obscurity  in  the  books  as  to  the  position  in 
which  the  mortgagor,  during  the  period  of  actual  possession,  or 
receipt  of  the  rents  of  the  land,  stands  in  respect  to  the  mortgagee. 
The  result  of  the  cases,  however,  appears  to  be,  that  he  may  be 
considered  as  tenant  for  a  term,  or  at  will,  or  by  sufferance,  or  a 
trespasser,  according  to  circumstances. 
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It  was  decided  that  the  mere  receipt  of  interest  from  the  mort-  Receipt  of 
gagor,  or  a  distress  for  interest  under  a  power  contained  in  the  "" 
mortgage  deed,  is  not  a  recognition  by  the  mortgagee  that  the 
mortgagor  or  his  tenant  was  at  that  time  in  lawful  possession  (a). 

But  this  must  be  distinguished  from  the  case  of  rent  eo  nomine, 
demanded  and  received,  or  distrained  for,  by  the  agent  of  the  mort- 
gagee, from  the  tenant  of  the  mortgagor,  in  payment  of  interest, 
which  would  prevent  the  tenant  being  treated  as  a  trespasser  (6). 

In  Doe  V.  Maiaey  (c),  Loid  Tenterden  is  reported  to  have  said  Doer.Mamy 
that  a  mortgagor  in  possession  was  not  in  the  situation  of  tenant 
at  all ;  or,  at  all  events,  he  was  not  more  than  tenant  at  suffer- 
ance, and  that  in  a  particular  character,  liable  to  be  treated  as 
tenant  or  trespasser,  at  the  option  of  the  mortgagee.  But  in  a 
prior  case  (d),  the  Court  of  King's  Bench  appeared  clear  in  opinion 
that  the  mortgagor  might  be  considered  as  tenant  in  the  strictest 
definition  of  that  word,  for  the  purpose  of  enabling  the  mortgagee 
to  maintain  an  action  against  a  trespasser  ;  which  was  followed  in 
a  later  case,  where  the  mortgagee  was  allowed  to  declare  in  case  as 
reversioner  for  injury  to  the  premises,  by  removal  of  fixtures  by  the 
mortgagor's  assignees  (e). 

In  Moss  V.  Gallimore  (/),  in  which  the  estate  was  in  the  hands  Moss  v. 
of  tenants,  the  mortgagor  was  considered  as  a  receiver  for  the  mort- 
gagee; but  Lord  Eldon  (^r)  expressed  his  surprise  at  this  doctrine, 
and  said  it  was  a  misapplication  of  the  principles  of  equity.  In  the 
earlier  case  of  Birch  v.  Wright  (h),  Mr.  Justice  BuUer  considered 
it  sufficient  to  designate  the  parties  as  mortgagor  and  mortgagee, 
without  having  recourse  to  any  other  description ;  and  he  con- 
sidered that  a  mortgagor  was  neither  a  tenant  at  will  nor  receiver, 
nor  was  it  necessary  he  should  be  so,  for  a  mortgagor  and  mortgagee 
were  characters  as  well  known,  and  their  rights,  powers,  and  inte- 
rests as  well  settled,  as  any  in  the  law.  But  this  view  of  the 
question  does  not  meet  the  difficulty,  for  the  rights,  powers,  and 
interests  of  mortgagor  and  mortgagee  are  in  many  instances 
grounded  on  their  respective  estates  in  the  land  ;  and  therefore  we 
are   still   driven  back  to  the   original   question,  what  are  those 

(a)  Doe  V.   Cadwallader,  2  B.  &  Ad.       604. 

473  ;  Doa  v.   Goodier,  10  Q.  B.  957  ;  16  (c)  HUchman  v.  Walton,  4  M.  &  W. 

L.  J.  Q.  B.  435.  409. 

(b)  Doe  V.  Hales,  7  Bing.  322 ;  Doe  v.  (/)  Dougl.  283. 

Olley,  12  A.  &  E.  481.  (?)  See  .Ecp.    Wilsm,   2  Ves.  &   B, 

(c)  8  B.  &  C.  767  ;  3  M.  &  Ry.  109.  252. 

(d)  Partridge  y.   Berc,    5   B,  &  Aid.  (h)  1  T.  R.  383. 
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RELATIVE  ESTATES  OF  MOETGAGOE,  &o. 


Chap.  59. 


General 
position. 


Definitiou 
difficult. 


estates  ?  The  common  law  recognises  n6  such  estate  as  that  of 
mortgagor  or  mortgagee  independently  of  some  other  known  estate 
or  interest  in  the  land ;  for  the  estates  both  of  mortgagor  and 
mortgagee  are  of  a  compound  nature,  partaking  partly  of  legal  and 
partly  of  equitable  rights ;  and  it  is  difficult  to  perceive  in  what 
manner  these  compound  estates  can,  as  such,  be  regarded  in  a 
Court  of  law,  although  the  possession  of  the  mortgagor  may,  as 
noticed  in  the  next  chapter,  confer  on  him  certain  privileges  under 
the  statute  law  and  poor  laws.  In  addition  to  this  it  may,  under  some 
circumstances,  become  essential  to  ascertain  whether  at  commoii 
law  there  is  any,  and  what  privity  of  estate  between  the  parties ; 
for  if  the  mortgagor  in  possession  may  be  considered  as  tenant  at 
will,  or,  under  the  agreement  for  possession,  as  tenant  for  years,  to 
the  mortgagee,  there  will  be  sufficient  privity  of  estate  between 
them  to  admit  of  an  enlargement  by  release  alone,  which  will  not 
be  the  case  if  he  is  to  be  considered  as  tenant  at  sufferance,  or  an 
agent  or  receiver.  So  long  as  the  mortgagor  is  in  possession  of 
the  land,  and  the  legal  ownership  is  in  the  mortgagee,  there  must 
subsist  a  tenancy  of  some  sort  between  the  parties  (i) ;  other- 
wise the  mortgagor  must  be  a  trespasser,  for  the  law  of  England 
recognises  no  possession  independent  of  a  tenancy,  either  to  the 
lord  paramount  or  a  mesne  lord.  The  mortgagor  in  possession 
must  hold  of  some  one,  and  to  say  that  his  possession  is  that  of  a 
mortgagor,  is  in  fact  leaving  the  question  undecided.  At  all  events 
the  possession  of  the  mortgagor  is  not  adverse  to  the  mortgagee  (k). 
But  in  Doe  v.  Giles,  it  seems  to  have  been  considered  that  a 
mortgagor  in  possession  is  not  a  tenant  at  will  {I).  And  in  Doe  v. 
Barton  (m).  Lord  Denman  observed,  "  It  is  very  dangerous  to  attempt 
to  define  the  precise  relation  in  which  mortgagor  and  mortgagee 
stand  to  each  other  in  any  other  terms  than  those  very  words  ;  but 
thus  much  is  established  by  the  cases  of  Partridge  v.  Bere{i),  and 
Hitchman  v.  Walton  (ii),  that  the  mortgagee  may  treat  the  mortgagor 
as  being  rightfully  in  possession,  and  himself  as  reversioner;  so  that, 
as  long  as  he  be  not  .treated  as  a  trespasser,  his  possession  is  not 
hostile  to  nor  inconsistent  with  the  mortgagee's  right  (m).  And  in 
the  same  case  Patteson,  J.,  observed,  "  It  is  very  difficult  to  say  what 
the  mortgagor's  estate  is  "  (k).   And  in  another  case  the  same  judge 


(i)  Partridge  v.  Sere,  5  B.  &  Aid.  604. 
See  Lord  Tenterden,  in  Doe  v.  Maisey, 
8  B.  &  0.  767  ;  3  Man.  &  Ey.  109. 

(ii)  4  M.  &  "W.  409. 


{k)  Doe  V.  Wilson,  5  A.  &  E.  291. 
(Z)  5  Bing.  421. 
(m)  11  A.  &  E.  314. 
(»)  lb.  311. 
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said,  "  One  is  much  at  a  loss  as  to  the  proper  terms  in  which  to  de- 
scribe the  relation  of  mortgagor  in  possession  and  mortgagee  "  (o). 

And  upon  this  ground,  that  the  mortgagor  in  possession  is  not  Mortgagor  not 
tenant  to  the  mortgagee  without  an  agreement  to  that  effect,  and  ^eeme'lit!''""* 
as  such  possession  is  consequently  no  estate  in  law,  it  will  not 
support  the  grant  of  a  rent  charge  (p) ;  and  in  a  case  of  a  covenant 
to  surrender  copyholds  by  way  of  mortgage,  with  grant  of  a  power 
of  distress  to  secure  the  interest,  it  was  held  that  if  the  grant  of 
the  power  of  distress  operated,  as  it  probably  did,  as  the  grant  of  a 
rent  charge,  the  rent  charge  was  extinguished  by  the  admission  of 
the  mortgagee,  although  the  mortgagor  remained  in  possession  (q). 
But  a  grant  of  a  power  of  distress  by  the  mortgagor  to  the  mort- 
gagee, to  secure  the  payment  of  interest,  although  it  cannot  operate 
as  a  rent  charge,  from  the  time  that  the  legal  estate  becomes  vested 
in  the  mortgagee,  may  operate  as  a  personal  covenant  that  the 
mortgagee  may  seize  such  goods  of  the  mortgagor  as  may  be  on  the 
premises  at  the  time  the  distress  is  made,  and  treat  them  as  if 
distrained  ;  and  hence,  there  being  no  lien  created  on  the  specific 
goods,  they  would  pass  to  the  trustee  in  banki-uptcy  of  the  mort- 
gagor (r).  It  would  also  seem,  from  another  case,  that  a  mortgagor 
in  possession  has  not  such  an  interest  as  can  be  taken  under  an 
elegit,  so  as  to  enable  the  creditor  to  eject  a  tenant,  though  the , 
tenancy  was  created  by  the  mortgagor  subsequently  to  the  mortgage 
and  to  the  judgment.  In  the  case  referred  to,  it  was  held  that 
under  such  circumstances  the  tenant  could  not,  in  answer  to  an 
action  of  covenant  by  his  lessor  (the  mortgagor)  plead  eviction  by 
the  elegit  creditor,  as  the  plea  at  the  same  time  disclosed  the  mort- 
gage on  the  face  of  it,  and  therefore  the  want  of  right  of  possession 
in  the  elegit  creditor  (s). 

Under  the  Land  Transfer  Act,  1875,  subject  to  any  entry  to  the  Land  Transfer 
contrary  on  the  register,  the  registered  proprietor  of  a  registered 
charge  may,  for  the  purpose  of  obtaining  satisfaction  of  any  monies 
due  to  him  under  the  charge,  at  any  time  during  the  continuance 
thereof,  snter  upon  the  land  charged  or  any  part  thereof,  or  the 
receipt  o    the  rents  and  profits  thereof,  subject  to  the  right  of 

(o)  Doe  V.  Williams,  5  A.  &  E.  297.  435. 

(p)  Freeman  v.   Edwards,   17  L.   J.  (s)  Mayor  of  FooUy.  Whitt,  15  M.  & 

Exc.  258.  W.  571 ;  16  L.  J.  Exc.  299.    And  see 

(q)  lb.  Pargeter  v.  Harris,  7  Q.  B.  70S. 
(r)  lb.  ;  Doe  v.  Goodicr,  16  L.  J.  Q.  B. 

Digitized  by  Microsoft® 


EELATIVE  ESTATES  OF  MORTGAGOR,  &o. 


Chap.  69. 


any  registered  prior  encumbrancers,  and  to  the  liability  of  a  mort- 
gagee in  possession  (t). 


Default  when 
no  certain  day 
of  payment. 


Bill  of 
exchange. 


(2,)  Effect  of  proviso  for  quiet  enjoyment  until  default. 

If  in  the  mortgage  deed  there  is  the  usual  proTiso  for  the  enjoy- 
ment of  the  land  by  the  mortgagor,  until  default  in  payment  hy  a 
certain  day,  then,  although  the  land  is  in  the  hand  of  tenants,  the 
proviso  will  operate  as  a  redemise  for  the  period  in  question  (m). 

But  where  the  proviso  is  merely  that  the  mortgagee  may  enter 
and  take  possession  on  default  in  payment  on  the  given  day,  or  that 
the  mortgagee  shall  not  take  the  profits  until  default  in  payment, 
or,  as  it  seems,  that  the  mortgagor  shall  take  the  profits  until 
default  in  payment  {no  definite  time  being  in  such  last  mentioned 
case  fixed  for  payment  of  the  mortgage  money),  in  either  of  these 
cases  the  proviso  only  amounts  to  a  covenant,  and  the  mortgagee 
may  bring  an  action  for  land  at  any  time  without  notice,  though  by 
the  proviso  he  be  required  to  give  notice  before  entry,  or  though 
there  be  a  covenant  for  further  assurance  by  the  mortgagor  in  case 
of  default  in  payment  {x).  The  action  can  be  brought  although  a 
bill  of  exchange  has  been  given  for  the  debt  Q/).  In  the  earlier 
case  of  Doe  v.  Goldwin  {z),  where  one  of  the  trusts  of  a  deed  to 
secure  an  annuity  was  to  permit  the  mortgagor  to  receive  the  rents 
until  default  in  payment  of  the  annuity,  the  Court  of  Queen's 
Bench  held,  upon  the  authority  of  Wilkinson  v.  Hall  {u),  that 
the  trusts  amounted  to  a  redemise,  and  that  notice  to  quit,  given 
by  the  mortgagor  to  a  tenant  of  the  premises,  was  valid  against  a 


(0  38  &  39  Vict.  0.  87,  s.  25. 

(u)  Wilkinson  v.  Sail,  3  Bing.  N.  S. 
508  ;  Powseley  v.  BlacJcman,  Cro.  Jao. 
659.  In  a  note  to  the  case  of  Doe  v. 
Maisey,  3  Man.  &  Ey.  109,  it  is  con- 
bidered  that  the  case  of  Powseley  v. 
Bladcman  does  not  bear  out  the  ahove 
proposition.  But,  on  perusing  the  case 
it  will  be  seen,  it  was  admitted  that  if 
the  proviso  Jmd  teen  in  the  form  in  the 
text,  it  would  have  amounted  to  a  de- 
mise for  a  term.  In  the  note  it  is  in- 
geniously suggested  that  a  mortgagor 
may  be  considered  as  tenant  in  fee  de- 
terminable, as  in  the  case  of  a  shifting 
use  under  a  marriage  settlement,  but 
this  would  be  repugnant  to  the  use 
already  limited  to  the  mortgagee  in  fee, 


2  Dav.  Conv.  589,  ed.  3. 

(x)  DosY.  Day,  2  Q.  B.  147;  6  Jur. 
913  ;  Doe  v.  Ughtfoot,  8  M.  &  W.  553  ; 
Bac.  Ab.  tit.  Leases,  (K.) ;  Touch.  272  ; 
Rogers  v.  Grazebrook,  8  Q.  B.  895  ; 
Metropolitwn  Counties  A  ss.  Co.  v.  Broum, 
28  L.  J.  Exc.  340  ;  Doe  v.  Kensington, 
8  Q.  B.  429  ;  Trent  v.  Runt,  9  Exc.  14  ; 
Doe  v.  Barton,  11  A.  &  E.  307  ;  3  P.  & 
D.  194  ;  Doe  v.  GUes,  5  Bing.  421  ;  2 
Mo.  &  P.  749  ;  Doe  v.  Mayo,  7  L.  J. 
K.  B.  84  ;  Jolly  v.  Arbuihnot,  4  De  G.  & 
J.  224  ;  5  Jur.  N.  S.  80,  689  ;  28  L.  J. 
Ch.  ,547. 

(y)  Bramwell  v.  Eglington,  5  B.  &  S. 
39. 

(e)  2  Q.  B.  143  :  1  G.  &  D.  463. 
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notice  by  the  mortgagee  to  pay  rent.  But;  in  his  judgment,  in 
Doe  V.  Day  (zz),  Lord  Denman  said,  "  It  may  be  questioned 
whether  sufficient  attention  was  paid  in  that  case  to  the  point  as  to 
the  certainty  of  time."  The  case  can,  therefore,  hardly  be  con- 
sidered as  an  authority. 

In  [like  manner,  in  a  mortgage  of  chattels  personal,  a  proviso  Mortgage  of 
that  the  mortgagor  shall  hold  till  default,  and  then  that  the  mort-  ''^'■^^^^^ 
gagee  may  take  possession,  was  held  in  the  Queen's  Bench  not  to 
prevent  the  immediate  operation  of  the  assignment,  so  as  to  vest 
the  property  in   the   goods   in   the   assignee,  though  the  clause 
authorised  the  mortgagor  to  make   use  of  articles   consumable, 
which  was  held  to  amount  only  to  a  license  to  consume  (a).     But 
the  mortgagee  of  chattels  and  leaseholds  cannot,  until  he  has  a  Trespass  or 
right  of  possession  of  the  former,  or  until  entry  on   the   latter, 
maintain  an  action  of  trespass  against  a  third  person  (6),    nor 
until  he  has  a  right  of  possession  to  the  chattels  can  he  sue  in 
trover  (c). 

The  case  of  WJieeler  v.  Montejiore  (b)  was  also,  in  the  before 
mentioned  case  of  Rogers  v.  GrazebrooJc  (cc),  distinguished  from  that 
and  similar  cases,  by  the  fact  that  in  Wheeler  v.  Montejiore  (b)  the 
proviso  that  the  mortgagee  should  enter  on  default  was  a  mutual 
agreement,  and  not  a  mere  covenant  by  the  mortgagor ;  but  this 
seems  not  a  satisfactory  ground  of  distinction  {d). 

For  the  effect  of  a  proviso  for  quiet  enjoyment  by  the  mortgagor 
in  a  mortgage  of  chattels  personal,  see  (e). 

The  damage  recoverable  by  the  mortgagor  for  breach  of  such 
proviso  is  not  the  value  of  the  chattels  but  his  interest  in  them  (/). 
The  property,  notwithstanding  the  proviso  for  quiet  enjoyment, 
vests  in  the  mortgagee  {g). 

An  agreement  in  the  mortgage  deed  that  the  mortgagor  shall  be  Tenancy 
tenant  at  will  to  the  mortgagee,  creates  a  strict  tenancy  at  will, 
though  an  annual  rent  be  reserved  (/()•  And  the  relation  of  land- 
lord and  tenant  may  be  created  between  them  by  a  clause  to  that 
effect,  although  the  mortgagor  alone  execute  the  deed;  and  the 
subsequent  occupation  of  the  premises  by  the  mortgagor  wUl  be 

(2z)  Sup.  (d)  See  2  Q.  B.  154. 

(a)  Qale  v.  Bumell,  7  Q.  B.  150  ;  and  («)  Fenn  v.  Bittlestane,    7  Exo.   152  ; 

the  judgment  in  Doe  v.  Day,  swp.  Brierley  v.  Kendall,  17  Q.  B.  937. 

(J)   JVJiselery.  Montejiore,  2Q.  B.  133  ;  (/)  lb. 

1  G.  &  D.  493.  ig)   ^yhite  v.  Morris,  16  Jur.  500. 

(c)  Bradley  v.  Copley,  1  C.  B.  685.  W  Doe  t.  Cox,  17  L.  J.  Q.  B.  3. 

(cc)  Sup. 
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held  to  be  under  the  tenancy,  though  the  receipts  given  for  the 
half-yearly  payments  of  the  rent  are  given  in  the  name  of 
interest  (i). 

County  Court  Unless  a  strict  tenancy  is  created  between  mortgagee  and  mort- 
gagor in  possession,  by  payment  of  rent  or  otherwise,  the  mort- 
gagee cannot  take  advantage  of  the  122nd  section  of  the  County 
Court  Act  to  obtain  possession  (k). 

Tenart  at  If  in  the  Case  of  an  agreement  for  enjoyment  of  the  land  by  the 

mortgagor  till  default  in  payment,  the  money  is  not  paid  at  the 
appointed  time,  and  the  mortgagor  continues  in  possession  after 
the  determination  of  the  agreement,  without  any  fresh  agreement 
between  the  parties,  or  if  the  mortgage  deed  contains  no  such 
agreement,  he  may  be  considered  as  tenant  at  sufferance,  or  treated 
as. a  trespasser  (l),  although  the  mortgagee  has  been  in  the  receipt 
of  interest  on  the  mortgage  debt  (m) ;  and  in  every  case,  except 
where  there  is  an  actual  agreement  for  the  occupation  by  the  mort- 
gagor until  a  certain  period,  the  continuance  of  the  mortgagor  in 
possession,  if  with  the  consent  of  the  mortgagee,  must  be  con- 
sidered, on  principle,  as  a  species  of  tenancy  at  wiU,  though  without 
two  of  the  chief  incidents  of  a  strict  tenancy  at  will,  viz.,  the  right 
to  emblements  and  the  right  to  a  previous  determination  of  the  will 
before  ejectment  brought  (n).  It  must  be  admitted,  however,  to  be 
doubtful,  from  the  cases,  whether  any  tenancy  in  such  case  exists 
between  the  parties,  though  their  relative  rights  are  well  ascer- 
tained, and  though  the  mortgagee  may  certainly,  as  against 
strangers,  treat  the  mortgagor  as  his  tenant  (o). 

Where  there  is  no  agreement  amounting  to  a  redemise  to  the 
mortgagor,  and  the  land  is  in  the  hands  of  tenants,  if  the  mortgagor 
is  left  in  the  receipt  of  the  rents,  it  was  said  by  Ashhurst,  J.,  that 
the  mortgagor  cannot  be  considered  as  a  tenant,  since  there  cannot 
be  an  undertenant  to  a  tenant  at  will,  and  that  he  is  in  the  nature 
of  a  receiver  {p).  But  there  seems  no  reason  why  there  should  not 
be  a  tenant  at  will  of  a  reversion. 

W  ,West  V.  Prilche,  18  L.  J.  Exc.  50  ;  473. 

8  Exc.  216.  (»)  See  A'eccA  v.  ffall,  1  Doug.  22 ; 

(k)  Jones  v.  Owen,  18  L.  J.  Q.  B.  8  |  Doe  v.  Maisey,  sup.  ;  Moss  v.  Gallmbre, 

6  D.  &  L.  669  i   13  Jur.  261  ;  Be  Banks,  Doug.  283  ;  Doe-  y.  Giles,  5  Bing.  421 ; 

15  ib.  66/  ;  9  &  10  Vict.  u.  95,  s.  122  ;  2  Mo.  &  P.  749  ;  Hitchman  v.  Walton, 

19  &  20  Vict.  c.  108,  ss.  50-6.  4  M.  &  W.  409. 

(I)  Doe  v.  Maisey,  8  B.  &  C.  767  ;  3  (o)  Partndge  v.  Bm,  5  B.  &  Aid.  604  ; 

Man.  &  Ey.  109.  Sitehman  v.  Walton,  mp. 

(m)  Doev.  Cadwallader,  2  B.  &  Ad.  {p)  Moss  y.  Oallmore,  sup. 
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A  power  to  sell  on  default  does  not  give  a  right  to  enter  before 
sale  (5), 


(3.)  Attornment  clause. 

When  the  mortgagor  is  in  actual  possession  of  the  mortgaged 
property,  or  a  material  part  of  it,  it  is  not  unusual  to  insert  in  the 
mortgage  deed  a  clause  of  attornment  by  the  mortgagor  to  the 
mortgagee,  so  as  to  enable  the  latter  to  treat  the  former  as  his 
tenant  and  to  distrain  for  rent.  If  a  receiver  should  be  appointed, 
the  attornment  should  be  to  him,  and  if  he  be  appointed  by  a 
separate  deed  the  attornment  should  be  made  by  that  deed  (r).  It 
seems  that  the  insertion  of  this  attornment  clause  would  not  subject 
the  instrument  to  a  lease  stamp  (s). 

The  tenancy  created  should  be  a  tenancy  from  year  to  year,  and 
not  a  tenancy  at  will  only,  as  in  the  latter  case  it  would  be  de- 
feasible by  the  death  of  either  party  {t) ;  but  even  where  the 
tenancy  is  at  will,  it  is  not  determined  by  the  alienation  of  the 
mortgagor  without  notice  to  the  "mortgagee  (u). 

The  provision  consists  of  an  attornment  by  the  mortgagor  to  the 
mortgagee  at  a  rent  usually  the  same  in  amount,  and  payable  on  the 
same  half  yearly  days,  as  the  interest,  with  a  proviso  enabling  the 
mortgagee  to  enter  without  notice  and  determine  the  tenancy  {x). 
Upon  assignment  by  the  mortgagee,  the  power  of  distress  for  the 
arrears  of  interest  is  gone  (y). 

In  the  case  of  a  benefit  building  society,  a  clause  whereby  the  ^enefit  build- 

^  •"  J  ing  society. 

mortgagees  agreed  to  become  tenants  at  will  to  the  trustees, 
'henceforth,' at  the  yearly  rent  of  200Z.  was  held  not  to  create 
a  tenancy  (z) ;  but  this  case  has  been  doubted,  and  the  efficiency  of 
attornment  clauses  may  now  be  treated  as  established  (a). 

In  the  ordinary  attornment  clause,  either  the  rent  reserved  is 
as  of  the  same  amount  as  the  interest,  or  if  in  excess  the  surplus 
is  applicable  towards  discharge  of  the  principal  (6).     It  was  held 

(q)   Watson  V.    WaWtam,  2  A.  &  E.  {y)  Brown  v.   Metropolitan,  &e.  Ins. 

<85.  Society,  IE.   &  E.   832  ;  5  Jur.  N.   S. 

(r)  2  Dav.  Con.  643,  ed.  3.  1028,  Q.  B. 

(s)  Ih.  644,  ed.  3,  s.  5 ;  Jarm.  Conv.  by  (2)  Walker  v.  Oilts,  6  C.  B.  662  ;  13 

Sweet,  515.  Jur.  753. 

{t)  Turner  v.  Barnes,  2  B.  &  S.  435,  (o)  Pinhom  v.  Souster,  sup.;  Turner 

447-9.  V.  Barnes,  sup. ;  Brown  v.  Metropolitan, 

(m)  Pinhom  v.  Souster,  8  Exc.  763,  8,  <tc.  Ins.  Society,  sup. 

770.  (6)  2  Dar.  Couv.  646,  ed.  3. 

{x)  2  Dar.  Conv.  645,  ed,  3. 
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Rent  made  up 
partly  of 
principal. 


that  the  power  of  distress  was  not  to  be  exercised  to  cover  any 
part  of  the  principal,  sed  quaere  (c). 

The  rent  in  the  attornment  clause  is  sometimes  made  up  partly 
of  interest  and  partly  of  the  principal,  and  if  not  unreasonable  in 
regard  to  the  value  of  the  premises  the  tenancy  will  be  valid  {d). 
But  if  the  rent  is  exorbitant,  or  if  there  is  an  arrangement  that  the 
attornment  clause  is  only  to  come  into  operation  upon  bankruptcy, 
it  will  be  a  device  to  give  a  fraudulent  preference  and  be  void  (e). 

The  attornment  clause  is  valid,  though  the  deed  is  not  executed 
by  the  mortgagee  (/). 


Tenancy  at 
will. 


(4.)  Mortgagor  tenant  at  a  rent. 

In  two  cases,  where  under  the  mortgage  deed  the  mortgagor 
became  tenant  to  the  mortgagee  at  a  rent,  but  the  mortgagee  had  a 
power  of  immediate  entry  on  default  in  payment,  it  was  held  that 
the  mortgagee  might,  on  default  made,  eject  the  mortgagor  without 
notice  to  quit,  or  demand  of  payment  {g),  and  that  a  distress  for 
rent  under  the  deed  did  not  prevent  the  mortgagee  from  treating 
the  mortgagor  as  a  trespasser  in  respect  of  a  subsequent  default  {h) ; 
and  the  reservation  of  a  power  to  distrain,  in  case  the  interest 
should  be  in  arrear,  in  like  manner  as  for  rent  reserved  on  a  lease, 
or  even  a  distress  under  such  a  power,  is  not  of  itself  suf&cient  to 
create  a  tenancy,  or  to  qualify  the  absolute  power  of  the  mortgagee 
to  eject  without  notice,  but  is  a  mere  collateral  power,  and  the 
demise  in  ejectment  may,  notwithstanding,  be  laid  on  a  day  an- 
terior to  the  distress  (i). 

The  nature  of  the  tenancy  will  depend  upon  the  language  and 
intention  of  the  deed. 

A  covenant  for  quiet  enjoyment  as  tenant  at  will  at  a  yearly  rent 
is  still  only  a  tenancy  at  will,  although  there  is  a  proviso  that  no 
possession  shall  be  taken  till  the  expiration  of  twelve  months  after 
notice  of  such  intention,  as  no  certain  term  is  thereby  created  {k). 

So  an  agreement  to  become  tenant  at  the  wish  and  pleasure  of 


(c)  Sampson  t.  Fellows,  6  Eq.    575, 
V.  C.  Malins. 

(d)  Re  Stockton  Iron  Furnace  Co.,  10 
Ch.  D.  335,  C.  A. 

(e)  Enip.  Williams,  7  Ch.  D.  138,  C.  A. ; 
Exp.  Jackson,  re  Bowes,  14  ib.  725,  0.  A. 

(/)  MorUm  v.  Woods,  3  L.  K.  Q.  B. 
668  ;  afltoned  4  ib.  294 ;  38  L.  J.  Q.  B.  81. 


(?)  Doe  V.  Tom,  4  Q.  B.  615  ;  Doe  v. 
Olley,  12  A.  &  E.  481. 

{h)  Doe  V.  Olley,  sup. 

(i)  Doe  V.  Goodier,  10  Q.  B.  957  ;  16 
L.  J.  Q.  B.  435  ;  See  Freeman  v.  Fd- 
wards,  17  ib.  £xc.  258. 

(k)  Doe  V.  Davies,  7  Exc.  89  ;  16  Jur. 
44. 
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the  mortgagee,  at  a  rent  payable  on  certain  days  of  the  year,  is  but 
a  tenancy  at  will  (l) ;  and  although  the  tenancy  be  nominally 
created  for  a  term  of  years,  the  same  effect  of  a  tenancy  at  will  is 
created  by  a  power  to  enter  at  any  time  without  notice  (m), 

A  case  of  constructive  tenancy  arises  where  there  is  a  provision  Mortgage  not 
that  the  mortgage  shall  not  be  called  in  till  the  expiration  of  a  in  till  a  given 
given  term,  and  that  until  default  it  shall  be  lawful  for  the  mort-  *""®' 
gagor  and  his  heirs  peaceably  to  enjoy  and  receive  the  rents ;  this 
is  a  redemise  during  the  term  fixed  (n). 

But  a  redemise  is  not  created  by  a  covenant  on  the  part  of  the 
mortgagee  not  to  take  the  profits  until  the  day  for  payment  of  the 
money,  or  by  a  covenant  that  the  mortgagee  may  enter  after 
default :  it  is  no  good  lease,  only  a  covenant ;  for  the  words  are 
negative  only  and  not  affirmative  (o). 

To  create  a  redemise  there  must  be  a  certain  time  fixed  during 
which  the  mortgagor  is  to  hold,  and  an  affirmative  covenant  (jj). 
Where  upon  or  after  default  the  mortgagor  was  to  hold  of  the 
mortgagee  as  tenant,  it  was  held  that  the  mortgagee  could  not 
distrain  for  rent  without  first  giving  the  mortgagor  notice  of  the 
intention  to  treat  him  as  a  tenant  (q). 

Where  the  mortgagor  had  attorned  to  the  mortgagee  at  a  rent, 
and  after  the  death  of  the  mortgagee  remained  in  possession  and 
paid  rent  to  his  devisees,  the  subsequent  occupation,  coupled  with 
the  provisions  of  the  deed,  constituted  the  relation  of  landlord  and 
tenant  and  entitled  the  devisees  to  distrain,  though  receipts  were 
given  as  for  interest,  and  the  deed  was  executed  only  by  the  mort- 
gagor (r). 

Where  there  are  separate  attornments  of  two  mortgagors,  though  Two  separate 
jointly  liable  for  the  whole  debt,  each  at  a  rent  equal  to  a  moiety 
of  the   interest,   the   mortgagees  can  only  distrain  on  the  goods 
of  each  respectively;  they  cannot   distrain   on  their  partnership 
chattels  (s). 

(l)  Doe  V.  Coo:,  11  Q.  B.  122  ;  11  Jur.  v.  Day,  ib.  147  ;  2  G.  &  D.  757,  ex- 

991.  plaining  Wheeler  v.  Montefiore,  2  Q.  B. 

(m)  Morton,  v.  Woods,  sup.  133  ;  1  Sm.  L.   C.   523,  ed.  6 ;  2  Dav. 

[n)   Wilkinson  v.  Hall,  3  Bing.  N.  C.  Conv.  867,  n.  {u.) 
508  ;  4  Sc.  301.  (?)  Clowes  v.  Hughes,   5  L.  K.  Exo. 

(o)  2  Shep.  T.  272  ;  Doe  v.  Zightfoot,  160. 
8  M.  &  W.  553  ;  Mogers  v.  Groaeirrodk,  8  (r)   West  v.  Fritche,  3  Exc.  216. 

Q.  B.  895 ;  Powseley  v.  Blackman,  Cro.  («)  Exp.   Parke,   18  Eq.  381,    C.   J, 

J.  659  ;  Oale  v.  BuhieU,  7  Q.  B.  850.  Bacon. 

(p)  Doe  v.  Ooldwin,  2  Q.  B.  143  ;  Doe 

T  T 
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Chap   59. 


Determination 
of  tenancy  at 
win. 


Statute  of 
Limitations. 


The  mortgagor  cannot  determine  the  tenancy  at  will  by  trans- 
ferring his  interest  to  another  without  notice  to  the  mortgagee,  so 
as  to  aifect  his  right  of  distress  (i) ;  and  a  tenancy  at  will  which 
'  existed  before  the  mortgage  is  not  determined  by  the  mortgage  (m). 

The  mortgagor  is  not  tenant  at  will  of  the  mortgagee  within  the 
meaning  of  the  provision  in  the  Statute  of  Limitations,  that  when 
any  person  shall  be  in  possession  or  receipt  of  the  rents  and  profits 
of  any  land,  or  in  receipt  of  any  rent  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress,  or  to  bring  an  action,  shall 
be  deemed  to  have  first  accrued  at  the  determination,  or  at  the 
expiration  of  one  year  next  after  the  commencement,  of  such 
tenancy  (x). 


(5.)  Power  of  distress. 

A  power  of  distress  maybe  given  without  creating  any  tenancy  (a). 
A  power  of  distress  differs  from  an  attornment  clause,  as  under  the 
former  only  the  goods  of  the  mortgagor  can  be  distrained  (6). 
Where  a  receivership  deed  contemporaneous  with  the  mortgage 
deed  contained  an  attornment  clause,  and  a  power  of  distress  was 
given  to  the  receiver,  a  distress  was  held  to  refer  to  the  attornment 
clause  (c). 

A  power  to  the  mortgagee  to  distrain  for  interest  in  arrear  may 
be  given,  whether  the  mortgagor  have  or  have  not  the  legal  estate  (d). 
No  tenancy  is  created  by  such  power  of  distress,  even  though  the 
mortgagee  be  empowered  to  distrain  as  for  rent  reserved  by  lease ; 
the  word  '  rent '  in  such  case  being  used  only  to  direct  the  mode  of 
dealing  with  the  distress  (e). 

The  grant  may  operate  as  a  rent  charge  where  the  estate  is  not 
conveyed  by  the  security  or  vested  in  the  mortgagee,  as  in  the  case 
of  a  covenant  to  surrender  copyholds  (/) ;  but  upon  the  admittance 
of  the  mortgagee  the  rent  charge  will  necessarily  cease,  and  the 
grant  will  thenceforth  operate  only  as  a  covenant,  enabling  the 


(i)  Pmhom  v.  Soiister,  8  Exc.  763. 

(tt)  Doe  T.  Carter,  9  Q.  B.  863. 

{x)  Ski  "Win.  4,  c.  27,  o.  7. 

(a)  2  Dar.  Conv.  646,  ed.  3  ;  Chapmm 
V.  Beecham,  3  Q.  B.  723. 

(J)  Freeman  v.  Edwards,  2  Exc.  732. 

(c)  Jolly  T.  Arbuthnot,  26  Beav.  283  j 
6  Jur.  N.  S,  80,  reversed  4  De  G.  &  Jo, 
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{d)  Chapman  v.  Beecham,  sup.  ;  Jolly 
V.  Arbuthnot,  sup.  ;  Morton  v.  Woods, 
3  L.  R.  Q.  B.  658  ;  affirmed  4  ib.  293 ; 
38  L.  J.  Q.  B.  81. 

(«)  Doe  V.  Goodicr,  10  Q.  B.  957  ;  16 
L.  J.  Q.  B.  435. 

(/)  FreemmY.  Edwards,  sup. 
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mortgagee  to  seize  such  goods  of  the  mortgagor  as  are  on  the  Rent  charge, 
premises  when  the  distress  is  made,  ^nd  to  treat  them  as  if  dis- 
trained (g).     A  licence  or  power  to  distrain  is  not  transferable  (h). 

Where  a  mortgagee  has  a  power  to  seize  chattels  in  default  of 
payment,  semh.  he  cannot  seize  on  the  same  day  as  the  demand  (t) ; 
but  if  the  seizure  be  premature,  the  detention  will  be  justified  if 
the  default  continues  after  a  reasonable  time(fc). 


(6.)  Generally, 

Where  a  mortgagor   of  leaseholds  remains  in  possession,  and  Trover  for 
becomes  bankrupt,  the  mortgagee  may  recover  in  trover  against  his    "  ""°' 
assignees  for  the  removal  affixtures,  whether  landlord's  or  tenant's, 
from  the  premises,  though  at  the  end  of  the  term  they  are  required 
to  be  all  delivered  to  the  lessor  {I), 

If  the  mortgage  is  transferred  to   another  (m),  the  mortgagor 
becomes  tenant  by  sufferance  to  the  assignee. 

Although  the  mortgagor  is  equitable  owner,  yet  the  mortgagee  is  Mortgagee 

now  isx 

more  than  a  trustee  for  him,  for  a  trustee  is  not  allowed  to  deprive  trustee  for 
his  cestui  que  trust  of  his  possession,  but  a  mortgagee  may  assume  """^sagor. 
the  possession  whenever  he  pleases  (n),  if  there  is  no  agreement  to 
the  contrary,  and  in  point  of  possession,  the  mortgagor  is  tenant 
at  will  even  in  equity,  for  a  Court  of  equity  never  interferes  to 
prevent  the  mortgagee  from  assuming  the  possession  (o).  The 
mortgagee  cannot  be  considered  as  a  trustee  for  the  mortgagor 
in  the  strict  acceptance  of  the  term  (jp). 

Where  an  inclosure  act  authorises  exchanges  to  be  made  with  the  Consents  upon 
consent  of  the  owner  or  proprietor  of  the  lands  exchanged,  whether  *^°  *°^®^" 
tenant  in  fee  simple,  fee  tail,  for  life,  or  years,  and  provides  that  all 
incumbrances  charged  on  the  lands  given  in  exchange  shall  become 
charged  on  those  taken  in  exchange,  it  appears  to  be  undecided 
whether  the  consent  of  the  mortgagor  in  possession  to  an  exchange 

(^)  ih.  (m)  Smartle  v.  Williams,  3  Lev.  387; 

(A)  Brown  v.  Metropolitan  Life  Ass.  and  1  Salk.  245 ;  Thunder  v.  Belcher, 

Co.,  28  L.  J.  Q.  B.  236.  3  East,  449. 

(i)  Sxp.  Trevor,  1  Ch.  D.  297,  V.  C.  (m)  Doe  v.  Maisey,  8  B.  &  C.  767 ;  3 

Bacon  ;  Toms  y.  WiUm,  11  W.  R.  117 ;  Man.  &  Ry.  109. 

32  L.  J.  Q.  B.  33.  (")   P^'''  M.   R.,  in   Cholmondeley  y. 

{k)  BramwellY.  Eglintftoun,  12  "W.  R.  Clinton,  2  Mer.  359. 

551,  Q.  B.  ip)  Dobson  v.  Land,  8  Ha.  216 ;  14 

(?)  HUchman  v.  Walton,  4  M.  &  W.  Jur.  288,  V.  C.  Wigram ;  4  De  G.  &  S. 

409.  575- 

y  Y  2 

Digitized  by  Microsoft® 


692  RELATIVE  ESTATE  OF  MOETGAGOR,  &c.  Chap.  59. 

is  sufficient  without  the  consent  of  the  mortgagee  (q).  The  Court 
of  Exchequer,  in  a  case  of  this  nature,  considered  themselves  not 
called  upon  to  decide  the  point,  as  they  had  no  right  to  presume  that 
the  consent  of  the  mortgagee  was  not  obtained,  the  commissioners 
not  being  bound  to  set  out  in  their  award  all  the  authorities  they 
had,  and  the  presumption  being  that  they  acted  according  to  their 
jurisdiction,  unless  the  contrary  appeared. 

(?)  OoodtitU  T.  Milbv/m,  3  M.  &  "W.  853. 
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5.  Generally 703 

(1.)  Vote  for  parliament  and  settlement  under  poor  laws. 

With  whatever  strictness  the  common  law  may  have  originally 
regarded  the  breach  of  the  condition  by  the  mortgagor,  yet,  in 
modern  times,  the  doctrines  of  the  Courts  of  equity,  recognising 
the  mortgagor  (until  foreclosure)  to  be  the  actual  owner  of  the  land, 
has  to  a  certain  extent,  with  reference  to  the  possession  by  the 
mortgagor,  been  acted  upon,  as  well  by  the  Courts  of  common  law, 
as  by  the  legislature. 

The  statute  law  (a)  has  provided  that  the  mortgagor  in  posses-  Voting  for 
sion  shall  have  the  privilege  of  voting  for  the  return  of  members  of  ^^    ™^° 
parliament  notwithstanding  the  mortgage.    If,  however,  the  interest     ■ 
on  the  mortgage  reduces  the  annual  value  below  40s.,  the  mort- 
gagor has  no  vote  (b) ;  but  nothing  but  interest  can  be  deducted  (c). 
The   monthly  payments,  however,  secured  by  mortgage  to  trus- 
tees of  a  benefit  building  society  under  6  &  7  Wm.  4,  c.  32,  are  a 
charge  on  the  estate  which  will  destroy  the  owner's  right  to  vote  if 
they  do  not  leave  him  the  requisite  quantity  of  interest  prescribed 
by  statute  (d). 

He  has  the  right  of  holding  courts  where  lord  of  a  manor  (e).  Holding 

Though  by  the  articles,  a  director  must  be  a  registered  member  in  '"'"^• 

(a)  8  Hen.  6,  c.  7  ;  3  Wm.  4,  o.  45,  292. 
s.  23  ;  and  6  &  7  Viot.  c.  18,  s.  74.  (d)  Copland, app.jSartlett,  resp.,6  C.B. 

(6)  Bedfordshire,  2  Lud.  469  ;  Middle-  18. 
sex,  2  Peokw.  103  ;  Lee  v.  Jlittchinson,  (c)  1  Scriv.  Cop.  91,  n.  ed.  4 ;  73  n.  (e), 

8  C.  B.  18  ;  2  Lutw.  Eeg.  Ca.  159.  ed.  5. 

(c)  BolUstm  T.  Cope,  6  L.  K.  C,   P, 
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Director. 


Settlement 
under  poor 
laws. 


his  own  right  (/),  he  does  not  lose  his  qualification  by  a  mortgage 
of  his  shares  (g). 

He  may  bring  trespass  in  respect  of  immoveable  and  trover  iii  re- 
spect of  moveable  property  against  any  one,  save  the  mortgagee  (h). 

At  common  law  his  title  of  ownership  while  in  possession  is  so  far 
recognised  as  to  gain  him  a  settlement  under  the  poor  laws  (i),  but 
for  this  purpose  he  must  reside  within  ten  miles  of  the  property  (k), 
and  be  in  possession  in  his  capacity  as  mortgagor,  and  not  by  fraud 
or  wrong;  and  in  a  case  (Z)  in  which  a  mortgagee  of  several 
messuages  having  recovered  in  ejectment,  afterwards  permitted  the 
mortgagor  to  inhabit  one  of  the  houses  for  a  particular  purpose,  i.e. 
the  overlooking  of  some  repairs,  the  Court  of  King's  Bench  held, 
that  no  settlement  was  gained  by  such  latter  residence,  for  he  was 
not  in  possession  as  mortgagor.  And  in  another  case  (m)  in  which 
an  estate  had  been  conveyed  to  trustees,  upon  trust  to  sell  for 
payment  of  debts  and  to  pay  the  residue  to  the  grantor,  the  grantor 
before  sale  got  fraudulently  into  possession,  and  it  was  held  that  he 
did  not,  by  such  residence,  gain  a  settlement. 


Mortgagor  not 
accountable  for 
rents. 


(2.)  Mortgagor  not  accountable  for  the  rents. 

A  very  considerable  privilege  annexed  to  the  estate  of  the  mort- 
gagor is,  that  he  is  not  bound  to  account  for  the  rents  and  profits 
while  in  possession,  even  although  the  security  shall  prove  in- 
sufBcient.  For  this  Colman  v.  The  Duke  of  St.  Albans  is  in 
point  (m).  In  that  case  the  office  of  registrar  of  the  Court  of 
Chancery  being  granted  for  lives,  and  the  fees  of  office  being  mort- 
gaged, the  patentee  remained  in  receipt  of  the  profits  until  only  one 
life  survived.  Thereupon,  the  office  having  become  an  insufficient 
security,  a  bill  was  filed  for  an  account  of  the  past  fees  and  emolu- 
ments received  by  the  mortgagor,  but  a  demurrer  was  allowed. 

In  a  more  recent  case  in  equity  (o)"a  mortgage  was  made  for  1,000Z., 
and  the  property  was  in  lease.     The  mortgagor  became  bankrupt. 


{/)  Ea^.  IdUledah,  6  De  G.  M.  &  G. 
714. 

{g)  Pulhrooh  v.  Richmond,  Sc.  Go.,  9 
Oh.  D.  610,  M.  E.  ;  Oummmg  v.  PrescoU, 
2  Y.  &  C.  Exo.  488. 

(Ji)  Sellidk  t.  Smith,  11  J.  B.  Moore, 
459 ;  4  L.  J.  C.  P.  194. 

(i)  Rex  V.  Inh.  ofOaiheriington,3T.  E. 
771. 

(i)  4  &  5  'Wm.  i,  c.  76,  s.  68,  a. 


(l)  Rex  T.  TJie  Inhabitants  of  Gather- 
imgton,  sup. 

(m)  Rex  V.  The  Inhabitants  of  St. 
MichaeVs,  2  Dongl.  630. 

(n)  3  Ves.  25;  Hele  v.  Lord  BexLeiy, 
17  Beav.  14  ;  Ford  v.  Rachham,  ib.  485  ; 
Life  Ass.  of  Scotland  v.  Siddall,  3  De  G. 
&  Jo.  271. 

(o)  Exp.  Wilson,  2  Ves.  &  Bea.  252. 
And  see  Bertie  v.  Lord  Abingdon,  3  Mer. 
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The  mortgagee  gave  the  tenant  notice  to  pay  the  rent  to  him.  The 
assignees  nevertheless  received  the  rent.  A  petition  by  the  mort- 
gagee that  the  assignees  might  be  ordered  to  pay  to  the  petitioner 
the  rent  received  was  dismissed.  The  mortgagor  does  not  receive 
the  rent  for  the  mortgagee. 

Even  where  there  was  a  receiver  in  the  lifetime  of  the  tenant  for 
life,  still  no  account  was  directed  of  the  fund  in  Court  (p). 

Where  under  certain  proceedings  in  Chancery  distinct  from  the  -^jjgn  receiver 
mortgage  a  receiver  had  been  appointed,  and  the  surplus  rents  paid  app"'"***!' 
into  Court,  and  part  of  the  money  being  due  when  the  mortgage 
term  expired  by  efiSuxion  of  time,  the  mortgagee  applied  to  the 
Court  to  be  paid  the  remaining  debt  out  of  the  fund  in  Court,  but 
without  success  {q) .  And  in  a  similar  case  the  same  result  followed, 
although  the  mortgagee  had  given  notice  to  the  tenants  to  pay  him 
the  rents,  which,  by  reason  of  the  appointment  of  the  receiver,  was 
disregarded.  The  mortgagee  should  have  applied  to  the  Court  to 
divest  the  possession  of  the  receiver  (r).  But  where  there  was  a 
sequestration  in  another  suit,  an  equitable  mortgagee  was  held 
entitled  to  back  rents  in  the  hands  of  the  sequestrator  (s). 

After  decree  for  sale  of  a  bankrupt's  legal  mortgage,  the  trustee 
is  entitled  to  the  rents  till  the  time  of  sale  (i),  unless  the  mortgagee 
makes  actual  entry  or  gives  notice  to  the  tenants  to  pay  the  rents 
to  him  (u).  Secus,  as  to  an  equitable  mortgagee,  who  is  entitled  from 
the  date  of  the  order  (x)  or  from  time  of  entry  {y),  if  the  trustees 
have  acquiesced ;  nor  can  the  mortgagor  be  viewed  in  the  light  of  a 
receiver ;  and,  in  fact,  a  receiver  without  liabihty  to  account  appears 
a  contradiction  in  terms,  it  being  in  truth  an  ownership. 

In  Codrhigton  v.  Johnston,  where  the  mortgagor  in  posses- 
sion had  consigned  the  crops  of  a  West  India  estate  to  the  con- 
signee in  England,  and  the  bills  of  lading  had  been  signed  prior 
to  an  order  of  the  Court  of  Chancery  for  the  appointment  of  a 
receiver,  it  was  held  that  the  receiver  was  not  entitled  to  the  produce 
of  the  sale  of  such  part  of  the  crops  as  was  unconverted  at  the  date 
of  the  order  (^).     And  the  above  principle  applies  to  the  heir  or 


560  ;  Gresley  v.  Adderley,  1  Sw.  673 ;  992. 

Thomas  v.  BrigstocJce,  i  Buss.  64.  (0  £ay.  Living,  2  M.  &  A.  223. 

(p)  Flight  T.  Camac,  25  L.  J.  Ch.  654,  (m)  S.  C. 

L  c.  (^)  -^^^  Bignold,  2  ib.   16  ;  and 

(?)  Oresley  v.  Adderley,  sup.  sup.  p.  397. 

(r)  Thomas  v.  BrigstocJce,  sup.  ,  {y)  lb.  214. 

(s)  Tatham  v.  Parker,  1  Jur.  N.  S.  («)  1  Beav,  520, 
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devisee  of  a  estate  charged  with  portions,  &c.,  unless  in  an  adminis- 
tration suit,  and  the  estate  be  a  deficient  security  (a). 

(3.)  Staying  proceedings  under  7  Geo.  2,  c.  20. 

Another  privilege  is  this,  the  mortgagor  may,  under  7  Geo.  2, 
c.  20  (6),  stay  any  action  by  paying  the  money  claimed. 
Geo.  2,  That  act  recites,  that  mortgagees  frequently  bring  actions  of 

ejectment  for  the  recovery  of  lands  and  estates  to  them  mortgaged, 
and  bring  actions  on  bonds  given  by  mortgagors  to  pay  the  money 
secured  by  such  mortgages,  and  for  performing  the  covenants 
therein  contained,  and  likewise  commence  suits  in  his  Majesty's 
Courts  of  equity  to  foreclose  their  mortgagors  from  redeeming  their 
estates ;  and  the  Courts  of  law  where  such  ejectments  are  brought 
have  not  power  to  compel  such  mortgagees  to  accept  the  principal 
monies  and  interest  due  on  such  mortgages  and  costs,  or  to  stay 
such  mortgagees  from  proceeding  to  judgment  and  execution  in 
such  actions,  but  such  mortgagors  must  have  recourse  to  a  Court 
of  equity  for  that  purpose  ;  in  which  case,  likewise,  the  Courts  of 
equity  do  not  give  relief  until  the  hearing  of  the  cause,  for  remedy 
whereof  it  enacts,  that  where  any  action  shall  be  brought  on  any 
Suits  at  bond  for  payment  of  the  money  secured  by  such  mortgage  or  per- 

formance of  the  covenants  therein  contained,  or  where  any  action 
of  ejectment  shall  be  broiight  in  any  of  the  Courts  of  Kecord  at 
"Westminster,  or  in  the  Court  of  Great  Sessions  in  Wales,  or  in 
any  of  the  superior  Courts  ia  the  counties  palatine  of  Chester,  Lan- 
caster, or  Durham,  by  any  mortgagee,  his  heirs,  executors,  adminis- 
trators, or  assigns,  for  the  recovery  of  the  possession  of  any 
mortgaged  lands ;  and  no  suit  shall  be  then  depending  in  any  of 
his  Majesty's  Courts  of  equity  in  England,  for  or  touching  the 
foreclosing  or  redeeming  of  such  mortgaged  lands,  if  the  person 
having  right  to  redeem  such  mortgaged  lands,  and  who  shall 
appear  and  become  defendant'  in  such  action,  shall,  at  any  time 
pending  such  action,  pay  unto  such  mortgagee,  or,  in  case  of  his 
refusal,  shall  bring  into  Court  where  such  action  shall  be  depend- 
ing, all  the  principal  monies  and  interest  due  on  such  mortgage, 
and  also  all  such  costs  as  have  been  expended  in  any  suit  at  law  or 
in  equity  upon  such  mortgage  (such  money  for  principal,  interest 

(a)  Lord  Clarendon  v.  Barhmn,  1  Y.  &      enacted  by  15  &  16  Vict.  c.  76,  ss.  219- 
C.  C.  C.  688,  704  ;  6  Jur.  962.  21,     See  3  Ch.  &  Hulm,  St.  440,  ed.  3. 

(b)  This  statute   is  substantially  re- 
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and  costs  to  be  ascertained  and  computed  by  the  Court  where  such  7  Geo.  2, 
action  is  depending,  or  by  the  proper  officer  by  such  Court  to  be  "' 
appointed  for  that  purpose),  the  monies  so  paid  to  such  mortgagee 
or  brought  into  such  Court  shall  be  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and  the  Court  shall 
and  may  discharge  every  such  mortgagor  or  defendant  of  and  from 
the  same  accordingly,  and  shall  and  may,  by  rule  of  the  same 
Court,  compel  such  mortgagee,  at  the  cost  of  such  mortgagor,  to 
assign,  surrender,  or  reconvey  such  mortgaged  lands,  and  such 
estate  and  interest  as  such  mortgagee  hath  therein,  and  deliver  up 
all  the  deeds,  evidences,  and  writings  in  his  custody,  relating  to  the 
title  thereto,  unto  such  mortgagor  who  shall  have  brought  such 
monies  into  the  Court,  his  heirs,  executors,  or  administrators,  or  to 
such  other  person  as  he  shall  for  that  purpose  nominate  or  appoint. 
And  that  where  any  bill  or  suit  shall  be  filed,  commenced,  or 
brought  into  any  Courts  of  equity  in  England  by  any  person  having  suits  in 
or  claiming  any  estate,  right,  or  interest  in  any  lands,  under  or  by  ^i™*?- 
virtue  of  any  mortgage  thereof,  to  compel  the  defendant  in  such 
suit  having  or  claiming  a  right  to  redeem  the  same  to  pay  the 
plaintiff  in  such  suit,  the  principal  money  and  interest  due  on  any 
such  mortgage,  or  the  principal  money  and  interest  due  on  such 
mortgage,  together  with  any  sum  of  money  due  on  any  incumbrance 
or  specialty  charged  or  chargeable  on  the  equity  of  redemption 
thereof,  and  in  default  of  payment  thereof,  to  foreclose  such  defend- 
ant of  his  right  of  redeeming  such  mortgaged  lands,  &c. ;  such 
Court  of  equity,  where  such  suit  shall  be  depending,  upon  applica- 
tion made  by  the  defendant  having  a  right  to  redeem  such  mort- 
gaged lands,  and  upon   his   admitting  the  right  and  title  of  the 
plaintiff  in  such  suit,  may  and  shall  at  any  time  before  such  suit 
shall  be  brought  to  hearing,  make  such  order  or  decree  therein  as 
such  Court  might  have  made  in  case  such  suit  had  then  been  regu- 
larly brought  to  hearing ;  and   all  parties  to  such  suit  shall  be 
bound  by  such  order  or  decree  so  made,  to  all  intents  and  purposes, 
as  if  such  order  or  decree  had  been  made  by  such  Court  at  or 
subsequent  to  the  hearing  of  such  cause  or  suit.     But  it  is  pro- 
vided that  the  act  shall  not  extend  to  any  case  where  the  person 
against  whom  the  redemption  is  prayed  shall  (by  writing  under  his 
hand,  or  the  hand  of  his  attorney,  agent,  or  solicitor,  to  be  delivered 
before  the  money  shall  be  brought  into  such  Court,  to  the  attorney 
or  solicitor  for  the  other  side),  insist  either  that  the  party  praying  a 
redemption  has  not  a  right  to  redeem,  or  that  the  premises  are 
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St.  7  Geo.  2,     chargeable  with  other  or  different  principal  sums  than  what  appear 
"■  on  the  face  of  the  mortgage  or  shall  be  admitted  on  the  other  side, 

nor  to  any  case  where  the  right  of  redemption  to  the  mortgaged 
lands  and  premises  in  question  in  any  cause  or  suit  shall  be  contro- 
verted or  questioned  by  or  between  different  defendants  in  the  same 
cause  or  suit,  nor  shall  be  any  prejudice  to  any  subsequent  mortga- 
gee or  incumbrancer. 

On  this  beneficial  statute  several  cases  have  arisen.  It  was 
decided  in  equity  (c),  that  if  the  bill  embraces  any  object  distinct 
from  the  foreclosure  of  the  mortgage,  as,  for  example,  if  it  sets  up 
another  demand  on  the  defendant,  and  prays  that  it  may  be  also  a 
charge  on  the  estate,  no  order  of  reference  can  be  made  under  the 
statute.  Lord  Eldon  remarked  that  the  justice  of  the  case  seemed 
to  be,  that  the  reference  should  be  made  as  to  the  mortgage, 
and  the  cause  go  on  as  to  the  rest,  but  he  had  never  known  it 
done. 

The  application  for  the  reference  in  equity  must  be  made  before 
the  mortgagee  is  entitled  to  sue  out  execution  at  law  (d),  and  wUl 
not  be  granted,  if  the  mortgagor  is  in  contempt  («).     See  the  form 
of  decree  in  the  Ch.  D.  (/). 
Equity  had  It  has  been  stated  by  judges  of  high  authority,  that  the  Courts 

befOTe  statute  °^  equity  did  not  require  the  aid  of  the  legislature  for  the  purpose 
mentioned  in  the  act,  and  that  the  real  object  of  the  act  was, 
to  give  a  new  authority  to  the  Courts  of  laiv,  the  section  as  to 
Courts  of  equity  being  merely  incidental  and  unnecessary.  And 
therefore,  in  a  case  in  which  the  bill  filed  by  the  mortgagee  prayed 
a  sale,  and  not  a  foreclosure,  and  the  mortgagor  prayed  a  reference 
to  the  Master  to  take  an  account,  &c.,  the  V.  C,  after  stating  that 
the  case  was  not  within  the  statute,  said  that  he  considered  that 
Courts  of  equity  had  an  inherent  jurisdiction  to  stay  proceedings 
in  any  cause,  and  in  any  stage  of  any  cause,  whenever  the  defend- 
ants would  submit  to  a  decree  establishing  the  full  demand  made  by 
the  bill  and  the  whole  rehef  prayed  in  respect  of  that  demand, 
with  costs,  and  he  was  fully  prepared  to  make  such  an  order  as 
the  plaintiff  would  be  entitled  to  at  the  hearing,  with  costs  {g). 

(c)  Basta/rd  v.  Clarke,  7  Ves.  489.  673,   and    order   therein ;     Paynter   v. 

(d)  Amis  V.  Lloyd,  3  V.  &  B.  15.  Carew,'  Kay,  App.  xxxvi.  ;  18  Jnr.  417. 

(e)  Hewitt  v.  M'Cartney,  13  Ves.  560.  See  Piggin  v.  Cheetham,  2  Ha.  80;  6  Jur. 
(/)  2  Van.  Heyth.  390.  819  ;  but  seeSeeveav.  Olaslonhury  Canal 
(g)  Praed  v.  Bull,  1  S.  &  S.  331  ;  and  Co.,  14  Sim.  351,  and  France  v.  Cow/per, 

see  Boys  v.  Ford,  4  Mad.  40  ;  Darmr  v.       W.  N.  1871,  p.  76. 
Lord  Portarlington,  2  Ph.   30  ;  10  Jur. 
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But  such  an  order  will  not  be   made  to  the  prejudice  of  other 
defendants  (/i). 

A  Court  of  law  decided,  in  reference  to  this  statute  (i),  that  if  a  Contract  by 
mortgagor  contracts  to  sell  to  the  mortgagee  his  equity  of  redemp-  ^UtoTort 
tion,  and  the  mortgagee,  before  the  completion  of  the  contract,  ^°^' 
proceeds  by  ejectment  to  evict  the  mortgagor  from  the  possession, 
the  Court  will  not   stay  the   proceediugs  on  tender  of  principal, 
interest,  and  costs  ;  on  the  ground  that  the  mortgagor  has  now  no 
right  to  redeem,  and  that  a  Court  of  equity  would  decree  him  to 
complete  the  contract.     It  may,  however,  be  proper  to  remark,  that 
according    to    another    reported  case  (/c),   which,   however,  is  not 
fully  nor  correctly  stated,  the  mortgagee  should  tender  a  deed  of 
conveyance  to  the  mortgagor,  or  file  his  bill  in  equity  for  a  comple- 
tion of  the  contract,  as  a  ground  for  the  Court  to  reject  the  motion 
for  a  stay  of  proceedings. 

It  has  likewise  been  decided  at  law,  that  the  statute  applies  Covenant 

.  within  act. 

equally  to  the  case  of  an  action  on  a  covenant  as  on  a  bond  (I) : 

And  also  that  the  statute  is  not  applicable  where  the  right  to  Right  to  re- 
redeem  is  disputed  upon  the  affidavits,  but  only  where  the  right  to 
redeem  is  clear;  notwithstanding  the  provision  contained  in  the 
3rd  section  of  the  act,  which  requires  the  delivery  by  the  defendant 
to  the  plaintiff's  solicitor  of  the  objection  in  writing  within  a 
certain  time  (m) ;  and  also  that  a  judge  at  Chambers  has  authority 
to  make  the  order  under  the  statute  as  well  as  the  Court  (n). 

It  has  been  also  held  that,  under  the  1st  section  of  the  above  EeconTeyancc. 
act,  the  mortgagee  is  bound  to  reconvey  and  to  deliver  up  the  title 
deeds,  upon  payment  of  the  principal  money  and  interest  and  costs 
of  the  action  pending,  without  regard  to  any  expenses  which  the 
mortgagee  might  have  previously  incurred,  in  trying  to  effect  a 
sale,  or  in  recovering  possession,  &c.  (o).  In  another  case,  how- 
ever, the  Court  of  Exchequer  held  that  the  above  section  only 
applies  where  the  mortgagee  is  not  in  possession,  and  has  not 
attempted  to  exercise  the  rights  of  sale,  and  that,  under  such  latter 
circumstances,  the  mortgagor  must  pay  the  additional  expenses  as 


(h)  Paine  v.  Edwards,  8  Jur.  N.  S.  D.  &  L.  181;  1  Exc.  457 ;   Anrni.  2  Ch. 

1201  ;  LasUtt  v.  CUffe,  5  Jur.  403.  264. 

{i)  Ooodtiile  v.  Pope,  7  T.  E.  186.  (m)  Goodtitle  v.  Bishop,  1  Y.  &  J.  344. 

(k)  Skinner  v.  Stacey,  1  Wils.  80.  (n)  SnxaAon  v.  Collier,  sap. ;  Jud.  Act, 

(I)  Dixon  V.  Wigram,  2  C.  &  J.  613  ;  1873,  s.  39. 

Smeeion  t.  Collier,  17  L.  J.  Exc.  57  ;  5  (o)  lb. 
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St.  7  Geo.  2, 
c.  20. 


Objections  of 
mortgagee  in 
opposition. 


Interest. 


Where  tenant 
in  possession. 


well  as  the  cost  of  the  reconTeyance,  hefore  he  can  claim  the  estate 
and  title  deeds  (p). 

In  order  to  depriye  a  mortgagor  of  an  application  to  redeem  under 
7  Geo.  2,  c.  20,  it  is  not  sufficient  that  the  mortgagee  should  in 
the  notice  given  by  him,,  as  required  by  the  third  sect,  of  the  act, 
make  a  mere  general  statement  that  he  insists  that  the  mortgagor 
has  no  right  to  redeem,  and  that  the  mortgaged  premises  are 
chargeable  with  other  sums  than  appear  on  the  face  of  the  mortgage 
deed,  or  than  are  admitted  by  the  mortgagor  (g).  He  must  state 
enough  of  the  grounds  on  which  he  disputes  the  right  of  re- 
demption, to  enable  the  Court  to  determine  what  the  question  is 
between  the  parties,  and  whether  a  case  for  the  exercise  of  its 
jurisdiction  properly  arises  or  not  (r).  So  he  must  state  the  nature 
of  the  ulterior  demand  and  its  amount  (s).  But  the  language  of  the 
statute  is  so  strong  as  to  exempt  the  mortgagee  from  the  necessity 
oi  proving  the  facts  insisted  on  (*). 

If  the  mortgagee  claims  interest  during  the  interval  between 
granting  the  rule  to  stay  proceedings  and  the  actual  payments  of 
the  money,  he  must  claim  it  at  the  time  of  discussing  the  rule  (u). 

The  mortgagor  is  discharged  although  he  has  not  seen  the 
mortgage  money  properly  laid  out  (x). 

There  must  be  an  affidavit  that  there  is  no  suit  for  foreclosure  or 
redemption  (y). 

Where  the  debt  is  payable  by  instalments,  and  on  one  default 
the  whole  becomes  due,  relief  is  given  only  upon  payment  of  the 
whole  (z). 

If  the  action  be  brought  against  the  tenant  and  judgment  go  by 
default,  there  is  no  jurisdiction  under  the  statute  to  restore 
possession  to  the  mortgagor  (a) ;  but  it  would  seem  that  judgment 
will  be  set  aside  and  the  mortgagor  let  in  to  defend  as  landlord  in 
order  to  bring  the  case  within  the  statute  (b). 

If  the  mortgagor  hare  given  a  bond  or  incurred  other  debts  to 

(x)  BouHon  V.  Williama,  5  Ch.  657 ; 
reversing  9  Eq.  297. 

(y)  Willcinson  v.  Traxton,  Selw.  N.  P. 
626,  ed.  13. 

(s)  Goodtitle  v.  NotUle,  11  J.  B.  Moore, 
491. 

(a)  Doe  V.  Roc,  4  Taunt.  887  ;  Doe  v. 
Cliflmi,  4  A.  &  E.  814;  6  N.  &  M.  857. 
And  see  Doe  v.  Brovm,  6  Dowl.  471  ;  2 
Jur.  841. 

(i)  Ih. 


(p)  Sutton  V.  Bomlings,  18  L.  J.  Exc. 
249  ;  3  Exc.  407  ;  Dmole  v.  Neale,  10 
W.  R.  627. 

(q)  Doe  V.  Louch,  6  D.  &  L.  270 ;  14 
Jur.  853;  18  L.  J.  Q.  B.  278;  overruling, 
it  seems,  Pilbee  v.  Hopkins,  there  cited. 

(r)  lb. 

(s)  Goodtitle  Y.  Lonsdoton,  3  Anstr.-937. 

{t)  Per  Coleridge,  J.,  in  Doe  v.  Louch, 
sup. 

{u)  Jordan  v.  CUioums,  8  Dowl.  709, 
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the  mortgagee,  he  may  proceed  under  the  statute  without  payment 
of  such  bond  or  other  debts  (c) ;  or  of  other  monies  not  secured  by 
the  mortgage,  as  interest  due  before  its  date,  or  the  costs  of  pre- 
paring the  mortgage,  or  of  an  assignment  of  it  {d). 

If  there  be  other  mortgages  on  other  lands,  the  trustee  of  the  Tacking, 
bankrupt  mortgagor  cannot  proceed  under  this  statute  without 
redeeming  all  (e),  or  without  payment  of  other  monies  which  may 
be  tacked  (/). 

If  the  mortgagee  commence  an  action  at  law  against  the  mort-  Subsequent 
gagor,  and  afterwards  receive  notice  from  a  subsequent  mortgagee  ™°  ^ 
not  to  part  with  the  title  deeds,  the  case  is  nevertheless  within  the 
statute,  and  a  rule  will  be  granted  directing  him,  on  payment  of 
principal,  interest,  and  costs,   to  deliver  them  up  to  the  mort- 
gagor (g). 

In  equity  it  has  been  determined,  that  the  reference  to  chambers  There  must  be 
'■      "  an  admission 

under  the  statute  must  proceed  on  an  admission  that  the  principal  of  the  debt. 

and  interest,  mentioned  in  the  foreclosure  bill,  are  due ;  and  the 

chief  clerk  cannot  admit   evidence  to  shew  the  contrary  Qi),  nor 

can  there  be  under  the  statute  any  inquiry  as  to  what  is  due. 

It  is  necessary  that  all  the  defendants  to  the  foreclosure  suit 
should  admit  the  plaintiff's  title  (i) ;  and  an  infant  defendant  will 
not  be  bound  (k) ;  although  if  the  property  mortgaged  be  leasehold, 
a  similar  order  may,  on  the  application  of  an  executor  or  adminis- 
trator, defendant  in  the  suit,  be  obtained  under  the  general  juris- 
diction of  the  Court  of  equity,  even  where  one  of  the  ceetvAs  que 
trust,  also  a  party  defendant,  is  an  infant  (Z). 

An  order  under  the  statute  may  be  obtained  without  answer, 
although  the  foreclosure  action  pray  a  discovery  as  to  incumbrances, 
and  the  defendant  will  not  be  required  to  give  the  discovery  by 
af&davit  (m). 

The  trustee  of  a  bankrupt  mortgagor  cannot  proceed  in  equity 
under  the  act  without  his  consent  (w). 

The  costs  under  this  statute,  at  least  according  to  the  practice  of  Costs. 

(c)  Archer   v.   SnaU,   2  Stra.   1107 ;  (K)  Suson  v.  Eewson,  4  Ves.  105. 
Bingham  v.  Qregg,  Barnes,  182.  (i)  Boe  v.  WardU,  3  Y.  &  C.  70. 

(d)  Doe  V.  Steel,  1  Dowl.  359.  (*)  LusUngUm  v.  Price,  9  Sim.  651 ; 

(e)  Roe  T.  Soley,  2  Wm.  Bl.  726.  Taylor  v.  Coaies,  3  Ha.  263. 

(/)  Felton  v.  Ash,  Bames,  177.     See  (0  Oran^  v.  Mitchell,  10  Sim.  484. 

GoodrightY.  Moore,  ib.  176;  Vav^hanv.  (m)  Beeves  v.  Glastonbury  Canal  Co., 

Lloyd,  cited  7  Ves.  489.  14  *•  351  ;  overruling  Piggin  v.  Cheet- 

(g)  Dixm  v.  ITigram,  2  Cr.  &  J.  613;  ham,  2  Ha.  80. 
Anon.  2  Chit.  264.  i'"-)  (^<^rth  v.  Thomas,  2  S.  &  S.  188. 
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Enlargement 
of  time. 


[pro- 
ceedings under 
general  juris- 
diction. 


the  Court  of  Common  Pleas,  are  taxed  only  as  between  party  and 
party  (o) ;  and  see  further  as  to  costs  (p). 

The  time  appointed  for  the  payment  of  the  mortgage  money  may 
be  enlarged  under  the  statute,  in  like  manner  as  if  the  cause  was 
brought  to  a  hearing  {q). 

Where  the  circumstances  of  the  case  prevent  the  Court  from 
making  an  order  under  the  statute,  it  will  sometimes  make  such  a 
decree  under  its  inherent  powers  as  it  might  have  made  at  the 
hearing;  but  where  no  payment  or  tender  has  been  made  and  there 
are  several  defendants  entitled  to  redeem  and  not  consenting  to  the 
application,  the  Court  would  not  make  any  order,  under  its  own 
powers  on  the  application  of  one  of  such  defendants,  staying  pro- 
ceedings on  payment  at  a  given  day,  with  foreclosure  on  default 
against  the  defendant  seeking  the  order  (r). 

Under  its  general  powers,  and  upon  considerations  of  policy  or 
convenience,  the  Court  will  also  stay  proceedings  in  suits  inde- 
pendently of  any  submission  to  the  demand  made  by  the  action  (s). 

As  to  applications  at  law  to  stay  proceedings  on  forfeiture  of  a 
bond  by  non-payment  of  interest,  see  (t). 


Nomination  to 
a  living. 


Voluntary 
payments  by 
receiver. 


(4.)  Nomination  to  a  living  and  other  matters. 

A  further  privilege  annexed  to  the  estate  of  the  mortgagor  has 
been  already  noticed  (m),  viz.,  the  right,  where  an  advowson  is  the 
subject  of  the  mortgage,  of  nominating  to  the  church  on  an 
avoidance  of  the  living. 

"When  a  mortgage  is  made  by  way  of  trust,  the  trustee  fills  that 
character  as  weU  for  the  mortgagor  as  for  the  mortgagee  (j/). 

When  the  receiver  and  trustee .  of  an  estate  subject  to  a  charge 
makes  voluntary  payments  on  account  of  such  charge,  in  expectation 
of  coming  rents,  but  without  taking  an  assignment  of  the  charge  or 
acting  with  the  privity  of  the  mortgagor,  the  latter  will,  at  law  at 


(o)  Doe  V.  Capps,  3  Bing.  N.  C.  768  ; 
4  So.  468  ;  6  L.  J.  N.  S.  C.  P.  237. 

(p)  Millard  yJHagw,  3  Mad.  433  ; 
Archer  v.  Snatt,  2  Stra;  1107  ;  Goodtitle 
V.  Zonsdoum,  3  Anst.  937  ;  Goodri.gM  v. 
Moore,  Barnes,  176  ;  Doe  v.  Bwnn,  1  W. 
W.  &  H.  49  ;  Dwmkim  v.  Emns,  9  L.  J. 
Ch.  179. 

(2)   Wakerell  T.  Delight,  9  Ves.  36. 

(r)  Fish.  Mtg.  343,  ed.  3  ;  Jones  v. 
&V)imy,  Kay,    App.    xlv.  ;   Challie  v, 


Gwynne,  ib.  xlvi.;  Fayntery.  Carew,  ib. 
xxxvi. 

(s)  Calvert  v.  Eouth,  4  Y.  &  C.  514. 

(0  4  Ann.  c.  16,  s.  13  ;  Darby  v. 
Wilkins,  2  Stra.  957 ;  Yarn  Sandau  v. 

,  1  B.  &  Aid.  214 ;   Wheellwuse  v. 

Zadbroohe,-Z  H.  &  N.  291. 

(m)  See  sup.  pp.  41,  341. 

{y)  Blennerhasset  v.  Day,  2  Ball  &  B 
133. 
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least,  have  the  benefit  of  such  payments,  and  the  Court  will  set 
aside  an  execution  on  personal  securities  given  to  the  creditor  by 
the  mortgagor,  to  the  extent  of  such  sum  ;  and  the  same  applies  a 
fortiori  to  the  mortgagor's  surety ;  and  the  only  remedy  for  the 
agent  seems  to  be  to  have  recourse  to  the  rents  when  they  become 
applicable  (z). 


(5.)  Generally, 

A  mortgagor  is  entitled  to  deduct  income  tax  (a);  but  not  in  Income  tar. 
discount  of  bills  or  loans  at  short  periods  (b). 

The  representatives  of  the  mortgagor  were  allowed  premiums  Salvage  money. 
paid  to  keep  up  a  policy,  part  of  the  mortgage  security,  as  salvage 
money  (c);  sed  queer e  this, (d). 

Similarly,  the  assignee  of  a  trust  deed  under  the  mortgagor  ad- 
vancing his  own  monies  to  keep  alive  the  mortgage  property  has 
priority  over  the  mortgage  (e). 

(z)  Williamson  Y.  Qoold,  1  Bing.  171;  127,   M.   E.     See  Sliearman  v.  British 

Carrol  v.  Ooold,  ib.  191.  Empire  Go.  14  Eij.  4,  M.  R. 

(a)  Moss  Y.  Salte,  23  Beav.  269.  (d)  Saunders  y.  Dunman,  7Ch.  D.  825, 

(b)  n.  J.  Fry. 

(c)  Norris  v.  Caledonian  Ins.  Co.  8  Er[.  (c)  Tooth  v.  Hallett,  4  Ch.  242. 
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THE   RESTRICTIONS   AND    DISABILITIES   ANNEXED    TO    THE   ESTATE    OF 
THE   MOETGAGOE. 
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4.  Action  for  mesne  profits  against  lessee          .         .     ,  707 
6.  The  remedy  of  lessee  v.  mortgagor  on  eviction   .         .  708 

6.  Leases  by  mortgagor  before  mortgage   .         .         .     .     708 

7.  Leases  by  mortgagor  after  mortgage  .         .         .     709 

8.  Anomalous  position  of  the  mortgagor  in  regard  to 

tenants  before  the  Jud.  Act 713 

9.  Powers  of  mortgagor  under  the  Jud.  Act .         .         .     714 

10.  Estoppel 715 

11.  Joint  leases  by  mortgagor  and  mortgagee  .         .         .  717 

12.  Assignee  of  mortgagor 719 

13.  Generally .        .  720 

(1.)  Waste  by  mortgagor. 

Although  in  equity  the  mortgagor  remains  the  actual  owner  of 
the  land  until  foreclosure,  and  is  entitled,  while  in  possession,  to  the 
receipt  of  the  rents  and  profits  without  account,  yet  equity  regard- 
ing the  land  with  all  its  produce  as  a  security  for  the  mortgage 
debt,  will  restrict  the  right  of  ownership  within  those  bounds  which 
may  not  operate  to  the  detriment  or  injury  of  the  mortgagee. 
Timber.  On  this  principle  equity  will  interfere  to  prevent  waste  by  the 

mortgagor,  and  for  that  purpose  grant  an  injunction  on  action  brought 
by  the  mortgagee  (a).  But  the  mortgagee  is  not,  as  a  matter  of 
course,  entitled  to  an  injunction  to  prevent  the  felling  of  timber  by 
the  mortgagor  ;  the  Court  must  first  be  satisfied  that  the  security 

{a)  Farrant  v.  Level,  3  Atk,  723  ;  and  see  Bohinson  v.  Littcm,  ih.  210. 
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is  insufficient  (6) ;  but  it  was  refused  to  a  judgment  creditor  under 
the  old  law,  suing  the  debtor's  heir-at-law,  by  whom  a  satisfied 
mortgage  term  and  an  alleged  fraudulent  conveyance  by  the  debtor 
was  set  up,  on  the  ground  that  the  plaintiff  might  have  no  interest . 
in  the  property  (c). 


(2.)  Liability  to  eviction  by  mortgagee. 

The  Court  also  will  in  no  instance,  it  seems,  interpose  its 
authority  to  obstruct  the  mortgagee  from  evicting  the  mortgagor 
from  the  possession,  but  for  such  purpose  will  consider  the  latter 
a  mere  tenant  at  will  (d). 

The  mortgagor  is  liable  to  eviction  by  the  mortgagee  without  any 
notice  whatever  (e),  unless  protected  by  the  agreement  for  quiet 
possession  until  default,  &c.  (/"),  and  he  has  no  right  to  emblements, 
for  all  the  produce  of  the  land  forms  part  of  the  security  (g). 

His  possession,  generally  speaking,  being  only  that  of  tenant  at  Leasee  may 

be  evicted. 
Will  or  at  sufferance,  he  cannot  make  a  lease  to  bmd  the  mort- 
gagee ;  and  if  he  make  such  a  lease,  the  mortgagee  and  his  trans- 
feree may  proceed  to  eject  the  lessee  without  notice  (h).  If  the 
land,  however,  at  the  time  of  the  mortgage,  be  in  the  occupation  of 
a  tenant  from  year  to  year,  he  will  be  entitled  to  the  usual  notice 
to  quit  (i). 

Notice  to  quit  is  not  necessary  in  ejectment  against  a  tenant 
subsequent  to  the  mortgage  (/<;),  though  the  mortgagee  covenants 
not  to  take  possession  without  twelve  months'  notice  (l) ;  and  after 
default  in  payment  of  the  mortgage  money,  the  mortgagee  may 
treat  such  tenant  as  a  trespasser  (m). 

On  ejectment  by  mortgagee  against  mortgagor  under  a  mortgage 
by  kase  and  release,  it  was  sufficient  to  put  in  evidence  the  release 
containing  the  recital  of  the  lease  (w). 

(6)  King  v.  Smith,  2  Ha.  239  ;  Usborne  (g)  lb.     And  see  Doe  v.  Maisey,  sup. 

V.    U.    1    Dick.    75.     See    Hampton    v.  {h)  lb.;  ThuTider  v.  Belcher,  3  East, 

Hodges,  8  Ves.  105 ;  Hippesley  v.  Spencer,  449  ;  Rogers  y.  Humphreys,  4  A.  &  E. 

5  Mad.  422  ;  Humphreys  v.  Harrison,  1  229  ;  Evans  v.  Elliott,  1  P.  &  D.  264 ; 

J.  &  W.  581  ;  Farrant  v.  Lovell,  sup.  Gibbs  v.  Cruikshank,  8  L.  E.  C.  P.  464  ; 

(c)  Leakey.  Beckett,  1  Y.  &  J.  339.  CadU  y.  Moody,  7  Jur.  N.  S.  1249,  Exc. 

(d)  See   Cholmondeley  y.    Clinton,    2  (»)  Birch  v.  JFright,  1  T.  E.  383. 
Mer.  359.  {^)  ^°^  v.  Davies,  7  Exc.  89. 

(c)  Doe  Y.  Maisey,  8  B.  &  C.  767 ;  3  {I)  lb. 

Man.  &  Ey.  109.  M  Gibbs  y.  Cruikshank,  sup. 

(/)  Keech  v.   Hall,   Doug.    22.     See  {n)  Doe  y.  Wagslaff,  7  Car.  &  P.  477. 

sup.  p.  684. 

z  z 
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(3.)  Emblements. 

Emblements  of       On  the  eviction  of  the  lessee  he  is  not  entitled  to  emblements ; 
the   point  was   started  in  Keech  v.   Hall  (o),   but   did   not  call 
for  a  decision,  the  Court  only  remarking  that  the  right  to  emble- 
ments would  be  no    bar  to  the  mortgagee's  recovering  in  eject- 
ment ;  it  would  only  give  the  lessee  a  right  of  ingress  and  egress 
to  take  the  crops.     It  may,  however,  be  considered  that  both  on 
legal  and  e(iuitable  principles  the  lessee  will  not  be  entitled  to 
emblements,  for  at  law  he  is  evicted  by  title  paramount,  and  the 
lalw  makes  a  distinction  as  to  the  right  to  emblements,  between 
tenants  who  have  particular  estates  that  are  uncertain,  defeasible 
by  the  act  of  the  parties  to  the  original  contract,  or  by  the  act  of 
God,  and  those  who  have  particular  estates  defeasible  by  a  right 
paramount,  for  in  the  latter  case  (p),  he  that  hath  the  right  para- 
mount .  shall  have  the  emblements,  for  although  quoad  actionem 
the  law  will  not  by  a  fiction  make  the  lessee  who  comes  in  by  title 
liable  to  punishment  as  a  trespasser,  yet  quoad  proprietdtem,  the 
regress  of  the  disseisee  revests  the  property  as  well  for  the  emble- 
ments as  for  the  freehold  itself,  and  equally  against  the  feoffee  or 
lessee  of  the  disseisor,  as  against  the  disseisor  himself.     For  the 
rule  and  reason  of  the  law  is,  that  after  the  regress  of  the  disseisee, 
the  law  adjudges  that  the  freehold  has  continued  in  him :  which 
rule  and  reason  extends  as  well  to  the  emblements  as  to  the  free- 
hold, and  although  the  act  of  the  disseisor  may  alter  a  man's 
action,  yet  his  act  cannot  take  away  his  action,  property,  or  right  (q). 
Nor  if  the  tenancy  determines  by  the  act  of  the  lessee,  'will  he  be 
entitled  to  emblements  (r),  and,  therefore,  it  was  decided  that  if  a 
lease  be  granted  subject  to  a  conditioii  of  re-entry  on  bankruptcy, 
insolvency,  or  by  the  lessee  incurring  a  debt  on  which  judgment 
shall  be  entered  up,  and  the  lessor  re-enter  for  condition  broken, 
the  latter  will  have  a  right  to  the  elmblements  (s). 

(o)  Doug.  22.  (r)  Buhoer  v.  5.  2  B.  &  Aid.  470. 

[p)  Co.  Litt.  55,  h.  (s)  Davis  v.  Hytm,  7  Bing.  154. 

(g)  Lifford's  Case,  11  Co.  51, 
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(4.)  Action  for  mesne  profits  t.  lessee. 

As  to  mesne  profits,  the  legal  remedy  is  by  an  action  of  trespass 
vi  et  armis,  and  in  this  respect,  a  distinction  is  taken  between  a 
disseisor  and  one  who  comes  in  under  him  by  title  (t),  for  if  a  man 
be  disseised,  and  the  disseisor,  during  the  disseisin,  cuts  down  the 
trees,  or  grass,  or  the  corn  growing  upon  the  land,  and  afterwards 
the  disseisee  re-enters,  the  disseisee  shall  have  an  action  of  trespass 
against  him  vi  et  armis  for  the  trees,  grass,  corn,  &c.,  for  after  the 
regress,  the  law,  as  to  the  disseisor  and  his  servants,  supposes  the 
freehold  always  continued  in  the  disseisee.  But  if  the  disseisor 
makes  a  feoffment  in  fee,  gift  in  tail,  lease  for  life  or  years,  and 
afterwards  the  disseisee  re-enters,  he  shall  not  have  trespass  vi  et 
armis  against  those  who  come  in  by  title,  for  this  fiction  of  the  law, 
that  the  freehold  continued  always  in  the  disseisee,  shall  not  have 
relation  to  make  him  who  comes  in  by  a  title  a  wrong  doer  vi  et 
armis,  because  in  fictione  juris  semper  cequitas  existit.  But  in  such 
case,  the  disseisee  shall  recover  all  the  mesne  profits  against  the 
disseisor.  Now  it  might  be  thought  that  the  lessee  who  came  in 
under  the  mortgagor  in  possession  was  within  the  rule,  and  con- 
sequently not  liable  to  an  action  for  mesne  profits ;  though  ac- 
cording to  Pope  v.  Biggs  (u),  the  lessee  was  liable  to  such  an 
action  on  ejectment  by  the  mortgagee  for  rents  due  at  the  time 
when  notice  of  the  mortgage  was  given  and  not  then  paid  over  to 
the  mortgagee ;  but  payments  by  the  tenant  to  his  landlord,  the 
mortgagor,  before  the  rent  is  due,  are  not  protected  (x). 

The  mortgagee  cannot  bring  an  action  of  trespass  for  mesne  Actual 

•profits  aeainst  the  tenant,  or  waive  the  tort  and  sue  in  use  and  ^'o°  "f 
J^  °  '  mortgagee 

occupation,  unless  he  has  been  in  actual  possession  of  the  land,  or  necessary, 
unless  the  tenant  is  estopped  from  denying  the  possession  by  a 
verdict,  or  has  suffered  judgment  by  default  in  ejectment  (y). 

(t)  Mfford's  Case,  sup.  {y)   Turner   v.   Cameron's   Coalhrook 

(m)  9  B.  &0.  245.  ,  Steam  Co.,    5  Exo.    932;  Litchfield   v, 

(x)  Z>e  Mcholls  v.  Satmders,  5  L.  E.  Seady,  ib.  939. 
C.  P.  593  ;  Cook  y.  Ouerra,  .7  -0).  132. 


Z  z  2 
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(5.)  The  remedy  of  the  lessee  against  the  mortgagor  on  eviction. 

The  mortgagor,  after  disturbance  by  the  mortgagee,  will  be  liable 
to  his  tenant  in  an  action  for  damages  on  his  covenant  for  quiet 
enjoyment  {z) ;  and  the  lessee's  right  to  sue  is  not  affected  by  the 
circumstance  of  his  having  obtained  from  the  mortgagee  compen- 
sation for  improvements  {a). 
Specific  per-  The  mortgagor  not  being  able  by  himself   to  make   a  valid 

lease,  it  follows  that,  in  order  to  enforce  specific  performance  of 
an  agreement  for  a  lease,  he  must  obtain  a  prior  reconvey- 
ance from  the  mortgagee,  or  procure  the  latter  to  concur  in  the 
lease  (6). 

In  Costigan  v.  Hastier  (6),  it  seems  to  have  been  considered  that 
the  tenant  could  not  under  an  agreement  for  a  lease,  compel  the 
mortgagor  to  redeem  for  the  purpose  of  granting  a  valid  lease,  on 
the  principle  that  specific  performance  will  not  be  decreed  where  it 
is  unreasonable  to  do  so  (c). 


formance. 


(6.)  Leases  by  mortgagor  before  the  mortgage. 

By  the  mortgage  conveyance  the  reversion  passes  to  the  mort- 
gagee, and  with  it  the  right  to  future  rents  and  other  rights  inci- 
dent to  the  reversion;  but  arrears  of  rent  do  not  pass  without 
express  words  (d). 

The  tenant  may,  however,  continue  to  pay  the  rent  to  the  mort- 
gagor so  long  as  he  is  allowed  by  the  mortgagee  to  receive  it  ; 
for  though  the  conveyance  is  effectual  as  to  the  mortgagee's  rights 
against  the  tenant  without  any  attornment  (/)  by  the  latter;  the 
tenant  is  not  prejudiced  by  payment  of  the  rent  to  the  mortgagor, 
or  by  breach  of  any  condition  for  non-payment  of  rent,  before 
notice  of  the  mortgage  (g). 

But  if  the  tenant  pay  the  rent  to  the  mortgagor  after  notice  to 
pay  the  mortgagee,  and  is  afterwards  compelled  to  pay  the  latter, 

(is)  Costigan  v.  Hostler,  2  Sell.  &  Lef.  (c)  Watson  v.  Marston,  i  Be  G.  M.  & 

160 ;   Howe  v.    Himi,   31    Beav.    420 ;  G.  230,  9. 
8  Jut.  K.  S.  834.  {d}  Salmon  v.  Dean,  3  Mac.  &  G.  344  ; 

(a)  Carpenter  v.  Parker,  3  C.  B.  N.  S.  15  Jur.  641. 
206.   .  (/)  4  Ann.  o.  16,  s.  9. 

(6)  Costigan  v.  Hostler,  tup.  {g)  lb.  a.  10. 
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the  payment  being  voluntary  cannot  be  recovered  from  the  mort- 
gagor Qi). 

But  where  the  demise  is  either  prior  to  the  mortgage,  or  is  made  Notice  by 
under  a  power  in  the  mortgage  deed,  and  therefore  contempo-  Z^t^^^ 
raneous  with  it  in  point  of  effect  (i),  the  notice  of  the  mortgagee  to 
the  tenant  in  possession  operates  as  an  attornment  at  common  law, 
having  relation  back  to  the  time  of  the  grant,  and  it  follows  that  aU 
the  rents  due  from  the  tenant  at  the  time  of  the  notice,  and  not 
actually  paid  over  to  the  mortgagor  (k),  and  all  subsequent  rent, 
belong  of  right  to  the  mortgagee,  who  may  distrain  or  sue  for 
them  (l),  or  if  the  tenant  holds  from  year  to  year,  or  under  an 
agreement,  may  recover  them  in  an  action  for  use  and  occupa- 
tion (m) ;  and  that  too  though  the  mortgagor  has,  after  the  mort- 
gage, altered  the  property  and  raised  the   rent  (n).     A  receiver  Notice  under 
appointed  in  the  mortgage  deed  by  the  mortgagor,  with  the  consent  *  '^^°'  ^' "'  ^^' 
of  the  mortgagee,  (both  parties  having  executed  the  deed),  with 
power  to  receive  the  rents  and  eject  tenants,  is  an  agent  of  the 
mortgagee  duly  OMthorised  to  give  notice  under  4  Geo.  2,  c.  28, 
s.  1,  though  such  mortgagor  have  only  the  equitable  estate,  and 
the  trustees  in  whom  the  legal  estate  is  vested  are  parties  to  the 
mortgage  deed  (0).     And  even  a  receiver  appointed  by  the  Court 
of  Chancery  has  been  held  to  be  within  the  Act  (p). 


(7.)  Leases  by  mortgagor  after  the  mortgage. 

As  a  tenant  cannot  dispute  his  landlord's  title,  the  lease  by  the 
mortgagor  after  the  mortgage  will  be  good  until  the  mortgagee 
interferes,  until  which  time  the  mortgagor  may  receive  the  rent 
to  his  own  use,  and  may  distrain  for  it  (q),  even  after  the  mort- 
gagee has  given  notice  to  the  tenant  to  pay,  but  before  he  has  paid  ; 
and  the  tenant  before  the  Jud.  Act  would  have  had  no  defence  (r) ; 
but  semble,  it  would  be  otherwise  now ;  the  tenant,  however,  after 
such  notice,  is  quite  justified  in  giving  up  the  premises  to  the 


{h)  Siggs  v.  Scott,  7  C.  B.  63.  247. 

(i)  Sogers  v.  Svmphreys,  4  A.  &  E.  299.  (re)  Burrows  v.  4radin,  12  L.  J.  Q.  B. 

(Jc)  See  4  Ann.  0.  16,  ss.  9,  10.  333. 

(I)  Moss  V.  QalUmore,  1  Doug.  279  ;  (0)  Poole  v.  Warren,  8  A.  &  E.  582. 

Rogers  v.  Humphreys,  sup.  (^p)  Wilkinson  v.  Colley,  5  Burr.  2694. 

(m)  Birch  v.    Wright,   1  T.  R.   378  ;  (q)  Trent  v.  Hunt,  9  Exc.  14. 

llawson  V.  Eicke,  7  A.  &  E.  451  ;  2  N.  &  (r)  Per  Williams,  J.   in  OarpenUr  v. 

P.  443  ;  Exp.  Sankey,  1  Mont.  &  McA.  Parker,  sup. 
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mortgagee  (s).  In  Wilton  v.  Dunn  (t),  it  was  held  that  it  was 
not  sufficient  for  the  tenant  to  show  a  notice  and  claim  by  the  mort- 
gagee, he  must  prove  payment ;  but  payment  of  rent  by  a  tenant  to 
the  mortgagee  after  notice  and  on  compulsion  is  valid  (w). 

After  the  lessee'  has  been  compelled  to  pay  the  mortgagee,  he 
still,  in  defending  himself  against  the  mortgagor,  must  admit  the 
latter's  title,  and  shew  that  it  has  determined  (x) ;  or  if  the  payment 
were  with  the  mortgagor's  consent,  the  plea  might  have  been  rien 
in  arriere  (jf) ;  but  such  payment  of  rents  due  at  the  time  of  the 
notice  miist,  in  an  action  by  the  mortgagor,  have  been  and  still 
must  be  specially  pleaded  (z) .  So  if  the  rent  has  become  due, 
and  is  not  paid  to  mortgagee  or  mortgagor,  any  binding  agreement 
between  them  for  payment  of  rent  to  the  former  must  have  been 
and  must  be  still  specially  pleaded  by  the  tenant  (a). 

But  though  the  tenant  will  thus  be  allowed  all  payments  to  the 
mortgagee  made  under  compulsion,  or  with  the  assent  of  the  mort- 
gagor, he  could  not,  in  an  action  brought  against  him  by  the  latter, 
plead  what  amounted  to  nil  habuit  in  tenementis  (b),  though  he 
might  shew  that  the  mortgagor's  interest  had  determined  by  evic- 
tion by  the  mortgagee  (c). 

And  it  was  held  in  the  case  last  referred  to,  that  as  against 
the  assign  of  the  mortgagor,  the  tenant  may  shew  that  the  assign 
could  not  have  a  derivative  title  from  the  mortgagor,  and  that  he 
would  not  be  concluded  from  so  doing  by  payment  of  rent  to  the 
assign  under  a  mistake  of  facts  (d).  On  the  question,  however,  of 
estoppel  as  against  the  assign,  vide  infra  (e). 

If  the  tenant  should  refuse  to  pay  the  rents  due  at  the  time  of  the 
notice  (/),  such  notice  by^  the  mortgagee  is  not  of  itself  sufficient'  to 

(s)  Carpenter  v.  Parker,  3  C.  B.  N.  S.  (y)  Dyer  v.  Bowley,   2   Bing.  94  ;  9 

206.  J.  B.  Mo.  196  ;  Wheeler  v.  Bransoomie,  5 

{t)  17  Q.  B.  294 ;  15  Jur.  1104.     See      Q.  B.  375,  7. 

(a)  Waddilove  v.  Bamet,  2  Bing.  N.  0. 
538. 

{a)   Wheeler  v.  Brwnscomhe,  sup. 

(b)  Alchome  v.  Oomrne,  sup.  And  see 
Johnson  v.  Jofma,  sup. 

(c)  Doe  V.  Barton,  11  A.  &  E.  307. 

((«)  Ih. 

(e)  p.  715. 

(/)  In  the  Law  Magazine  for  Novem- 
ber, 1836,  an  able  article  will  be  found 
on  the  respective  rights  of  mortgagee  and 
mortgagor  for  recovery  of  rents.   ' 


cannot  recover 
quh  rents. 


v.  Maehm,   4  H.  &  N.  716 
5.  Jur.  N.  S.   576,    Exc.  ;    Salnum   v. 
Deem,  14  Jur.  235,   V.   C.  of  England 
reversed    3   Mac.   &   G.    344 ;    15  Jur. 
641. 

(m)  Johnson  v.  Jones,  1  P.  &  D.  651 
9  A.  &  E.  809  ;  7  Jur.  Pt.  2,  145.  Se 
Brown  v.  Storey,  1  Man.  &  G.  117 
MickTiwm  v.  Machin,  sup. 

(x)  Alchome  v.  Gomme,  2  Bing.  54 
Doe  V.  Edviards,  5  B.  &  Ad.  1065  ;  3  N, 
&  M.  193  ;  Taylor  v.  Z'amira,  6  Taunt, 
524  ;  Johnson  v.  Jones,  sup. 
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make  the  lessee  his  tenant,  so  as  to  enable  him  to  distrain  or  sue 
for  the  rent  afterwards  accruing  due  under  the  lease  (g). 

Nor  is  the  tenancy  under  the  mortgagor  affected  by  an  authority 
from  the  mortgagor  to  the  mortgagee  to  receive  the  rents,  though 
perhaps  such  a  power  may  be  irrevocable  and  justify  all  payments 
made  under  it  while  the  mortgage  debt  continues  (h). 

If  the  mortgagee  evicts  the  lessee,  yet  the  lease,  being  a  valid  Redemption 
demise  of  the  equity  of  redemption,  will  entitle  the  lessee  to  redeem    ^  ^^°^' 
the  mortgage  (i),  and  will  at  all  events  be  binding  on  the  mortgagor, 
and  all  persons  claiming  under  him. 

The  mortgagee  may  elect  not  to  eject  the  lessee,  and  may  confirm  The  mortgagee 

may  confirm 

the  tenancy  or  rather  establish  a  new  tenancy  upon  the  same  the  tenancy, 
terms  (k) ;  and  any  act  of  the  mortgagee  demonstrating  an  approba- 
tion of  the  lease,  such  as  the  receipt  of  or  distress  for  rent,  or  notice 
to  quit  (l),  or  the  like,  will  be  evidence  of  a  tenancy,  and  a  demand 
by  the  mortgagee  or  his  agent,  and  payment  by  the  tenant  of 
interest  of  the  mortgage  instead  of  rent  will  suffice  (m). 

If  the  mortgagee  encourages  the  lessee  to  lay  out  money  on  the 
premises,  he  will  not  afterwards  be  permitted  to  disavow  the 
tenancy  (n) ;  but  mere  inspection  by  the  mortgagee  of  the  improve- 
ments will  not  amount  to  acceptance  of  the  lessee  as  his  tenant  (0). 
The  mortgagee  does  nqt,  by  making  the  lessee  his  tenant,  set  up  a 
lease  for  the  term,  but  only  creates  a  tenancy  from  year  to  year  (p). 
The  mortgagee  cannot  distrain  on  a  tenant  of  the  mortgagor  under 
a  lease  made  after  the  mortgage,  unless  the  tenant  has  attorned  (q) ; 
and  notice  by^the  mortgagee  to  the  tenant  of  the  mortgagor  under 
such  a  lease,  does  not  of  itself  constitute  the  relation  of  tenant  to 
the  mortgagee,  or  entitle  the  latter  to  distrain  for  the  subsequent 
rent  (r).  A  subsequent  payment  of  rent  will  not  act  by  way  of 
relation  to  establish  a  distress  for  previous  rent  (s) ;  there  must  be 
an  attornment  or  other  evidence  of  consent  by  the  tenant  (i). 

A  new  tenancy  may  however  be  created  between  the  mortgagee  When  tenancy 

cieated 

(g)  Evans  v.  Elliott,  9  A.  &  E.  342.  (0)  Doe  v.  Eugkes,  11  Jur.  698,  Exc. 

(A)  Wheeler  v.  Branscomiie,  sup.  {p)  Doe  v.  Bucknell,  8  C.  &  P.  566  ; 

(i)  See  inf.  p.  1078.  Partington  v.  Woodcock,  5  N.  &  M.  672. 

(k)  Eeech  v.  Hall,  Doug.  22.  (q)  Evans  v.  Elliott,  sup. ;   Sogers  v. 

(I)  Smith  V.  Eggington,  9  L.  R.  C.  P.  Sumphreys,  4  A.  &  E.  299. 
145.  (r)    Partington   v.     Woodcock,    sup.  ; 

(m)  Doe  V.  Cadwallader,  2  B.  &  Ad.  Sogers  v.   Humphreys,   sup. ;  Evans  v. 

473  ;  Doe  v.  Hales,  7  Bing.  322  ;  5  Mo.  Elliott,  sup. 
&  P.  132.  (s)  li- 

(n)  Doug.  22  ;  Evans  v.  Elliott,  1  P.  (0  Ih.;   Wheeler  v.  Bramcomie,  sup.; 

&  D.  256.  Doe  v.  Thompson,  9  Q.  B.  1037. 
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gagee  and 
tenant. 


between  mort-  and  tenant  by  payment  and  acceptance  of  rent,  as  rent  (u),  or  even 
by  the  acquiescence  of  the  tenant  in  the  notice  to  pay  the  rent  to 
the  mortgagee  (v),  which  will,  it  seems,  be  a  tenancy  from  year  to 
year  upon  the  terms  of  the  lease  (x),  although  mere  notice  by  the 
mortgagee  to  the  tenant  to  pay  the  rents  to  him,  without  attorn- 
ment or  assent  on  the  part  of  the  tenant,  is  insufficient  to  create  a 
new  tenancy  (2/).  But  it  would  seem  that  a  notice  by  the  mort- 
gagee to  pay  all  future  rents  to  him  may  be  treated  by  the  tenant, 
as  against  the  mortgagor,  as  an  eviction  by  title  paramount,  and  it 
was  accordingly  held  in  Waddilove  v.  Ba/rnett  (z),  that  under  an 
issue  of  non-assumpsit  the  defendant  (the  tenant)  could,  as  to  the 
rents  due  after  the  notice,  give  such  notice  in  evidence,  though  as 
to  the  rents  due  prior  to  such  notice,  the  notice  must  have  been 
specially  pleaded  (a). 

It  seems  to  be  open  to  the  tenant  to  treat  the  payments  made  to 
the  mortgagee,  in  consequence  of  the  notice,  as  payments  made  on 
the  mortgagor's  account,  and  to  plead  the  same  accordingly,  without 
denying  the  mortgagor's,  title  as  landlord  (6). 

If  the  mortgagee  recognise  the  lessee  as  his  own  tenant,  or  as 
being  in  lawful  possession  of  the  premises  at  a  given  time,  it  is  not 
competent  for  him  to  say  afterwards  that  he  was  at  that  time  a 
trespasser  (c). 

And  in  Evans  v.  Elliott,  Lord  Denman  said  that  he  was  by  no 
means  prepared  to  admit  that  a  jury  would  not  he  warranted  in 
inferring  a  recognition  of  the  tenant's  right  to  hold  from  the  circum- 
stance of  the  mortgagee's  knowingly  permitting  the  mortgagor  to 
continue  the  apparent  owner  of  the  premises  as  before  the  mort- 
gage, and  to  lease  them  out  exactly  as  if  his  property  in  them  con- 
tinued (li). 

In  Po^pe  V.  Biggs  (e),  the  Court  of  King's  Bench  decided  that  the 
tenant  in  possession  under  a  demise  subsequent  to  the  mortgage, 


(u)  See  Rogers  v.  HvmpTvreys,  4  A.  & 
E.  313,  per  Lord  Denman,  C.  J. 

(v)  Brown  v.  Storey,  1  Man.  &  G.  117. 

(jc)  Doe  V.  Boulter,  6  A.  &  E.  675  ; 
Brown  v.  Stony,  svp. 

{y)  Evams  v.  Elliott,  9  A.  &  E.  342. 
And  see  6  A.  &  E.  695. 

(s)  2  Bing.  If.  S.  538. 

(a)  And  see  Doe  v.  Barton,  11  A.  &  E. 
815,  and  the  judgment  in  Gouldsworthv. 
Knights,  11  M.  &  "W.  337  ;  12  L.  J.  Exc. 
282,  and  Mwygr  an4  fiurgesses  0/  Poole 


V.  WhUt,  15  *.  571. 

(5)  Johnson  v.  Jotws,  9  A.  &  E.  809  ; 
though  in  this  case  the  rent  was  due  be- 
fore the  notice. 

(c)  Birch  v.  Wright,  1  T.  R.  383  ; 
Doe  V.  Rales,  7  Bing.  322.  And  see 
Doe  V.  Olley,  12  A.  &  E.  481  ;  Doe  v. 
Goodier,  16  L.  J.  Q.  B.  435,  N.  S. 

(d)  9  A.  &  E.  355,  quaere,  however, 
(c)  9  B.  &  C.  245.   And  see  Johnsons. 

Jcmes,  sup. 


Digitized  by  Microsoft® 


Sect,  7.       LEASES  BY  MOETGAGOE  AFTER  THE  MOETGAGE.  7I3 

■was  justified  in  paying  the  rent  to  the  mortgagee,  due  at  the  time 
of  the  notice  and  demand  made,  on  the  ground  that  as  the  mortgagee 
might  have  evicted  the  tenant,  and  ohtained  the  rents  due  in  an 
action  for  mesne  profits,  the  mortgagee  must  be  entitled  to  receive 
them,  without  bringing  an  ejectment. 

Where  a  mortgagee  gives  notice  to  tenants,  but  does  not  take  pos- 
session, any  loss  arising  to  the  mortgagor  therefrom,  will  fall  on 
the  mortgagee  (/) ;  but  if  the  mortgagee  after  he  has  taken  posses- 
sion refuses  to  apply  for  rent,  the  mortgagor  has  no  remedy  in 
equity,  his  only  remedy  is  against  the  mortgagee  on  taking  the 
accounts  {g). 


(8.)  Anomalous  position  of  mortgagor  before  the  Jud.  Act. 
Before  the  Jud.  Act  (h)  many  anomalies  existed  in  respect  of 
mortgage  premises  in  lease. 

1.  If  a  lessor  after  granting  a  lease  conveyed  away  his  estate  by 
way  of  mortgage,  it  was  a  good  defence  for  the  tenant  in  an  action 
of  ejectment  against  him  by  his  lessor  to  shew  the  fact  of  such  con- 
veyance, because,  although  a  tenant  could  not  deny  his  landlord's 
title,  he  might  have  shewn  that  it  had  determined  since  the  granting 
of  the  lease  (i). 

2.  Thus  after  a  legal  mortgage,  an  action  of  ejectment  must  have 
been  brought  by  the  mortgagor  in  the  name  of  the  mortgagee  (/c), 
and  so  it  would  appear,  must  an  action  for  rent  or  for  breach  of 
covenant  (I). 

3.  The  mortgagor  however  in  such  case,  if  in  possession,  had  an 
implied  authority  from  the  mortgagee  upon  indemnity  to  distrain, 
and  though  he  had  given  notice  of  distress  in  his  own  name,  he 
might  have  justified  in  the  name  of  the  mortgagee  (m) ;  but  it 
is  said  that  this  authority  was  implied  only  until  the  mortgagee 
interfered  by  giving  notice  {n),  and  must  have  been  limited  to  a 
distress  on  a  lawful  occasion  (0). 

(/)  ffeaUs  V.    McMwnay,    23  Beav.  (J)  2  Dav.  Conv.  650,  ed..  3. 

401.  (m)  Trent  v.  Hunt,  9  Exc.  14  ;  Siiell 

(g)  Salmmv.  Dean,  14  Jur.235,V.C.E.;  v.  Finch,  13  C.  B.  N.  S.  657,  8  ;  Delaney 

reversed  on  otlier  points,  3  Mac.  &  G.  v.  Fox,  2  C.  B.  N.  S.  774  ;  1  Smith's  L. 

344  ;  15  Jur.  641.  C.  553,  ed,  5  ;  The  Dean  of  Christchurch 

(h)  36  &  37  Yict.  c.  66.  v.  Duke  of  Buckingham,  17  C.  B.  N.  S. 

(i)  Marriott  v.  Edwards,  5  B.  &  Ad.  413. 

1065.  (n)  Delaney  v.  Fox,  sup. 

(k)  lb,  (0)  Snell  v.  Miuh,  sup. 

Digitized  by  Microsoft® 


714  DISABILITIES,  &o.,  AS  TO  MOETGAGOE'S  ESTATE.         Chap.  61. 

4.  The  like  authority  to  distrain  was  implied  in  fayour  of  the 
mortgagor  who  had  paid  off  the  mortgage  on  an  undertaking  for 
a  transfer  of  the  security  (_p).  Questions  also  might  have  arisen  in 
respect  of  the  liahility  of  the  mortgagee  on  such  a  distress  (q). 

5.  Other  difficulties  might  have  arisen  from  the  fact  of  the  legal 
estate  being  in  the  mortgagee,  and  from  his  disinclination  to  sue, 
as  in  cases  of  breaches  of  covenant  under  such  a  tenancy. 

6.  It  depended  often  on  the  fact  of  the  tenancy  having  be^n 
created  before  or  after  the  mortgage;  or  of  the  tenant  having' attorned 
to  the  mortgagee,  whether  the  action  for  use  and  occupation  against 
the  tenant  was  to  be  brought  by  the  mortgagee  or  mortgagor  (r). 

7.  Again  a  mortgagee  whose  mortgage  was  prior  to  the  tenancy, 
might  have  ejected  the  tenant  without  notice  (s)  and  retained  the 
emblements,  and  might  have  had  an'  action  for  mesne  profits  not 
actually  paid  over  to  the  mortgagor  (t). 

8.  Where  notice  had  been  given  by  the  mortgagee  to  the  tenant 
of  the  mortgagor,  the  law  was  and  still  remains  in  an  unsatisfactory 
state.  Such  notice  by  a  mortgagee  to  a  tenant  of  the  mortgagor, 
subsequent  to  the  mortgage,  without  more,  will  be  no  defence  to  an 
action  by  the  mortgagor  (u).  Indeed  the  tenant,  in  such  a  case, 
may  still  be  liable  to  pay  rent  to  the  mortgagor,  and  mesne  profits 
to  the  mortgagee  (x).  It  is  true  that  if  any  loss  arises  to  the  mort- 
gagor, where  the  mortgagee  gives  notice  to  tenants  and  refuses  to 
proceed,  the  loss  will  fall  upon  the  mortgagee  (t/). 


(9.)  Powers  of  mortgagor  under  the  Jud.  Act. 

Some  of  the  difficulties  of  the  mortgagor  whilst  he  was  allowed  to 

remain  in  possession  by  the  mortgagee,  have  been  removed  by  sect. 

25,  subs.  5  of  the  Jud.  Act  {£) ;  by  which  it  is  thus  enacted  : 

Suits  for  pos-         "  -^  mortgagor  entitled  for  the  time  being  to  the  possession  or 

by  mortgagers.   ^^''^^P*  °^  *^^  '^^^^^  ^'^^  profits  of  any  land,  as  to  which  no  notice  of 

(p)  Snell  v.  Mneh,  13  C.  B.  N".  S.657.  700,  note  e,  ed.  10 ;  Gibbs  v.  Cruikshanh 

(?)  1  Sm.  L.  C.  642,  ed.  7.  mp. 

(r)  "Woodf.  L.  &  T.  698-9,  ed.  10.  And  (m)  Hickman  v.  Machm,   4  H.  &  N. 

see  notes  to  Keech  v.  Eall,  1  Sm.  L.  C.  716;  5  Jur.  N.  S.  576. 

ed.  6,  p.  523.  (a,)  Wilton  v.  Dvmn,  17  Q.  B.  294  ;  15 

(s)  "Woodf.  L.  &  T.  p.  700,  note  c,  ed.  Jur.  1104  ;  unless  sub.  sect.  11  applies. 

10  ;  Cfibbs  r.  Cruikshank,  8  L.  R.  C.  P.  (y)  Sup.  713  (/). 

454.  (2)  36  &  37  Vict.  c.  66. 

(«)  Sup.  p.   333  ;  Woodf.  L.  &  T.  p. 
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his  intention  to  take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by  the  mortgagee,  may 
sue  for  such  possession,  or  for  the  recovery  of  such  rents  or  profits, 
or  to  prevent  or  recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto,  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made  by  him  jointly 
with  any  other  person." 

Under'  the  act,  until  notice  is  given  by  the  mortgagee,  no 
action  can  be  brought  by  him  on  the  matters  referred  to  in  this 
sub-section ;  otherwise  the  same  causes  of  action  would  vest  in  both 
the  mortgagor  and  mortgagee  at  the  same  time. 

A  mortgagor  may  bring  an  action  of  injunction  in  his  own  name 
to  prevent  a  breach  of  covenant  by  a  tenant  (a) ;  and  semble,  such  an 
action  falls  within  the  Jud.  Act  (fc). 


(10.)  Estoppel 

The  mortgagor  cannot  dispute  his  mortgagee's  title  against  his 
own  solemn  act  (c),  and  it  makes  no  diiFerence  though  the  mort- 
gagor be  a  trustee  acting  in  a  public  capacity  and  not  for  his  own 
benefit  (d) ;  nor  could  he,  during  the  existence  of  fines  and  re- 
coveries, have  barred  the  mortgagee's  title  by  such  mode  of  as- 
surance (e).  Nor  can  a  purchaser  of  the  equity  of  redemption  from 
the  mortgagor  (/),  or  a  party  who,  though  a  lessee,  in  fact  defends 
the  action  for  the  benefit  of  the  mortgagor  (g),  set  up  a  legal  title 
in  a  third  person  paramount  to  that  of  the  mortgagor  (ft),  or  set  up 
a  prior  legal  mortgage  from  the  mortgagor  to  a  third  person  (i),  ia 
order  to  defend  his  own  possession.  But  the  rule  does  not  apply 
when  a  subsequent  purchaser  or  mortgagee  for  valuable  considera- 
tion, without  notice  of  the  prior  mortgage,  obtains  a  valid  legal 
conveyance  from  the  mortgagor  (who  has  in  the  meantime  become 
clothed  with  the  legal  estate),  or  gets  in  an  outstanding  legal 

(a)  Fairclough  v.  Marshall,  i  Exo.  D.  (e)  1  Vent.    82  ;  1  Lev.   272  ;  Hard. 

37.  402  ;  Fermor's  Case,  3  Co.  77  ;  Sid.  460; 

(J)  lb.  Carth.  101 ;  2  Ves.  S.  482  ;  Sail  v.  Doe, 

(c)  GoodMle  v.   Bailey,   Cowp.   601  ;  5  B.  &  Aid.  687. 

Boe.  V.  Vickers,  4  A.  &  E.  782 ;  Doe  v.  (/)  Doe  v.  Stme,  3  C.  B.  176  ;  15  L. 

GlifUm,  ib.  813.  J.  C.  P.  234. 

(d)  Doe  V.  Some,  12  L.  J.  N.  S.  Q.  B.  (g)  Doe  v.  Clifton,  sup. 
72  ;  notwithstanding  Fairtitle  v.  Qilbert,  (h)  Doe  v.  Stone,  sup. 
2  T.  E.  171.  _  (i)  Doe  v.  Clifton,  sup. 
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Estoppel.  estate  (k) ;  thougli  it  would  seem,  that  such  party  might  be  bound 

by  estoppel,  if  there  was  a  positive  recital  of  the  legal  seisin  of  the 
mortgagor  contained  in  the  mortgage  deed  (Z);  but  not  if  the  recital 
was  that  he  was  legally  or  equitably  seised  (m).  There  is  an 
estoppel  from  the  word  '  demise '  (n),  but  none  from  the  word 
■■  grant '  (o).  The  whole  deed  must  be  looked  at  in  order  to  decide 
whether  there  is  an  estoppel  (p). 

Of  course  a  lessee  claiming  under  the  mortgagor  subsequently  to 
the  mortgage  may,  in  answer  to  an  action  of  ejectment  by  the  mort- 
gagee, shew  eviction  by  title  paramount ;  or  if  the  lease  be  prior  in 
date  to  the  mortgage,  it  would  seem  that  he  may  either  make  the- 
same  defence  of  cTiction  by  title  paramount,  or  without  shewing 
any  eviction,  plead  that  by  reason  of  the  paramount  title  the  mort- 
gagor could  not  transmit  any  legal  title  to  the  mortgagee  (g) ;  and 
notice  given  by  the  person  having  such  paramount  title,  to  the 
tenant,  to  pay  the  rent  to  him,  is,  it  seems,  evidence  to  go  to  a 
jury  of  the  fact  of  eviction  (r).  And  if  prior  to  3  &  4  Wm.  4, 
c.  74,  which  abolished  fines  and  recoveries,  the  mortgagor,  being 
tenant  in  tail,  had  mortgaged  his  estate,  and  afterwards  levied  a 
fine,  or  suffered  a  recovery  to  other  uses,  it  would,  nevertheless, 
have  let  in  the  mortgage  (s) ;  and  since  the  passing  of  that  statute, 
the  mortgage  of  tenant  in  tail  will  be  also  let  iu  by  his  deed  duly 
inroUed  in  pursuance  of  the  statute,  except  as  against  a  bond  fide 
purchaser  without  express  notice  (t). 

•  A  tenant  is  not  estopped  from  disputing  the  title  of  an  un- 
admitted mortgagee  of  copyholds,  because  estoppel  will  not  operate 
upon  an  equitable  estate  (w). 

(Jc)  Might  V.  Buekmll,  2  B.  &  Ad.  278;  1  Jur.  N.  S.  1133. 

GoodtitU  V.  Morgan,  1  T.  R.  755.  (j)  Doe  v.  Barton,   11  A.  &  E.  307. 

[l)  Right  T.  BiKknell,  stq). ;  Bensley  v.  This  latter  ground  although  taken  in  the 

Burdon,  2  S.  &  S.  519 ;  affirmed  8  L.  J.  judgment  alone,  as  theground  of  defence, 

Ch.    0.  S.  85  ;   hut   overruled   General  for  the  particular  defendant  (Barton)  is 

Fimmee,  dsc.  Co.  v.  Liberator,  die.  Soc.,  questionable,  since  the  case  of  Goulds- 

10  Ch.  D.  22,  M.  E.;  Lloyd  v.  L.  4  Dr.  worth  v.  KnigM,  11  M.  &  W.  337 ;  12 

&  W,  354.  L.  J.  Exc.  282. 

(ot)  BigM  V.  Buchnell,  sup. ;  Heath  v.  (r)  Doe  v.  Ba/rton,  sup. 

Crealock,  10  Ch.  22,  28  ;  Hungerford  v.  (s)  See  swp.  p.  828. 

Beeher,  5  Ir.  Ch.  417,  426.  (<)  See  3  &  4"Wm.  4,  c.  74,  s.  38.  And 

(w)  Sturgeon  v.  Wi/ngfieTd,  15  M.  &  W.  see  swp.  p.  337. 

224.  (u)  Rayson  v.  Adeoek,  9  Jur.  N.  S. 

(o)  Heath  v.  Crealock,  sup.  800  ;  Doe  v.  Webber,  3  Bing.  N.  C.  922, 

Ip)  Crofts  V.  Middletm,  2  K.  &  J.  194;  5  So.  189. 
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(11.)  Joint  leases  by  mortgagee  a/nd  mortgagor. 

If  a  mortgagor  parts  ■with  his  whole  interest  in  the  land,  and 
(having  consequently  an  equity  of  redemption  only)  joins  with  his 
mortgagee  in  a  lease  of  the  premises,  and  the  lessee  enters  into 
covenants  with  the  mortgagor  and  his  assigns,  these  covenants, 
being  collateral  to  the  land,  will  neither  descend  at  common  law  to 
the  heir  of  the  mortgagor,  nor  pass  to  an  assignee  of  the  mortgagee 
under  32  Hen.  8,  c.  34,  but  will  be  covenants  in  gross,  on  which 
actions  must  be  brought  in  the  name  of  the  mortgagor  or  his  per- 
sonal representatives  (x). 

The  first  point  upon  which  Webb  v.  Russell  (x)  was  decided,  was 
that  an  alteration  of  the  reversion  had  taken  place,  for  the  mort- 
gagor, being  possessed  of  a  term  of  ninety-nine  years  when  he 
made  the  lease  of  eleven  years,  afterwards  purchased  the  reversion 
in  fee  and  merged  the  term  of  ninety-nine  years,  so  that  the  assignee 
of  the  reversion  was  not  seised  of  the  same  estate,  in  respect  of 
which  the  covenants  had  been  made. 

For  the  same  reason  that  the  covenants  are  in  gross,  the  mort- 
gagor, though  the  reversion  is  extinguished,  may  sue  the  lessee  (y). 

On  a  demise  by  the  mortgagee  with  the  concurrence  of  the  Joint 
mortgagor,  a  covenant  entered  into  by  the  tenant  with  them  both 
severally,  to  pay  rent  to  the  mortgagee  until  payment  of  the  mort- 
gage, and  then  to  the  mortgagor,  is  a  covenant  running  with  the 
land  until  the  mortgage  is  discharged,  and  then  becomes  a  covenant 
in  gross ;  and  during  the  continuance  of  the  mortgage,  it  was  held 
that  the  action  was  properly  brought  by  the  mortgagee  alone,  and 
that  the  payment  of  the  mortgage  money  was  a  condition  subse- 
quent operating  in  defeasance  of  the  covenant  with  the  mortgagee, 
and  must  be  pleaded  (z) ;  but  in  other  cases  (a)  it  was  held  that 
the  action  should  be  brought  in  the  joint  names. 

A  right  of  re-entry,  however,  being  reserved  to  them  or  either  of 
them  in  such  joint  lease,  enures  to  the  benefit  of  the  person  with 
the  legal  estate  for  the  time  being,  to  the  mortgagee  while  his 

(k)   Webb  V.  nvsseU,  3  T.  E.  393.  147  ;  17  L.  J.  Q.  B.  343. 

{y)    Stokes     v.     Mussell,     ib.     678  ;  (a)  Wakefield  v.  Brown,  9  Q.  B.  209  ; 

Thwaites    v.    MeDonough,    2    Ir.    Eq.  Magnay  v.  Mwards,  13  C.  B.  479  ;  17 

97.  Jur.  839,  C.  P. 

(z)  WTiitaker  v.   Sarrold,  11   Q.  B. 
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interest  lasts,  and  to  the  mortgagor  when  his  interest  commences, 
but  they  cannot  sue  on  a  joint  demise  (&). 

A  joint  lease  by  mortgagee  and  mortgagor  operates  as  a  lease  by 

the  mortgagee,  and  an  equitable  confirmation  by  the  mortgagor, 

who  is  in  law  a  stranger  to  the  estate ;  so  a  covenant  by  the  mortgagor 

cannot  be  implied  as  incident  to  the  demise,  and  he  cannot  be  sued 

.    jointly  with  the  mortgagee  (c). 

Where  a  mortgagee  of  leaseholds  joins  with  the  mortgagor  in 
leasing  part  of  the  premises,  although  for  the  residue  of  the  term, 
and  the  rent  and  power  of  re-entry  is  reserved  to  the  mortgagor, 
but  it  is  provided  that  the  rights  of  the  mortgagee  on  the  entirety 
of  the  estate  are  to  remain  unaffected,  the  mortgagee  will  in  equity 
be  entitled  to  the  rent,  but  he  will  not  be  allowed  to  defeat  the 
lease  by  his  power  of  sale  {d). 

In  an  action  of  trespass  against  assignees  in  bankruptcy  of  the 
mortgagor,  a  replication  that  the  bankrupt  before  his  bankruptcy 
made  an  underlease  by  way  of  mortgage,  and  that  before  the  bank- 
ruptcy it  was  agreed  "between  mortgagor,  mortgagee,  and  the 
plaintiff,  that  the  latter  should  have  an  underlease  from  the  two 
former,  under  which  the  plaintiff  entered,  &c.,  is  not  objectionable 
on  the  ground  of  duplicity  in  pleading  (e). 

Where  a  mortgagee  for  a  term  -of  years  bequeathed  the  mortgage 
debt  to  A.  B.  and  appointed  him  one  of  his  executors,  and  the  co- 
executor  assented  to  the  bequest,  it  was  held  that  A.  B.  could  not 
maintain  an  action  in  his  own  name  as  assignee,  because  the 
covenant  with  the  mortgagee  was  collateral  and  because  it  was 
broken  in  his  lifetime  (/). 
Lease  by  And  in  like  manner,  where  a  lease  was  made  by  the  mortgagor  to 

which  the  mortgagee  was  not  a  party,  but  in  which  the  mortgage 
was  recited,  and  the  mortgagor,  after  assignment,  brought  an  action 
on  the  covenant  for  rent,  it  was  held  that  the  covenants  were  in 
gross,  and  that  it  might  be  well  averred  in  the  declaration  that  the 
plaintiff  had  no  reversion  at  the  time  of  the  demise,  and  that  a  plea 
"that  the  reversion  was  in  the  plaintiffs  at  the  time  of  the  demise 
and  that  before  breach  the  plaintiffs  had,  assigned  it  to  a  third 
person,"  was  bad ;  as  whatever  might  be  the  law  otherwise,  there 

(6)  Doe  V.  Adams,  2  C.  &  J.  232  ;  2  {d)  Edmwrds  v.  Jones,  1  Coll.  247. 

Tyr.  289.   See  Doe  v.  Lawrence,  i  Taunt.  (e)  Pim  ■^.  Orazebrooh,  2  C.  B.  429. 

23.  (/)  Oanham  v.  Rust,  2  J.  B.  Moore. 

(c)  Smith  V,  '  Pocklington,  1  0,  &  J.  164. 
44S. 
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was  no  estoppel  in  the  present  case,  by  reason  of  tlie  disclosure  of 
the  facts  on  the  face  of  the  lease  (g). 


(12.)  Assignee  of  mortgagor. 

Whether  indeed,  in  ordinary  cases,  when  there  is  nothing  on  the 
face  of  the  lease  to  prevent  the  estoppel,  the  assignee  of  a  lessor 
who  had  only  an  equity  of  redemption,  or  had  no  interest  in  the 
premises  demised,  can  maintain  covenant  or  distrain  against  the 
lessee,  or  whether  the  estoppel  ceases  as  between  them,  is  a  point 
on  which  the  cases  are  not  agreed.  In  the  case  of  Gouldsworth  v. 
Knights  (li),  the  Court  of  Exchequer  held  that  the  assignee  had  a 
good  title  by  estoppel  against  the  tenant,  and  might  distrain  for  the 
rent,  though  the  case  was  decided  on  a  different  point.  But  this 
opinion  of  the  Court  is  not  easily  reconcileable  with  the  doctrine 
laid  down  in  other  cases  (i). 

It  seems,  however,  to  be  settled,  that  if  the  reversion  by  estoppel 
in  the  lessor  is  afterwards  fed  by. a  conveyance  of  the  legal  estate, 
the  lease  thereupon  becomes  a  legal  lease,  and  an  assignee  of  the 
lessor  is  an  assignee  of  the  reversion  on  the  lease  within  32  Hen.  8, 
c.  34  {k).  Although  this  doctrine  seems  to  be  in  direct  opposi- 
tion to  the  earlier  case  of  Whitton  v.  Peacock  {i),  where,  on  the  like 
principle  as  that  on  which  the  Court  of  King's  Bench  decided  the 
first  point  in  Wehhy.  RussellQck)  against  the  plaintiff,  viz.,  the 
alteration  of  the  estate  in  reversion,  the  Court  of  Common  Pleas 
decided,  that  if  a  lessor  having  only  title  by  estoppel  makes  a  demise 
of  copyholds,  and  subsequently  takes  a  surrender  of  the  legal  estate, 
and  is  admitted,  his  assignee  of  the  reversion  cannot  sue  the  lessee 
on  the  covenants  in  the  lease  [1). 

It  is  provided  by  statute  (m),  that  when  the  reversion  expectant  on  8  &  9  Vict. 
a  lease  made  either  before  or  after  the  passing  of  the  act,  of  any  "'  ^    ' 
tenements  or  hereditaments  of  any  tenure,  shall,  after  the  1st  of 
October,  1845,  be  surrendered  or  merged,  the  estate,  which  shall 


{g)  Pargelerv.  Earris,  7  Q.  B.  708;  thejudgment  in  Parsreier  v.  Harris,  sup. 

10  Jur.  260  ;  The  Mayor  and  Burgesses  and  in  Webb  v.  Austin,  8  Scott,  N.  R. 

of  Poole  V.  IPTiitt,  15  M.  &  W.  571 ;  sup.  419  ;  7  Man.  &  G.  701. 

p,  715.  (*)   Webbv.  Austin,  sup. ;  Sturgeon  v. 

{h)  11  M.  &  "W.  337.  rVingfield,  16  M.  &  "W.  224. 

(i)   WTiitton  v.  PeacocJe,  2  Bing.  N.  CI  (kk)  3  T.  E.  393. 

411  ;  Carvick  v.  Blagrave,  I'B.  &  B.  531;  {I)   Whitton  v.  Peacock,  sup. 

Doe  V.  Barton,  11  A.  &  E.  307.    And  see  (m)  8  &  9  Vict.  c.  106,  s.  9. 
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8  &  9  Viot.       for  the  time  being  confer  as  against  the  tenant  under  the  same  lease 
c.  106.  ^j^g  j^g^^  vested  right  to  the  same  tenements  or  hereditaments, 

shall,  to  the  extent  of  preserving  such  incidents  to  and  obligations 
on  the  same  reversion,  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant  on  the 
same  lease. 

This  statute  seems  to  be  intended  to  meet  the  first  point  in  the 
case  of  Webb  v.  Russell  (n),  and  not  to  apply  to  cases  of  estoppel, 
or  at  all  events  it  affords  no  solution  to  the  question  raised  by  the 
case  of  Gouldsworth  v.  Knights  (nn). 

Generally  the  assignee  of  the  mortgagor  can  sue  the  tenant, 
though  the  lease  is  subsequent  to  the  mortgage,  as  the  lease 
operates  by  way  of  estoppel  (o) ;  but  where  the  lease  shews  the 
mortgage,  there  is  no  estoppel  (p). 

Where  the  assignee  of  the  mortgagor  acquires  the  legal  estate 
from  the  mortgagee,  who  was  not  privy  to  or  estopped  by  the 
lease,,  the  assignee  will  not  be  bound  by  it  (q). 


(13.)  Generally. 

In  an  action  of  ejectment  brought  by  the  mortgagor  or  mort- 
gagee against  their  tenant,  the  tenant  may  shew  a  prior  mortgage, 
in  consequence  of  which  his  lessor  (the  mortgagor  or  mortgagee) 
had  only  a  defeasible  title,  and  that  such  lessor  has  since  been 
treated  by  the  first  mortgagee  as  a  trespasser,  of  which  notice  by 
the  first  mortgagee  to  the  tenant  to  pay  rent  to  him  may  amount  to 
evidence  (r). 

A  right  of  entry  in  a  lease  cannot  be  reserved  to  a  stranger,  and, 
therefore,  if  it  appears  on  the  face  of  the  lease  that  the  legal  estate 
is  in  the  mortgagee  or  a  trustee  for  him,  and  the  right  of  entry  is 
reserved  to  the  mortgagor,  it  will  be  void  (s). 

The  acknowledgment  by  the  mortgagor  of  the  mortgage  debt 

(«)  3  T.  R.  393.  (r)  Doe  v.  Barton,  11  A.  &  E.  307  ;  3 

(mi)  11  M.  &  W.  337;  12  L.  J.  Exc.  282.  P.  &  D.  194.     And  see  the  judgment  in 

(o)  Cuthbertson  v.  Irving,  4  H.  &  N.  Gouldsworth  v.   Knights,   sup.,    and  in 

742;  6ib.  135,  Exo.  Ch.;  5  Jur.  N.  S.  The  Mayor  and  Burgesses  of  Poole  v. 

740  ;  6  ib.  1211.  WTiitt,  15  M.  &  W.  571 ;  Pope  v.  Siggs, 

ip)  Sawnders  v.  Merewether,  3  H.  &  9  B.  &  C.  245,  and  Waddilove  v.  Burnett, 

C.  902;  11  Jur.  N.  S.  655,  Exo.  2  Bing.  N.  C.  538. 

(?)  Voe  y.   Thmnpton,  9  Q.  B.  1037  ;  (s)  Doe  v.   Lawrence,    i  Taunt.   23  ; 

Doe  V.  EdMwrds  and  Others,  5  B.  &  Ad.  Doe  v.  Adams,  2  C.  &  J.  232  •  2  Tyr' 

1065.  289. 
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being  due,  contained  in  a  different  deed,  will  not  raise  an  implied 
covenant  to  pay,  where  the  acknowledgment  appears  to  have  been 
made  solely  for  a  collateral  purpose,  though,  as  a  general  rule, 
such  a  covenant  will  be  implied  from  an  unequivocal  acknowledg- 
ment in  a  deed  of  such  a  liability  {t). 

An  underlease  by  the  mortgagor  passes  no  legal  interest  (m). 

Where  the  mortgagor  lets  the  premises  furnished,  the  furniture 
not  forming  part  of  the  mortgage,  the  mortgagee  can  only  recover 
an  apportioned  rent  (x). 

'(<)  Oov/rtneyy.  Taylor,  6  Man.   &  G.  («)  Soey.  Ongky,  20  L.  J.  C.  P.  26. 

851.      But  see  as  to  the  effect  of  such  {x)  Dubutofte  v.   Cui-teene,   Cro.  Jac. 

an  acknowledgment  on  the  Statute   of  453  ;  Salmon  v.  Matheus,  8  M.  &  W. 

Limitations,  inf.  p.  919.  827. 
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CHAPTEE  LXII. 


PEIVILEGES   ANNEXED    TO    THE    ESTATE    OF    THE    MOETGAGEE, 


Sect. 

1.  Bight  of  mortgagee  to  possession 

2.  Bights  of  mortgagee  against  the  tenants 

3.  All  remedies  may  be  pursued  at  once 

4.  Collateral  securities     .... 

5.  Allowances  to  mortgagee  . 

6.  Vote  and  settlement,  dc. 

7.  Account  for  rents  by  mortgagee 

8.  Production  of  title  deeds 

9.  Mortgagee's  right  to  costs 

10.  Costs  of  disclaimer 

11.  Stop  order  and  other  matters    . 

12.  Specialty  or  simple  contract 

13.  Insurance       .... 


Page 
722 
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736 


(1.)  Bight  of  mortgagee  to  possession. 

The  mortgagee  by  virtue  of  Ms  mortgage  becomes  the  legal 
owner  of  the  land,  and  consequently  entitled  at  law  to  immediate 
possession,  or  to  the  receipt  of  the  rent,  if  the  land  be  in  lease. 
And  it  seems  that  the  Court  will  in  no  case  interfere  to  prevent  the 
mortgagee  from  pursuing  his  remedy  to  obtain  possession  (a).  It 
is  a  privilege  annexed  to  his  estate  as  before  mentioned  (6),  that  he 
may  evict  the  mortgagor  without  notice  or  demand  of  possession  (c), 
and  retain  the  emblements.  This  power  of  eviction  remains  the 
same,  although  there  be  a  clause  in  the  deed  that  the  mortgagor 
shall  be  tenant  at  a  certain  rent,  provided  that  there  is  the  usual 
power  of  entry  on  default  of  payment  of  the  mortgage  money  {d). 

A  mortgagee  recovering  in  ejectment  cannot  retain  possession 


(a)  See  2  Mer.   859  ;    Williams   v.  Man.  d,  Ry.  109.    And  Doe  v.  Giles,  5 

Medlicott,  6  Pri.  496.  Bing.  421. 

(6)  Sup.  p.  705.  (d)  Doe  v.  Tom,  4  Q.  B.  615  ;  Doe  v. 

(c)  Doe  v.  Maisey,  8  B.  &  C.  767  ;  3  Olley,  12  A.  &  E,  481. 
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independently  of  the  writ  of  possession,  so  that  when  the  writ  was 
set  aside  for  irregularity  he  was  ordered  to  restore  possession  (e). 

The  mortgagee  with  the  legal  estate  may  take  possession  at  any 
time  without  notice  (/),  even  hy  breaking  open  the  outer  door  (g), 
if  it  be  done  in  the  absence  of  the  mortgagor  or  his  tenants  (h). 


(2.)  Rights  of  mortgagee  against  the  tenants. 
See  generally  Leases  before  and  after  mortgage,  sup.  pp.  708 — 13. 

(3.)  All  remedies  may  be  pursued  at  once. 

A  further  privilege  annexed  to  the  mortgagee's  estate  forms  an 
exception  to  the  general  rule  of  equity,  that  a  party  suing  at  law 
should  not  be  allowed  to  sue  in  equity  at  the  same  time ;  for  a 
mortgagee  may  at  the  same  time  proceed  (i)  on  all  his  remedies, 
unless  he  has  agreed  to  suspend  any  particular  remedy  (k) ;  he  may 
at  the  same  moment  bring  his  ejectment  and  proceed  on  his  bond 
and  covenant  and  other  collateral  securities,  and  for  foreclosure, 
and  since  the  Jud.  Act  in  the  same  action  (Z). 

He  may  hold  the  pawn  whilst  suing  the  pawnor  (m),  and  he  may 
take  the  body  of  the  debtor  in  execution,  and  still  be  entitled  to  the 
benefit  of  his  security  (n) ;  but  if  he  discharge  the  debtor  from 
custody  under  a  ca.  sa.,  such  discharge  operates  as  a  satisfaction  of 
the  judgment  (o) ;  but  where  the  discharge  is  by  consent  under  a 
judge's  order  for  irregularity,  under  the  condition  that  no  action 
is  to  be  brought,  but  with  liberty  to  issue  execution,  semble,  the 
security  remains. 

The  power  of  imprisonment,  which  is  vested  in  the  Court  by  the  Imprisonment 
Debtors  Act,  1869,  on  default  in  payment  of  any  debt  or  instal-  Act,  1869. 
ment  of  a  debt  in  pursuance  of  an  order  of  Court  or  judgment, 
does  not  operate  as  a  satisfaction  or  extinguishment  of  any  debt  or 
demand  or  cause  of  action,  or  deprive  any  person  of  any  right  to 

(c)  Doe  V.  Zord,  7  A.  &  E.  610.  {k)  Oockell  v.  Bacon,  16  Beav.  158. 

(/)  Lms  V.  Telford,  1  App.  C.  414.  {I)  36  &  37  Vict.  c.  66,  s.  24. 

(j)  Ih.  (m)  Story,  Bailm.  a.  315. 

(A)  II.  (n)  Davis  v.  Sattine,  2  R.  &  M.  76 ; 

(i)   Bumell  v.   Martin,  Doug.   417  ;  Colby  v.  Oibson,  3  Smith,  516.    And  see 

Schoole  V.  Sail,  1  Sch.  &  Lef.  176 ;  Lock-  Lloyd  v.  Mason,  4  Ha.  132. 

hart  V.  Hardy,   9  Beav.    349 ;   Mecs  v.  (o)  Cattlin  v.  Kemot,  3  C.  B.  N.  S, 

Parkinson,  2  Anst.  497  ;  Duncan  v.  Man-  796. 
diester  Water  Works,  8  Pri.  697. 

3  A  2 
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Suing  after 
sale. 


Several  suits. 


Suit  to 

complete 

mortgage. 


Sub-mortgage. 


take  out  execution  against  the  lands,  goods,  or  chattels  of  the 
person  imprisoned  in  the  same  manner  as  if  such  imprisonment 
had  not  taken  place  {p). 

Where  an  action  was  brought  and  the  mortgagee  was  paid  all 
that  he  claimed,  he  could  not  sue  in  equity  for  a  further  sum 
unclaimed  by  mistake  in  the  action  {q). 

After  a  sale  the  mortgagee  may  sue  the  mortgagor  on  his 
covenant  for  the  balance  (r). 

An  incumbrancer  may  bring  two  suits  under  certain  circum- 
stances ;  thus,  suppose  a  mortgage  on  real  estate,  and  a  derivative 
mortgage  thereof  be  made,  the  derivative  mortgagee  may  bring  two 
suits,  one  for  redemption  and  one  for  foreclosure,  and  neither  could 
be  stayed  (s) ;  and  a  mortgagee  may  after  a  decree  for  redemption, 
bring  an  action  for  foreclosure,  unless  it  is  done  merely  to  accumu- 
late expenses  (t). 

A  prior  incumbrancer  is  not  bound  to  go  in  under  a  decree  ob- 
tained by  a  puisne  incumbrancer  for  an  inquiry  for  incumbrances  (w). 
He  may  bring  an  action  of  his  own  (x). 

A  mortgagee  may  also  bring  an  action  to  compel  a  conveyance  to 
himself  of  the  legal  estate  or  otherwise  for  the  perfecting  of  his 
security,  and  this  even  after  a  tender,  if  the  proper  notice  had  not 
been  given,  or  even  after  notice,  if  the  sum  tendered  be  considered 
insufficient,  though  at  the,  peril  of  costs  if  it  turn  out  that  a  proper 
amount  was  tendered  (y) ;  unless  there  be  such  a  complete  offer  to 
pay  all  that  shall  be  found  due,  as  will  enable  the  Court  to  decree 
foreclosure  in  case  of  non-payment  in  pursuance  of  the  offer  {z). 
And  for  the  purpose  of  enforcing  his  security  upon  the  interest  of 
his  mortgagor  in  an  agreement,  he  may  sue  for  specific  performance 
of  the  agreement  (a). 

An  original  mortgagee  who  has  made  a  sub-mortgage,  will  not 
be  restrained  from  suing  his  mortgagor,  if  the  sub-mortgagee  holds 
him  to  the  debt  secured  by  the  sub-mortgage  (6).     H6  must,  how- 


{p)  32  &  33  Viot.  c.  62,  s.  5. 

(2)  Darlow  v.  Cooper,  34  Beav.  281. 

(r)  Budge  v.  Michens,  8  L.  R.  C.  P. 
358. 

(s)  Gage  v.  Zord  Stafford,  1  Ves.  S. 
545. 

(t)  Shepherd  v.  Titley,  2  Atk.  348. 
But  see  Dvmstan  v.  Paterson,  2  Ph.  341. 

(u)  Arnold  v.  Sainbridge,  2  De  G.  l'\ 
&  J.  92. 


(k)  lb. 

{y)  Grugeon  v.  Gerrwrd,  4  Y.  &  C.  119  ; 
Malom  V.  OeragUy,  3  Dr.  &  W.  246  ;  1 
H.  L.  81.  And  see  Sporle  v.  Whayman, 
24  L.  J.  Ch.  789  ;  20  Beav.  607. 

(2)  lb. 

[a)  Brovme  v.  Londo^i  Necropolis,  (&c. 
Co.,  6  W.  K.  188,  V.  C.  Wood. 

(6)  Gumey  v.  Seppi-iigs,  2  Ph.  40. 
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ever,  undertake  to  pay  wliat  he  recovers  from  his  mortgagor  to  his 
sub-mortgagee  (c). 

A  mortgagee  is  not  prevented  by  an  administration  suit  from  Administra- 
proceeding  with  his  remedies  against  the  mortgaged  premises  (<i),  does  not 
although  there  is  an  inquiry  in  the  a,dministration  suit  respecting  remeiUes!  ^^ 
the  mortgage  (e). 

There  are,  however,  some  exceptions  to  this  general  right  of  Exceptions 
the  mortgagee  to  use  all  his  remedies.  Thus,  where  an  annul-  Annuitant, 
tant  has  a  special  remedy  by  entry  and  distress,  either  ex- 
pressly or  under  4  Geo.  2,  c.  28,  and  the  rents  of  the  estate 
are  sufficient  to  answer  the  annuity,  he  will  not  be  allowed  to 
pursue  the  more  burdensome  remedy  of  a  suit  in  equity  (/). 
So  the  mortgagor  shall  not  be  compelled  to  make  payment  on 
the  bond,  unless  the  mortgagee  is  in  a  condition  to  reconvey  the 
estate,  and  deliver  up  the  title  deeds,  and  therefore  in  a  case  (17)  in 
which  the  mortgagee  had  died  without  any  heir  who  could  be  dis- 
covered, the  executor  was  restrained  by  a  Court  of  equity  from 
proceeding  at  law  to  compel  payment  of  the  money,  which  was 
ordered  to  be  paid  into  Court  until  the  heir  could  be  found ;  and  in 
another  case  (h),  in  which  the  title  deeds  had  been  lodged  by  the 
mortgagee  with  an  attorney  who  claimed  a  lien  on  them,  the  Court 
granted  an  injunction  against  the  proceedings  at  law,  and  ordered 
the  money  to  be  paid  into  the  bank,  until  the  title  deeds  were 
secured,  and  a  reconveyance  could  be  had  («'). 

And  in  another  case  (/c),  an  injunction  was  granted  restraining  Proceedings 
mortgagees  of  a   West  India  estate  from  proceeding  by  bill  of 
foreclosure  in  a  colonial  Court,  after  a  decree  for  an  account  on 
bill  filed  in  England  to  redeem  ;  all  the  parties  being  in  England. 
Where  a  mortgage  is  made  of  property  abroad,  and  proceedings  Foreign 
are  taken  in  the  foreign  tribunal,  the   proceedings   will   not   be  ^°^  ^^^^' 
restrained  by  injunction,  if  the  party  seeking  the  injunction  can 
appear  there  and  assert  his  rights,  or  the  mortgagor,  a  company, 
is  in  course  of  winding  up  (l). 

(c)  Oumey  v.  Seppings,  2  Ph .  40.  (h)  Schoole  v.  Sail,  sup. 

{d)  Crowle  v.  Russell,  4  C.  P.  D.  186.  (i)  And  see  Palme/r  v.    Hendrie,   27 

(j)  7j.  Beav.  349,  and  28  i*.  341. 

(/)  Buxtmi  V.  MonkJumse,   G.  Coop.  (A)  Beckford  v.  KemJ)U,  1  S.  &  S.  7 

41  ;  Sollory  v.  Leamr,  9  Eq.  22,  V.  C.  Carron  Iron  Co.   v.  Maclarm,    5  L.  R. 

Ma'lins;  KeUey  v.  K.  17  ii.  495,  V.  C.  H.  L.  437. 
jjj^lj„g  {I)  Moor  v.  Anglo-Italian  Bk.,  10  Ct. 

(g)  Cited  in  SchooU  v.  Sail,  1  Sch.  &  D.  681,  M.  R, 
Lef.  176. 
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But  a  mortgagee  has  been  restrained  from  proceeding  in  a 
foreclosure  suit  in  a  colonial  Court,  commenced  after  a  decree 
directing. inquiries  and  accounts  in  an  English  suit  for  redemption, 
all  the  parties  being  in  England  (m).  The  plaintiff  in  the  English 
suit  .was,  however,  put  upon  terms  to  submit  to  such  orders  in  the 
Colonial  Court  as  the  English  Court  should  think  reasonable  (n). 

The  Court  refused  to  dissolve  an  injunction  restraining  the 
mortgagee  of  a  Demerara  estate  from  proceeding  in  an  action  on  a 
promissory  note  for  payment  of  an  instalment  of  the  mortgage 
money,  unless  the  mortgagee  gave  security  to  account  for  what  he 
so  recovered,  in  case  the  mortgagor  was  damnified  by  the  mortgagee 
not  producing  the  "  grosse  "  copy  of  the  act  of  hypothecation,  the 
production  of  which  the  mortgagor  asserted  to  be  necessary  for  his 
discharge  (o). 

But  the  Court  would  not  prevent  a  mortgagee  from  taking  out 
execution  upon  a  judgment  recovered  by  him  in  an  action  of  cove- 
nant, upon  the  ground  that  the  mortgagee  had  already  contracted 
to  sell  the  property  for  a  larger  sum,  but  the  validity  of  which 
contract  the  mortgagor  had  filed  a  bill  to  impeach  (p). 

The  mortgagee  may  use  such  remedies  as  will  give  him  the 
easiest  relief,  unless  the  pursuit  of  the  remedy  is  contrary  to  the 
spirit  of  the  contract  and  in  breach  of  good  faith ;  as  where  the 
creditor  sued  upon  an  implied  contract  to  recover  a  debt,  when  the 
intention  was  only  to  enter  up  judgment  upon  a  warrant  of  at- 
torney (g).  But  it  will  not  be  considered  a  breach  of  good  faith 
if  the  strict  term  of  a  contract  is  enforced ;  as  where  the  creditor 
agreed  not  to  enter  up  judgment  on  a  warrant  of  attorney,  if  the 
premiums  of  a  policy  of  insurance  were  punctually  paid,  and  de- 
fault being  made  in  such  payment,  judgment  was  entered  up  (r). 

So. a  creditor  could  not  prove  under  an  inspectorship  deed,  and 
receive  dividends  on  his  whole  debt  and  retain  the  security  of  a 
policy,  when  upon  the  general  construction  of  the  deed  the  whole 
matter  was  to  be  dealt  with  as  in  bankruptcy  (s). 

Again,  the  mortgagee  will  be  controlled  in  his  remedies,  if  by  sub- 


(ro)  Seckford  Y.  KemUe,  1  S.  &  S.  7 ;  N.  S.  742. 

1  L.  J.  Ch.  5.  (r)   Winthrop  v.  Murray,  8  Ha.  214  ; 

W  li-  14  Jur.  302.    -See  Parry  v.  Great  Ship 

(p)  jBentinck  v.  WilUiik,  2  Ha.  1.  Co.,  4  B.  &  S.  556. 

(p)  Willes  v.,  Leoett,  1  De  G.  &  S.  («)  Kingsford  v.   Sioinford,  i    Drew. 

392.  .705. 

(q)  Sherhorne  v,  ToUemache,  13  C.  B. 
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sequent  contract  with  the  mortgagor  the  respective  relations  of  the 
mortgagor  and  mortgagee  have  been  altered,  or  if  rights  have  been 
conferred  by  the  mortgagor  on  third  persons,  and  the  mortgagee 
has  done  acts  which  amount  to  an  acknowledgment  of  such 
rights  (t)  ;  as  when  rights  have  been  created  by  a  canal  company, 
as  mortgagor  (16),  or  rights  of  burial  granted  by  the  mortgagor  of  a 
burial  ground  within  the  objects  to  which  it  was  devoted  {x). 


(4.)  Collateral  securities. 

Ordinarily  speaking,  a  mortgagee  can  avail  himself  of  all  his 
collateral  securities,  but  he  cannot  transfer  the  mortgage  and  retain 
the  collateral  securities,  or  sever  them  from  the  mortgage ;  and  where 
he  assigned  the  latter  and  retained  the  former,  he  was  restrained  from 
proceeding  on  the  collateral  securities  pending  a  suit  for  re- 
demption (y) ;  so  he  cannot  proceed  on  his  collateral  securities  if 
he  have  sold  the  estate  though  fairly  for  less  than  was  due  (z) ;  and 
if  he  join  with  the  purchaser  of  the  equity  of  redemption  in  a  sale 
and  permit  him  to  receive  the  purchase  monies,  the  mortgagee, 
not  being  able  to  reconvey  the  estate,  will  not  be  allowed  to  sue 
the  mortgagor  for  the  amount  so  permitted  to  be  received  (a). 
He  is  also  restrained  from  proceeding  on  his  collateral  securities 
if,  having  put  the  title  deeds  out  of  his  power,  he  is  unable  to 
reconvey  the  estate  effectually  (6).  In  such  case  the  amount  due 
is  directed  to  be  ascertained  and  paid  into  Court,  there  to  remain 
until  the  title  deeds  can  be  secured  and  a  reconveyance  had  (c) ; 
and  see  the  effect  of  an  assignment  of  the  mortgage  debt  reserving 
all  securities  (d). 


(5.)  Allowances  to  mortgagee. 

The  mortgagee  is  entitled,  out  of  the  profits  of  the  estate,  to 
repay  himself  all  his  necessary  expenses  attending  the  collection  of 
the  rents  (e),  and  he  may  stipulate  with  the  mortgagor  for  the 

(<)  Mold  v.  Wheateroft,  27  Bear.  510.  (a)  PcUmer  v.  Eendrie,   27  ib.  349  ; 

(m)  Ib.  28  ib.  341.     And  see  Rvdge  v.  HicJifins,  8 

{x)  Moreland  v.  Richardson,  24  ib.  33 ;  L.  E.  C.  P.  358.. 

3  Jur.  N.  S.  1188.  (6)  Sehoole  v.  Sail,  1  Soh.  &  Lef.  176. 

(y)   Walker  v.  Jmes,   1  J.   C.  50  ;  3  (c)  Ib. 

Mo.  P.  C.  N.  S.  397.  (d)  Morley  v.  M.  25  Beav.  253. 

(2)  Lockhart  v.  Eardy,  9  Beav.  349.  (c)  3  Atk.  518. 
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renewals. 


8  &  9  Vict, 
c.  56. 
Draining. 


Mines. 


appointment  of  a  receiver,  to  be  paid  by  the  latter  (/) ;  lie  may  also, 
if  the  property  lies  dispersed,  or  at  a  distance,  or  is  so  circum- 
stanced that  the  mortgagee  must,  if  the  property  had  been  his  own, 
have  appointed  a  bailiff  or  receiver  to  manage  it  and  collect  the 
rents,  appoint  a  bailiff  or  receiver  of  the  rents  without  the  authority 
of  the  mortgagor  (g).  But  he  cannot  in  such  a  case  have  a  receiver 
appointed  by  the  Court  (h). 

Where,  by  the  terms  of  a  deed  of  receivership,  the  receiver  is  to 
be  first  paid  all  his  expenses,  but  is  not  to  be  paid  any  remuneration 
for  his  trouble  until  after  payment  of  interest  on  the  mortgages,  and 
from  the  situation  of  the  receiver  (as  being  an  attorney  practising 
in  London),  it  is  clear  that  he  could  not  be  expected  to  attend 
personally  to  the  collecting  of  the  rents,  the  salaries  of  the  agents 
employed  by  him  for  that  purpose  will  be  allowed  as  part  of  the 
expenses  (i). 

The  mortgagee  will  be  entitled  to  all  his  expenses  attending  the 
renewal  of  leases  (k),  or  in  maintaining  the  title  (l) ;  but  he  cannot 
compel  the  mortgagor  to  advance  money  for  the  renewal  of 
leases  without  an  express  agreement  between  them  to  that  effect  (m). 

And  the  mortgagee  will  be  entitled  to  other  expenses  as  herein- 
after stated  more  in  detail  in  the  chap,  on  Tacking  {n). 

How  far  the  mortgagee  is  entitled  to  the  expenses  of  repairs, 
see  infra,  p.  746. 

Under  8  &  9  Vict.  c.  56,  the  mortgagee  or  incumbrancer  in  fee 
in  possession  may  obtain  authority  by  application  to  the  L.  C. 
or  the  M.  E.,  to  make  improvements  by  draining,   &c.,  the  ex- 
penses to  be  a  charge  on  the  land,  payable  by  instalments,  with 
interest  {p). 

The  mortgagee  of  the  share  of  one  tenant  in  common  of  a  mine 
or  colliery  may  maintain  a  suit  for  an  account  against  the  mortgagor 
and  co-tenants  in  common,  and  for  the  appointment  of  a  receiver 
without  praying  a  dissolution  of  the  concern  {q). 


{f)  Chambers  y.  Goldwin,  9  Ves.  271.  (l)  Godfrey  y.  B^atson,  siip. 


(g)  Bonithon  v.  Eockmore,  1  Vern. 
316  ;  Godfrey  v.  Watson,  3  Atk.  518  ; 
Davis  T.  Bendy,  3  Mad.  170;  in/,  p.  743. 

Qi)  Starch  v.  Toung,  5  Beav.  557. 

(i)  Gilbert  v.  Dyneley,  3  Man.  &  G. 
12. 

(Jc)  Lucan  v.  Mertins,  1  Wils.  34  ; 
Manlove  v.  Bale,  2  Vem,  84. 


(m)  Manlove  v.  Bale,  sup.  And  see 
p.  243,  sup. 

(n)  pp.  795-807. 

ip)  And  see  9  &  10  Vict.  u.  101  ;  10  & 
11  Vict.  c.  11. 

(})  Bentley  v.  Bates,  4  Y.  &  C.  182  ;  4 
Jur.  552. 
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(6.)  Vote  and  settlement,  dc. 

It  is  a  further  privilege  of  a  mortgagee,  that,  if  in  possession,  he 
may  gain  a  settlement  under  the  poor  laws  (r),  and  will  be  entitled 
to  vote  for  a  return  of  members  to  Parliament  (s). 

He  is  estopped  from  denying  his  mortgagor's  title  (i).  Estoppel. 


(7.)  Account  of  rents  by  mortgagee. 

Although  the  mortgagee  is  bound  to  account  to  the  mortgagor 
for  the  rents,  even  so  far,  that  if,  after  taking  possession,  he  assigns 
over  to  another,  without  the  consent  of  the  mortgagor  (u),  he 
remains  liable  to  the  account,  yet  he  is  not  obliged  to  account 
according  to  the  actual  value  of  the  land,  nor  bound  by  any  proof 
that  the  land  is  worth  so  much,  unleSs  it  can  be  proved  that  he 
made  so  much  of  it,  or  might  have  done  so  except  for  his  own  wilful 
default ;  as  if  he  turned  out  a  sufficient  tenant  who  held  it  at  so 
much  rent,  or  refused  to  accept  a  sufficient  tenant  who  would  have 
given  so  much  for  it  (x) :  because  it  is  the  laches  of  the  mortgagor 
that  he  lets  the  lands  lapse  into  the  hands  of  the  mortgagee  by  the 
non-payment  of  the  money ;  therefore,  when  the  mortgagee  enters, 
he  is  only  accountable  for  what  he  actually  receives,  and  is  not 
bound  to  take  the  trouble  of  making  the  most  of  another's  property. 
Nor  can  he  be  compelled  by  a  purchaser  to  quit  the  possession, 
without  payment  of  principal,  interest,  and  full  costs  (y). 

See  generally  as  to  account  against  a  mortgagee  in  possession, 
infra,  p.  1101. 


(8.)  Production  of  title  deeds. 

The  mortgagee  cannot  be  compelled  by  the  mortgagor  or  his 
assignee  to  produce  the  title  deeds  for  inspection  (yy),  except  where 

(?•)  Eex  V.  Inhabitants  of  Catherington,  (u)  1  Eq.  Ca.  Abr.  327. 

3  T.  E.  771.     But  see  4  &  5  Win.  4,  c.  (x)  Anon.  1  Yern.  45;  1  Eij.  Ca.  Abr. 

17.6,   s.  68,  as  to  residence  within  ten  327. 

miles.  (y)  -Oa®3/  v.  Barker,  2  Atk.  2  ;  Postle- 

{s)  6  Vict.  c.  18,  s.  74.     And  see  inf.  thwaite  r.  Blythe,  2  Sw.  256. 

p.  741.  (W)  Senhouse  v.  Earl,  2  Ves.  S.  450  ; 

(t)  Tosher  v.  Small,  3  My.  &  Cr.  70  ;  Sparke  v.  Montrion,  1 Y.  &  C.  Exc.  103 

overruling  Cordinglee  v.  England,  3  Keb.  Schlenker  v.  Moxey,  1  Carr.  &  P.  178  ; 

712  (54).  Mills  y,  Oddy,  6  ib,  728. 
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Production  of  the  mortgagee  is  solicitor  to  the  mortgagor  {z),  or  the  title  deeds 
include  estates,  or  portions  thereof,  not  subject  to  the  mortgage ; 
and  this  rule  is  general  {a)  and  is  applied  to  mortgages  of  lands  in 
a  colony,  unless  it  can  be  shewn  that  the  law  of  such  colony 
.  authorises  such  production  {aa).  And  the  same  rule  applies, 
though  the  mortgagor  requires  the  production  of  the  deeds  for 
the  purpose  of  enabling  him  to  negooiate  a  loan,  and  so  to  pay 
off  the  mortgage ;  nor  will  the  Court  even  authorise  the  in- 
spection of  such  deeds  by  the  mortgagor,  when  they  have  been 
deposited  in  Court  in  a  suit  instituted  by  the  mortgagee  for  the 
execution  of  the  trusts  of  the  deed  of  conveyance  (6).  But  pro- 
Fraud,  duction  will.be  enforced  (if  fraud  is  charged  and  not  expressly 
denied)  of  the  documents  effected  by  the  fraud  (c),  or  under 
suspicious  circumstances  {d).     And  if  a  mortgagee  is  a  party  to  a 

For  completioB  suit  and  consent  to  a  sale,  he  cannot  refuse  to  deposit  the  title 
of  sale  con-  _      _      ,      ^^        ii.i  /»  i-  i  i/\ 

sentedto.         deeds  m  Chambers  for  the  purpose  of  completing    the  sale  (ej. 

Nor  can  this  privilege  be  used  to  the  injury  of  the  rights  of  third 
parties,  and  therefore  a  mortgagee  of  a  lease,  of  which  there  is  no 
counterpart,  and  which  is  executed  by  both  parties,  must,  on  an 
ejectment  for  forfeiture,  allow  the  lessor  an  inspection  of  the  lease, 
and  give  a  copy  of  it  (/).  And  in  a  suit  for  redemption  and  fore- 
closure by  a  second  mortgagee,  the  first  mortgagee  was  compelled 
to  produce  bills  of  exchange  and  promissory  notes  (which  were  part 
of  his  evidence)  for  inspection  {g). 

The  same  privilege  applies  where  a  person  claims  a  lien  on 
deeds  Qi);  and  production  will  not  be  ordered  of  a  settlement  con- 
taining a  general  power  under  which  the  mortgage  was  created  (i), 
even  at  the  instance  of  the  remainderman  {k) ;  but  on  redemption 
the  mortgagee  is  bound  to  make  an  af&davit  of  documents  at  the 
expense  of  the  morbgagor  {I) ;  and  if  the  mortgage  is  only  of  a 


Lease  and  no 
counterpart. 


Lien  on  deeds. 


(z)  Dams  v.  Parry,  4  Jur.  N.  S.  431, 
V.  C.  Stuart. 

(a)  Gill  V.  Eyton,  7  Beav.  155  ;  Green- 
wood T.  Rothwell,  ib.  291  ;  Crisp  v. 
Platel,  8  i6.  62 ;  Brovme  v.  LochJiart,  10 
Sim.  420  ;  Owen  v.  Niekson,  7  Jur.  N. 
S.  497,  Q.  B. 

[aa)  Beniimlc^x.  WilUnck,  2  Ha.  1. 

(5)  Darner  v.  Lord  Porta/rlvngton,  15 
Sim.  380. 

(c)  Neate  r.  Latimer,  2  Y.  &  C.  Exo. 
257,  11  Bl.  N.  S.  112,  4  01.  &  F.  570  ; 
see  Glover  v.  Hall,  2  Ph.  484  ;  Sassford 
V.  Blakesley,  6  Beav.  131  ;  Kennedy  ',v. 


Green,  6  Sim.  6. 

;,  {d)  PhiUvpsr.Ei}ans,2Y.liC.C.C.6i7. 

(e)  Livesey  v.  Sardinci,  1  Beav.  343. 

(/)  Doe  V.  Roe,  1  M.  &  "W.  207;  Balls 
v.  Margrave,  4  Beav.  119. 

{g)  Gibson  v.  Hewett,   9  Beav.   293. 
But  see  Freeman  v.  But'er,  33  ib.  289. 

{h)  Griffith  V.  Micketts,  14  Jur.  326,  V. 
0.  Wigram. 

(i)  Chichester  v.  Marq.  of  Donegal,  5 
Oil.  497;  39  L.  J.  Cli.  694. 

(/c)  Ib. 

(I)   Weeks  V.  Siov/rton,  13  "W.  R.  489, 
V.  C.  Kindersley  ;  11  Jur.  K  S.  278. 
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moiety  of  the  estate,  and  the  mortgagee  is  entitled  to  retain  the 
title  deeds  of  the  entirety,  he  is  hound  to  enter  into  a  covenant  for 
their  production  (m). 

A  mortgagee  is  not  compellable  to  make  a  statement  of  the  deeds  When  par- 
by  which  the  mortgage  became  vested  in  him  (n),  but  particulars  of  be 
the  amount  due  must  be  given  (o) ;  and  it  is  said  also  particulars 
of  his  securities  must  be  given  (p). 

In  a  suit  for  the  administration  of  the  mortgagee's  estate,  his 
executors  are  bound  to  produce  the  title  deeds  {q). 


(9.)  Mortgagee's  right  to  costs. 

On  redemption  the  mortgagee  is  entitled  to  his  taxed  costs,  unless 
deprived  of  them  by  his  own  misconduct  or  mismanagement  (r) ; 
and  the  costs  are  as  between  solicitor  and  client  (rr). 

And  he  retains  this  right  to  his  costs,  so  far  as  the  produce  of  the  Costs  in  ad- 
security  will  reach,  as  against  all  parties,  where  the  estate  is  sold  in  suit, 
an  administration  suit,  whether  he  be  plaintiff  in  that  suit,  or  be 
not  a  party  but  consent  to  a  sale,  and  that  too  in  priority  to  the 
costs  of  the  suit  (s),  or  of  a  petition  served  by  him  on  the  assignees 
of  a  bankrupt  administrator  for  payment  of  the  fund  out  of  Court  (i). 
And  he  has  the  same  right  in  a  foreclosure  suit,  instituted  by  him 
against  the  mortgagor  and  subsequent  incumbrancers,  if  the  pro- 
duce of  the  sale  of  the  estate  is  insufficient  to  pay  all  the  incum- 
brances (m),  and  as  against  all  others  claiming  under  the  mortgagor, 
including  his  trustee  in  bankruptcy  (x). 

But  where  administration  had  been  taken  out  to  the  effects  of  a 
deceased  mortgagor  of  an  undivided  share  of  a  fund,  for  the  purpose 

(m)  Yates  v.  Plumbe,  2  Sm.  &  G.  174.  (s)  Tipping  v.  Fower,  1  Ha.  410  ;  Rep- 

(m)  Bridgewater  y.  De  Winton,  33  L.  worth  v.  Heslop,  3  ib.  485  ;  Aldridge  v. 

J.  Ch.  238,  V.  C.  Kiudersley.  Westbrook,  5  Beav.  188. 

(o)  Ib.  (t)  Oarr  v.  Henderson,  18  L.  J.  Ch.  39. 

(jb)   West  of  England  Banky.Nicholls,  (u)  Vppcrton  v.  Sarrison,  7  Sim.  iii; 

6  Ch.  D.  613,  v.  C.  Malins,  sed  qti.  Bariws  v.  IlacsUr,  1  Y.  &  C.  C.  C.  401. 

(y)  Gmtgh  v.  Offley,  5  De  G.  &  S.  663;  {x)  As  to  costs,  see  Lomax  v.  Side, 

17  Jur.  61.  sup.  ;  Detillin  v.    Gale,  sup.  ;   Cliff  v. 

(r)  Lomaae  v.   Hide,    2    Vem.    185  ;  WadswoHh,  2  Y.  &  C.  C.  C.  598  ;  Wihon 

Detillin  v.  Gale,  7  Ves.  583  ;  Capper  v.  v.    Cluer,   4    Beav.   214  ;     Wontner  v. 

Terrington,lColl.lOS;Drydenv.JProst,  Wright,   2  Sim.  543;   Roberts  v.  Wil- 

3  My.   &   Cr.   670  ;  Reed   v.  Freeir,    13  Hams,  4  Ha.  129  ;  Frixe  v.  F.   15  L.  J. 

L.  J.  Ch.  417;  Lord  Midleton-7.  Elliott,  Ch.   13;  Smith  v.  Green,  1  Coll.  555; 

15  Sim.    531  ;   Oreen  v.   Briggs,  6  Ha.  lUdcr  v.  Jones,    2  Y.  &  C.  C.  0.  329 ; 

632  ;  Coles  v.  Forrest,  10  Beav.  652.  And  Matthie  v.  Edwards,  2  Coll.  485  ;  Btm- 

see  inf.  p.  800.  'tore  v.  Patterson,  2  Ph.  341  ;  and  see  inf. 

(it)  Kestrel,  1  L.  R.  A.  &  E.  8.  p.  1030. 
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of  a  suit,  which  had  been  instituted  by  a  third  party  to  obtain 
distribution  of  the  fund,  the  costs  occasioned  by  such  adminis- 
tration were  thrown  upon  the  general  fund,  though  the  mortgagee 
claimed  the  whole  produce  of  his  share  free  from  all  the  costs  of  the 
administration  (y). 

The  mortgagee  could  not  require  to  be  paid,  as  costs  between 
solicitor  and  client,  the  costs  of  proceedings  at  law,  which  had  been 
taxed  there  as  between  party  and  party  (z). 

And  see  generally  as  to  the  right  of  the  mortgagee  to  costs,  under 
the  head  of  '  Tacking,'  inf.  p.  795  ;  and  as  to  his  right  to  his  costs 
in  priority  in  administration  suits,  see  inf.  p.  1030. 


(10.)  Costs  of  disclaimer. 

With  respect  to  the  costs  in  a  foreclosure  suit  of  a  defendaht 
who  disclaims,  the  rule  seems  to  be  established,  that  where  a  party 
has  no  interest  in  the  estate  at  the  time  of  the  action  brought,  and 
he  disclaims  regularly  by  his  answer,  he  is  clearly  entitled  to 
his  costs  [a).  But  where  he  has  such  an  interest  at  the  time  of 
the  action  brought,  and  is  therefore  properly  made  a  party,  there 
he  will  not  be  generally  allowed  his  costs  (&),  though  in  some  cases, 
where  the  party  shews  that  the  demand  would  have  been  satisfied 
had  it  been  made  before  the  commencement  of  the  action,  the 
Court  will  allow  him  his  costs  (c) ;  or  where,  before  action  brought, 
he  had  consented  to  join  in  conveying  the  estate  (d) ;  and  this 
rule  is  carried  out  against  defendants  who  are  subsequent  incum- 
brancers (e),  and  even  against  a  prior  equitable  incumbrancer,  of 
whose  incumbrance  there  was  no  notice  (/),  and  against  their  re- 
spective trustees  in  bankruptcy  and  such  trustees  and  devisees  of 
the  mortgagor  (g). 

A  fortiori  a  trustee  in  bankruptcy  who  does  not  disclaim  will  be 

(!/)  Cottony.  Pemrose,  18  L.  J.  Ch.  128.  L.  J.  Ch.  22. 

(2)  Morley  v.  Bridges,  2  Coll.  621.  (c)  Per  Wigram,  V.  C.  in  5  Ha.  96. 

(a)  Teed  v.  Carruthers,  2  Y.  &  C.  C.  C.  [d)  Thompson  v.  Kendal,  9  Sim.  397. 
31 ;  5   Ha.   96,   101  ;  Earl  of  Cork  v.           (e)  Joyce  v.  De  Moleyns,  3  Dr.  &  W. 
Russell,  13  Eq.  210,  V.  C.  Malins  ;  Lrnig  698,  701. 

V.  Storie,  9  Ha.  542 ;  16  Jur.  349.  (/)  Gabriel  v.  Sturgis,  sup. 

(b)  Cash -v.  Belcher,  I'Rsi.SlO;  Appleby  (g)  Appleby  v.  Duke,  sup.;  Hughes 
V.  Duke,  ib.  303  ;  affirmed  1  Ph.  272 ;  v.  Kelly,  3  Dr.  &  W.  495 ;  Clark  v. 
Clark  V.  Wilmot,  1  Y.  &  C.  C.  C.  63,  WiVmot,  sup.  ;'  Ohrley  v.  Jenkins,  sup. 
reversed  on  appeal,  1  Ph.  276  ;  Origg  v.  But  see  Gibson  v.  Nicol,  9  Beav.  403 ; 
Sturgis,  5  Ha.  93  ;  10  Jur.  133  ;  Gabriel  15  L.  J.  Ch.  195 ;  Dalton  v.  Lambert, 
V.  Sturgis,  5  Ha.  97  ;  10  Jur.  215  ;  ib.  208,  and  Silcock  v.  Moynon,  2  Y.  & 
Ohrley  v,  Jenkins,  1  De  G.  &  S.  543  ;  17  C,  C.  C.  376 ;  sed  qu.  these. 
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refused  costs  {h) ;  so  a  trustee  to  bar  dower  of  the  mortgagor,  is 
properly  made  a  party  and  will  not  be  allowed  Lis  costs  against  the 
mortgagee  (i). 

The  following  disclaiming  defendants  were  allowed  their  costs  : 
A  trustee  who  had  always  refused  to  act  and  disclaimed  (k) ;  a 
devisee  of  the  mortgagor  not  accepting  de-srise  and  disclaiming  (Z) ; 
but  a  devisee  should  disclaim  before  suit  (??i),  or  in  his  disclaimer 
ask  to  be  dismissed  without  costs  (n) ;  but  not  the  trustee  in 
bankruptcy  of  a  sub-mortgagor  (o) ;  nor  a  judgment  creditor  (p), 
though  paid,  a  satisfaction  not  being  entered  {q) ;  nor  a  second 
mortgagee  (r) ;  nor  an  equitable  mortgagee,  who  had  agreed  to 
transfer  but  had  not  transferred  (s)  ;  nor  an  assignee  of  a  tenant  for 
life,  the  mortgagor  (t). 

A  mortgagee  will  not  be  allowed  his  costs  against  a  party  claim- 
ing by  a  paramount  title  («). 

If  a  mortgagor,  in  a  redemption  suit  instituted  to  redeem  two 
distinct  mortgages  upon  different  estates  which  have  become  vested 
in  the  same  person,  is  held  entitled  to  redeem  one  only,  the  mort- 
gagee will  be  allowed  to  throw  the  whole  of  his  costs  of  suit  upon 
the  latter  estate,  though  the  mortgagor  sue  in  formd  pauperis  (x). 

See  further  as  to  the  costs  of  mortgagee,  inf.  p.  796-803. 

(11.)  Stop  order  and  other  matters. 

The  mortgagee  of  a  fund  in  Court  is  entitled  to  the  costs  of 
obtaining  a  stop  order,  at  least  if  he  had  authority  under  the  mort- 
gage deed  to  obtain  the  order  (and  it  would  seem  to  be  the  same  if 
otherwise) ;  though  such  expenses  are  not  allowed  by  the  taxing 
master  under  the  common  order  to  tax  the  costs  of  the  mortgagee, 
but  must  be  specially  mentioned  in  the  order  for  taxation  (?/). 

(h)  Appleby  v.  Duke,  sup.  (?)  Thompson  v.   Hudson,    34   Beav. 

(i)  Horrocks  v.  Ledsam,  2  Coll.  208.  107. 

{k)  Benbow  v.  Dames,  11  Beav.  369.  (r)  Ford  v.   Earl  of   Chesterfield,  16 

And  see  Phillips  v.  Davies,  7  Jur.  52,  ib.  516  ;   22  L.  J.  Ch.  630,  M.  R.     But 

M.  E.  {qu.)  see  Gurney  v.  Jaekson,  1  Sm.  &  G.  97  ; 

(I)   Higgins  v.  Frankis,   15   ib.   277,  17  Jur.  204,  V.  C.  Kt.  Brace ;  Murst  v. 

V.  C.  Kt.  Brace.  S^-  22  L.  J.  Ch.  546. 

(m)  Furber  v.  F.  30  Beav.  523.  (s)  Roberts  v.  Hughes,  6  Eq.  20,  M.  E. 

(m)  Davis  v.    Whitmore,  28  iJ.  617.  if)  Lock  v.  Lomas,  15  Jur.  162 ;  Ford 

See  Maxwell  v.  Wightwick,  3  Eq.  210,  v.  Whiie,  16  Beav.  120. 

V.  C.  Wood.  (")  Shackleton  v.  5'.  2  S.  &  S.  242. 

(0)  Spofforth  V.  Pott,  2  De  G.  &  S.  571.  {c)  Matchelor  v.  Middleton,  6  Ha.  86. 

tp)  Gowing  v.  Mowbray,  9  Jur.  N.  S.  (1/)   Waddilove  v.  Taylor,  ib.  307. 
844,  V.  C.  Stuart. 
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When  mort- 
gagor elects  to 
be  foreclosed. 


Payment  by 
bills. 


Mortgage  deed 
not  in  posses- 
sion o£  mort- 


Tender  does 
not  affect  him. 


Contract  for 
purchase  by 
mortgagee. 


Purchase  of 
equity  of  re- 
demption by 
mortgagee. 


If  the  mortgagor  elect  to  be  foreclosed,  the  mortgagee  has  no 
remedy  against  him  for  expenses  incurred  in  maintaining  the 
property  in  mortgage,  such  as  payment  of  calls  on  shares  mort- 
gaged, nor  for  legal  liabilities  attached  to  the  property,  but  from  the 
time  the  former  elects  to'redeem,  the  mortgagee  becomes  a  trustee 
for  him,  and  as  such  is  entitled  to  be  indemnified  against  all  such 
expenses  and  liabilities  {z). 

The  mortgagee's  security  does  not  cease  by  the  mere  payment  of 
the  debt  by  bills  of  exchange  or  cheques,  &c.,  which  are  afterwards 
dishonoured,  and  he  is  entitled  thereupon  to  have  a  reconveyance 
of  the  premises,  or  a  delivery  of  the  title  deeds,  as  the  case  may 
require  (a). 

A  mortgage  deed  duly  executed,  that  is,  signed,  sealed,  and  de- 
livered, but  retained  by  the  mortgagor  and  not  communicated  to 
any  of  the  parties  interested,  will  be  valid,  if  free  from  fraud, 
though  the  mortgagor  die  insolvent  (&).  So  a  delivery  of  the 
mortgage  deed  by  the  mortgagor  to  his  own  solicitor,  who  re- 
tained it  till  the  mortgagor's  bankruptcy,  was  held  a  valid  delivery 
to  the  mortgagees  (c). 

Until  the  mortgagee  is  actually  paid  by  his  own  consent  or  by  a 
decree  of  the  Court,  he  remains  invested  with  his  full  rights, 
although  a  regular  tender  may  have  been  made  after  due  notice,  and 
a  decree  for  redemption  obtained  {d) ;  and  he  may  accordingly, 
after  tender,  get  in  the  legal  estate. 

If  a  mortgagee  of  one  estate  contract  with  the  mortgagor  for  the 
purchase  of  that  estate  or  another,  he  cannot  be  delayed  in  recover- 
ing his  mortgage  debt  until  a  good  title  can  be  made  and  an  account 
taken  between  him  and  the  mortgagor  (e). 

Mere  inadequacy  of  price  is  no  ground  for  setting  aside  a  purchase 
of  the  equity  of  redemption  made  by  the  mortgagee  in  considera- 
tion of  the  mortgage  debt,  since  where  no  nloney  is  advanced  at  the 
time  of  the  agreement,  no  advantage  could  be  taken  of  the  debtor's 
distress  (/).  So  where  the  transaction  was  fair,  though  the  full 
value  was  not  given,  the  agreement  has  been  enforced  {g). 


(e)  PMrii  v.  Gillan,  5  Ha.  1. ;  Wrough- 
ton  V.  Turtle,  11  M.  &  AV,  561 ;  Law- 
ranee  v.  Boston,  7  Exo.  28  ;  Zangton  y. 
L.  18  Jur.  1092;  reversed  7  De  G.  M. 
&  G.  30  ;  1  Jur.  N.  S.  1078. 

(a)  Teed  v.  Carruthcrs,  2  Y.  &  C.  C.  C. 
31, 

(6)  Extm  V,  Scott,  6  Sim,   31,     And 


see  Dillon  v,  Coppin,  i  My,  &  Or,  662, 
and  also  sup.  p,  427. 

(c)  Orugeon  v.  Oerrard,  4  Y,  &  C,  119. 

(d)  lb.  119,  128. 

(e)  Pell  V,  Stevens,  2  M.  &  K.  339, 
(/)  Fu/rdie  v.  Millet,  Taml.  28. 

(g)  Chambers  v.  Waters,  3  Sim.  42; 
11  CI,  &  F,  684, 


Digitized  by  Microsoft® 


Sect.  11.  STOP   OEDEE  AND    OTHEE   MATTERS.  735 

Where  a  tenant  for  life  of  renewable  leaseholds  mortgages  his  life  Renewal  of 
estate,  the  liability  to  renew  will  follow  the  mortgagee  in  respect  of  o^^o£°rent3. 
the  rents  received  by  him  ;  though,  if  the  mortgagee's  security  is 
set  aside,  and  he  be  obliged  to  refund  the  rents  to  the  trustee  in 
bankruptcy  of  the  tenant  for  life,  he  will  ■  not  be  personally  liable 
for  any  past  default  in  not  renewing,  but  the  ^ne  must  be  paid  out 
of  the  refunded  rents  (h). 

An  action  of  debt  before  the,  Jud.  Act  lay  by  the  mortgagee  Whether  debt 
against  a  surety  for  the  mortgagor  on  an  absolute  covenant  to  pay  "surety.*" 
the  mortgage  debt ;  but  if  the  covenant  were  collateral  or  con- 
ditional, an  action  on  the  covenant  was  the  best  remedy  (i).  Where 
the  declaration  on  an  action  of  covenant  stated  the  proviso  for  re- 
demption on  a  certain  day,  and  the  covenant  was  in  the  usual 
form,  to  pay^the  mortgage  debt  "at  the  time  thereinbefore  ap- 
pointed for  the  payment  thereof,"  it  was  held  to  be  a  sufBcient 
allegation  of  the  time  when  the  money  was  to  be  paid  (k). 

And  when  the  mortgage  deed  contains  a  distinct  covenant  to 
pay  the  debt,  the  deed  may  be  produced  in  evidence  for  the  plaintiff 
(the  mortgagee),  without  a  schedule  which  is  referred  to  in  the  deed 
as  containing  a  list  of  the  property  mortgaged  (l). 

It  seems  that  stricto  jure  a  mortgagee  cannot  be  compelled  to  Assignment 
assign  the  mortgage  debt  on  redemption  either  by  the  mortgagor  or  °    ®  ' 
by  a  stranger,  though  he  is  bound  to  convey  the  estate  (m). 


(12.)  Specialty  or  simple  contract. 

A  mortgage  is  a  debt  by  specialty,  if  secured  by  bond  or  covenant, 
although  the  money  so  secured  be  not  actually  paid  to  the  mort- 
gagor, but  consist  of  a  sum  which  the  mortgagor  has  previously 
covenanted  to  pay  to  the  mortgagees  as  trustees  of  a  voluntary 
settlement,  and  which  sum  such  trustees  have  agreed  to  lend  him 
on  that  security  (n).  But,  without  a  bond  or  covenant,  the  debt  is, 
it  seems,  a  debt  by  simple  contract  (0). 

If  the  mortgage  contains  no  covenant  for  repayment,  the  fact  of 
the  advance  being  made  at  the  request  of  the  mortgagor,  raises  a 

(h)  Sulkes  V.  Barrow,  Taml.  264.  (m)  Smith  v.  Cfreen,  1  Coll.  563  ;  Dun- 

(i)  Svans  V.  Jones,  5  M.  &  W.  295.  stanv.  Patterson,  2  Ph.  341 ;  and  see  w/. 

(k)  Tildasleyy.  Stevenson,  10  Biiig.  545.  p.  1079  (/). , 

(l)  Davis  V.  Heath,  3  C.  B.  938 ;  16  («)  Tanner  v.  Byne,  1  Sim.  160. 

L.  J.  C.  P.  117.  (")  Sup.  p.  1. 
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What  amountB  contract  by  parol  which  is  not  merged  in  the  mortgage  as  a  security 
to  specialty.  ^^  ^  higher  nature,  and  the  mortgage  will  be  considered  as  a 
collateral  security,  and  therefore,  before  the  Jud.  Act,  an  action  of 
debt  or  of  assumpsit  lay  (^).  So  in  equity,  in  King  v.  King,  Lord 
Talbot  said,  "  Every  mortgage. implies  a  loan ;  every  loan  a  debt ; 
and  though  there  were  no  covenant  or  bond,  the  personal  estate  of 
the  borrower  must  remain  liable  to  pay  off  the  mortgage  (g). 

A  provision  in  a  mortgage  deed,  that  the  money  is  to  be  re- 
paid on  a  certain  day,  imports  a  covenant  for  repayment  on  that 
day  (r). 

If  a  debtor  executes  a  deed  by  which  he  admits  the  debt,  and 
then  conveys  property  to  a  trustee  upon  trust  to  sell  and  pay  the 
debt  out  of  the  proceeds,  that  does  not  make  the  debt  a  specialty 
debt  (s). 

A  deed  reciting  a  simple  contract  debt,  and  agreeing  to  execute  a 
further  security  with  all  incidental  covenants  constitutes  a 
specialty  {t) ;  a  mere  recital  of  a  debt  will  not  do  (m). 

Though  the  covenant  to  pay  is  joint,  the  debt  may  still  be  treated 
as  a  several  debt  in  respect  of  the  receipt  of  the  money  (x). 
Merger.  "We  have  already  noticed,  that  the  rule  as  to  the  merger  of  one 

security  in  another  only  applies  where  the  higher  security  gives ]a 
remedy  co-extensive  with  that  given  by  the  other  (y). 

The  right  of  action  by  the  mortgagee  is  not  lost  by  his  estate 
becoming  absolute  by  forfeiture  (z). 


(13.)  Insurance  and  other  matters. 

Insurance  by         Where  a  mortgagor  insured  his  life  as  an  additional  security  and 

mortgagor  ,  . 

insolvent.  covenanted  to  pay  the  premmms,  and  that  in  default  of  his  so  doing 


{p)  Tales  V.  Aston,  3  G.  &  D.  351  ;  7 
Jur.  83  ;  4  Q.  B.  182  ;  Allenby  v.  Salton, 
5  L.  J.  K.  B.  312,  0.  S.;  Sodges  v.  The 
Croydon  Canal  Co.,  3  Beav.  86. 

(?)  3  P.  Wms.  358.  And  see  Cope  v. 
C.  2  Salk.  449  ;  Thomas  v.  Terry,  Gilb. 
Eq.  Eep.  110  ;  1  Bro.  C.  C.  465  ;  •Quarrell 
V.  Beckford,  1  Mad.  278. 

(r)  Harl  v.  The  Eastern  Union  R.  Co., 
7  Exc.  246  ;  8  ib.  116  ;  14  Jur.  89  ;  21 
L.  J.  Exc.  97;  19L.  T.  314. 

(s)  Courtney  v.  Taylor,  6  Man.  &  G. 
861  ;  7  So.  N.  S.  740  ;  Marryat  v.  M. 
28  Beav.  224  ;  Isaacson  v.  Earwood,  3  Ch. 


225  ;  see  Kidd  v.  Boone,  12  Eq.  89,  V.  C. 
Bacon. 

(Q  Saunders  v.  Milsome,  2  Eq.  573, 
M.  R. 

{u)  Jackson  v.  N.  E.  R.,  7  Ch.  D.  573. 

(x)  2  Dav.  Conv.  666,  ed.  3  ;  Crossley 
V.  Sobson,  2  De  G.  &  Sm.  486 ;  Wilmer 
V.  Currey,  ib.  347  ;  Beresford  v.  Brown- 
ing, 20  Eq.  564  ;  1  Ch.  Div.  30  ;  Kendall 
V.  Hamilton,  3  C.  P.  D.  408. 

{y)  See  Yaies  v.  Aston,  sup.  ;  Two- 
penny V.  YovMg,  3  B.  &  C.  208  ;  Baber 
v.  Harris,  9  A.  &  E.  532.     Sup.  p.  6J3. 

(z)  Allenby  v.  Dalton,  sup. 
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the  mortgagee  might  pay  them  and  recover  the  amount,  the  mort-  Insurance. 
gagor  was  not  protected,  by  his  discharge  under  the  Insolvent 
Debtors'  Act,  from  an  action  of  covenant  by  the  mortgagee  for 
premiums  becoming  due  after  his  discharge,  and  paid  by  the 
mortgagee  (a) ;  but  this  is  altered  by  the  present  Bankruptcy 
Act  {b). 

Where  an  insurance  of  the  mortgaged  premises  had  been  effected 
in  the  joint  names  of  the  mortgagor  and  mortgagee,  the  Court,  upon 
the  receipt  of  the  insurance  monies  by  the  assignees  in  bankruptcy 
of  the  mortgagor,  ordered  payment  of  the  money  into  Court, 
although  the  commissioners  in  bankruptcy  had  decided  that  the 
mortgage  transaction  was  usurious  (c). 

When  an  annuity  is  secured  in  the  usual  way  by  a  power  of  entry  Annuity 
in  the  annuitant  and  a  trust  term  in  the  trustee,  the  power  of  entry  term?  ^  * 
is  not  inconsistent,  even  at  law,  with  the  term,  and  if  the  grantor, 
under  the  provisions  of  the  annuity  deed,  becomes  tenant  to  the 
trustee  of  the  term  at  a  rent,  the  annuitant  can,  upon  default  made 
in  payment  of  the  annuity  for  the  period  specified,  bring  ejectment 
against  the  grantor  under  the  power  of  entry ;  but  ejectment  will 
not  lie  by  the  trustee  of  the  term,  without  notice  to  quit  first  given 
to  the  grantor.  It  would  seem  that  the  power  of  entry  would  not 
be  exercisable  after  a  mortgage  made  by  the  trustee  under  the 
trusts  of  the  term  {d). 

Where  after  a  deposit  paid  by  a  purchaser,  he  assigns  the  instru- 
ment of  contract  by  way  of  mortgage,  and  afterwards  a  fraud  is 
discovered  on  the  part  of  the  vendor,  by  which  the  contract  was 
originally  vitiated,  the  mortgagee  may  set  aside  the  contract,  and 
obtain  payment  of  the  deposit  with  interest,  and  is  not  open  to  a 
charge  of  champerty  (e).  But  in  such  a  case  it  seems  that  the 
mortgagor  should  be  a  party  co-plaintiff,  and  not  a  defendant  (/). 

The  rule  that  a  power  coupled  with  an  interest  is  irrevocable  Power  of 
(which  generally  is  exemplified  by  the  case  of  a  power  of  attorney  way  of  secu- 
to  sell  to  secure  advances,  or  the  case]of  a  factor  for  sale  iff)),  only  "*^* 
applies  where  the  authority  is  given  for  the  purpose  of  being  a 
security,   or,   as  Lord  Kenyon  expresses  it,  "  as  a  part  of  the 
security,"  and  not  to  cases  where  the  authority  is  given  inde- 
pendently, and  the  interest  arises  afterwards  ;  but  see  sup.  p.  307. 

(a)  Bennett  v.  Burton,  12  A.  &  E.  657.  (d)  Doe  v.  Lord  Kensington,  8  Q.  B. 

And  sup.  p.  611.  ^29. 

(6)  Sup.  p.  511.  (*)  W'ilson  v.  Short,  6  Ha.  366. 

(c)  Sogers   v.    Orazcbrooke,    12    Sim.  (/)  lb. 

667.  {ff)  Sup.  ^.  ?5i. 

3  B 

Digitized  by  Microsoft® 


738  PRIVILEGES  OF  MORTGAGEE'S  ESTATE.  Chap.  62. 

Effect  of  fine.  It  is  clear  that  a  mortgagor  in  possession,  by  levyiiig  a  fine, 
could  not  bar  the  mortgagee  by  non-claim.  This  rule  necessarily 
flowed  from  the  nature  of  their  estates,  and  as  well  from  the 
tenancy  as  from  the  trust  and  confidence  between  them.  The  cases 
at  common  law  decided  that  a  fine  levied  by  a  tenant  for  years,  or  At 
will,  was  as  against  the  lessor  and  his  heiis  fraudulent  and  void  (g), 
and  the  same  doctrine  was  applied  to  the  case  of  mortgagor  and 
mortgagee  (/^).  An  actual  entry,  therefore,  was  not  necessary  to 
avoid  such  a  fine,  and  even  if  the  fine  were  a  bar  at  common  law, 
it  would  have  been  void  in  equity  (i)  from  the  confidence  between 
the  parties. 

{g)  Fermor's  Case,  3  Co.  77  ;  Focus  v.  Smith  v.  Pierce,  Garth.  101. 

Salisbwry,  Hard.  400.  (»)  2  Ves.  S.  482 ;  Hall  v.  Suriees,  5 

(h)  Freeman  v.  Banes,  Vent.  80  ;  1  B.  &  Aid.  687. 
Lev.   272 ;    Foeits   v.   Salisbury,    sup. ; 
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.     752 

(1.)  Lease  hy  mortgagor  to  mortgagee. 

Equity,  having  extended  its  protection  to  the  estate  of  the  mort- 
gagor, and  decided  that  until  foreclosure,  the  mortgage  (although  in 
fee)  is  but  a  security  for  the  debt,  will  not  permit  the  mortgagee  to 
take  an  undue  advantage  of  the  necessities  of  the  mortgagor,  or  of 
the  legal  incidents  accruing  at  common  law  to  the  estate  of  the 
mortgagee  in  the  land.  It  has  therefore  imposed  some  considerable 
restrictions  and  even  disabilities  on  the  mortgagee,  so  long  as  he 
retains  that  character. 

Amongst  the  latter  may  be  reckoned  his  inability  to  accept  a 
lease  from  the  mortgagor,  by  which  he  would  obtain  a  benefit 

3  B  2 
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beyond  the  interest.  Where  there  are  circumstances  of  oppression 
and  fraud,  such  a  lease  would  of  course  be  set  aside  (a) ;  and  it 
would  seem  that  such  a  lease  for  a  long  term  of  years  (as  999  years), 
at  a  rent  no  higher  than  would  be  reserved  on  a  common  occupation 
lease  if  the  rent  were  a  fair  rent,  would  be  set  aside  even  without 
circumstances  of  oppression  or  fraud,  on  the  principle  that  the 
parties  were  not  on  equal  terms,  and  that  such  a  lease  was  in  effect 
a  departing  with  the  inheritance  (b) ;  in  fact,'any  lease  from  a  mort- 
gagor to  a  mortgagee  will  be  looked  at  with  suspicion,  especially  if 
the  latter  obtains  any  advantage  beyond  his  interest  (c).  A  lease 
however  for  twenty-one  years,  at  a  fair  occupation  rent,  was 
supported  (d) ;  and  a  lease  will  not  be  set  aside  because  the  value 
has  changed  in  the  lapse  of  years  (e).  Where  a  mortgagee  took  a 
lease  from  the  mortgagor  subsequent  to  a  puisne  mortgage,  he  was 
treated  as  mortgagee  in  possession,  but  no  objection  was  raised 
to  the  lease  (/).  Leases  in  nature  of  a  Welch  mortgage  stand 
on  a  different  footing  (g). 


Power  of 
leasing  to 
mortgagor. 


(2.)  Leases  by  mortgagee. 

A  further  considerable  disability  annexed  to  the  estate  of  the 
mortgagee  is,  that  although  he  is  at  law  the  actual  owner,  and 
consequently  can  make  a  good  legal  title,  yet  he  cannot  in  equity 
make  a  valid  or  binding  lease  without  the  concurrence  of  the  mort- 
gagor, unless  it  seems  there  be  an  absolute  necessity  for  it  (h). 

Where  a  mortgagee  enters  into  an  agreement  for  a  lease  (not 
having  express  power),  specific  performance  will  not  lie  (i) ;  the 
relief  would  be  in  damages  only. 

As  neither  the  mortgagor  nor  the  mortgagee  alone  can  make  a 
lease  which  will  be  binding  on  the  other  {k) ;  it  is  often  ad- 
visable to  enable  the  mortgagor  to  grant  leases  independently  of 
the  mortgagee  by  giving  him  a  power  of  leasing  (operating  by  way 
of  appointment),  and  in  the  case  of  a  lease  operating  under  such 
a  power,  it  is  not  material  with  whom  the  lessee's  covenants  are 


(a)  Gubbins  v.  Creed,  2  Soh.  &  Lef. 
214. 

(6)  Well  v.  Rwke,  ib.  661. 

(c)  Riches  v.  CooJce,  4  Dow.  24,  25. 

{d)  Morony  v.  O'Dea,  1  Ba.  &  Be. 
109., 

(e)  Eiches  v.  Cooke,  sup. 


(/)  Gregg  v.  Arrott,  LI.  &  G.  t.  Sug. 
246. 

(g)  See  p.  327,  sup. 

(h)  RuTigerford  v.  Clay,  9  Mod.  1. 

(i)  Frdnklinahi'y.  Ball,  33  Beav.  560; 
10  Jur.  N.  S.  606. 

(k)  Sup.  pp.  709,  11. 
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entered  into,  as  the  law  annexes  the  benefit  of  the  covenants  to  the 
legal  reversion  (i). 

According  to  this  view  of  the  legal  doctrine,  it  is  needless  to  Effect  of  lease 
impose  upon  the  mortgagor  any  stringent  conditions  as  to  the  form  pow^r.^"^" 
of  the  lease,  as  if  the  lease  operates  under  the  power,  the  benefit  of 
the  covenants  and  condition  of  re-entry  as  well  as  the  rent  wiU  be 
ipso  facto  annexed  to  the  reversion,  and  therefore  available  by  the 
mortgagee,  his  heirs  and  assigns,  and  if  the  lease  does  not  operate 
under  the  power  it  will  merely  take  efiect  by  estoppel  as  between 
the  lessor  and  lessee,  and  will  not  bind  the  mortgagee  or  those 
claiming  under  him.  The  lease  should  be  framed  so  that  it  may  be 
unmistakeably  an  exercise  of  the  power  (m). 

Upon  a  lease  by  mortgagor  operating  by  estoppel,  the  benefit  Lease  by 
of  the  covenants  will  pass  with  the  reversion  by  estoppel  to  the  *°  ^^* " 
assignee  of  the  equity  of  redemption  (n). 


(3 .)  Voting  for  parliament. 

The  legislature  has  also  imposed  restrictions  on  the  mortgagee 
in  respect  to  his  right  of  voting  for  the  return  of  members  to 
Parliament.  The  6  Vict.  c.  18  (o),  enacts  that  no  person  shall  be 
allowed  to  have  any  vote  in  the  election  of  a  knight  or  knights  of 
the  shire  for  or  by  reason  of  any  trust  estate  or  mortgage,  unless 
such  trustee  or  mortgagee  be  in  actual  possession  or  receipt  of  the 
rents  and  profits  of  the  same  estate ;  and  when  qualifications  were 
necessary  for  election  to  Parliament,  a  mortgagee  in  possession 
for  seven  years  was  qualified,  but  no  qualification  is  required 
now  {p). 


(4.)  As  to  assignment  by  mortgagee  in  possession, 

A  mortgagee  in  possession  being  considered  by  equity  in  some 
sort  as  a  trustee  of  the  estate,  and  as  such  accountable  for  the  rents 
and  profits,  it  behoves  him  to  be  very  careful  to  whom  he  assigns 
his  mortgage  unless  with  the  concurrence  of  the  mortgagor,  for  if 
he  assign  to  an  insolvent  person,  he  wiU  be  liable  to  account  for 

(I)  OremoMay  v.  Hart,  14  C.  B.  340.  hertson,  6  H.  &  N.  135 ;  2  Dav.  Couv. 

(m)  Yellowly  v.  Oower,  11  Exc.  274.  902,  ed.  2. 

(h)  See  CiUhbertson  v.  Irmng,  4  H.  &  (o)  s.  74. 

N.  742,  Exc.  Ch.;  nom.  Irving  v.  Cuth-  {p)  21  &  22  Vict,  c.  26, 
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the  rents  as  well  after  as  before  the  assignment  (g),  for  it  is  a  breach 
of  trust  in  him  to  assign  the  pledge  to  a  person  insolyent. 


Permitting 
tenant  for  life 
to  run  in 

arrear. 


Neglect  in  not 
leir/ing. 


Where  mort- 
gagee cannot 
restore  the 
estate. 


(5.)  Loss  from  acts  of  mortgagee. 

Where  (r)  an  estate  being  already  in  mortgage  was  devised  in  strict 
settlement,  and  the  mortgagee  permitted  the  tenant  for  life  in  pos- 
session to  run  the  interest  in  arrear,  and  afterwards  purchased  the 
estate  for  life,  and  entered  into  possession  and  received  the  rent  for 
about  three  years,  when  the  tenant  for  life  died,  the  rents  and  profits 
received  by  the  mortgagee  were  directed  to  be  applied,  first  in 
payment  of  the  interest,  which  accrued  due  subsequently  to  his 
entering  into  possession,  and  in  the  next  place,  so  far  as  they  would 
extend,  in  satisfaction  of  the  precediag  arrears.  In  an  earlier 
case  (s)  a  term  was  created  for  raising  portions  out  of  annual  profits. 
The  mortgagee  permitted  the  tenant  for  life  to  enjoy  the  estate 
under  the  usual  clause,  that  it  should  be  lawful  for  the  mortgagor 
to  take  the  profits  until  default :  the  Court  held  that  the  rents  being 
received  by  the  tenant  for  life,  with  the  permission  of  the  mortgagee, 
it  was  the  same  as  if  the  mortgagee  had  let  the  estate  to  any  other 
person,  and  therefore  the  profits  received  by  the  tenant  for  life  with 
the  mortgagee's  permission  should  be  considered  as  if  received  by 
the  mortgagee  himself,  and  be  accounted  for  accordingly,  and  that 
he  might  have  his  remedy  over  against  the  personal  representatives 
of  the  tenant  for  life. 

On  the  same  principle,  where  a  creditor  received  from  his  debtor 
an  assignment  of  a  debt  due  from  a  third  person  as  a  security  for 
his  demand,  and  sued  out  execution  upon  the  judgment,  but  by  his 
neglect  in  levying,  the  debt  assigned  became  irrecoverable ;  it  was 
held  that  he  must  bear  the  loss,  although  the  assignment  contained 
the  usual  covenant  for  payment  of  his  debt  (t). 

But  the  mortgagee  is  not  bound  to  defend  an  action  of  replevin  in 
support  of  a  distress  on  a  third  person's  goods  (u). 

If  the  mortgagee  so  deal  with  the  mortgaged  estate  that  he 
cannot  restore  it  on  full  payment,  he  will  not  be  able  to  recover 
the  mortgage  money  (x) ;  as  where  the  mortgagee  concurred  with 


(q)  1  Eq.  Ca.  Ahr.  327 ;  sup.  p.  655. 
(r)  Lord  Penrhyn  v.  Hughes,   5  Ves. 


99. 


(s)  Ivy  V.  Gilbert,  2  P.  Wms.  20  ;  Sen- 
ftom  V.  Hairwourt,  1  Kq.  Ca.  Ab.  320. 


{t)   Williams  v.  Price,  1  S.  &  S.  581. 

(u)  Cocks  v.  Gray,  1  Giff.  77  ;  3  Jur. 
N.  S.  1115. 

[x)  Palmer  v.  Hendrie,  27  Beav,  349 ; 
2  Dav.  Conr.  693,  n.  ed.  3. 
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the  transferee  of  the  equity  of  redemption  in  selling  the  estate  or 
even  part  of  it,  and  allowed  the  transferee  to  receive  the  purchase 
monies  (2/) ;  but  the  principle  does  not  apply  where  the  inability  to 
restore  the  property  does  not  arise  from  the  fault  of  the  mort- 
gagee, as  where  leasehold  in  mortgage  has  been  forfeited  from 
breach  of  covenant  by  the  mortgagor  in  not  paying  the  ground 
rent  (z) :  although  the  mortgagee  had  for  some  time  paid  the  ground 

rent  and  then  ceased,  it  was  no  part  of  his  duty  to  pay  it  (a).     So  Release  from 

./         r  ./  covenants. 

a  mortgagee  cannot,  without  the  concurrence  of  the  mortgagor, 

release  a  vendor  from  whom  the  mortgagor  purchased  from  his 

covenant  for  quiet  enjoyment  (b). 


(6.)  Mortgagee  not  entitled  to  commission. 

The  Courts,  fearful  of  opening  a  door  to  fraud  and  usury,  have 
imposed  a  restriction  on  the  mortgagee  that  he  shall  not  be  per- 
mitted to  make  any  charge  for  his  personal  trouble  (c),  nor  appoint 
himself  the  receiver,  even  under  an  express  agreement  for  that 
purpose  with  the  mortgagor  (d),  for  he  is  entitled  to  no  benefit 
beyond  his  principal,  interest,  and  costs,  besides  that  such  an  agree- 
ment might  subject  the  mortgagor  to  imposition,  and,  under  the  old 
law,  have  tended  to  usury. 

Much  discussion  has  arisen  on  the  question  to  what  extent  a  West  India 
mortgagee  of  a  West  India  estate  may  charge  commission.  The 
result  of  the  different  cases  appears  to  be,  that  whilst  he  is  mort- 
gagee out  of  possession,  he  may  stipulate  for  the  consignments  of 
the  produce,  and  charge  commission  on  the  net  produce  as  a  com- 
pensation for  his  trouble  (e).  But  without  such  a  stipulation  ia  the 
mortgage  deed,  the  Court  will  not  appoint  him  the  consignee  whilst 
he  is  out  of  possession  (/).  But  when  he  is  in  possession,  he 
stands  in  precisely  the  same  situation  as  a  mortgagee  in  possession 
in  England;    and  consequently,  although,  if  he  employ  another 

(y)  Palmer  v.  Sendrie,  28  Beav.  341,  Robertson  v.  Norris,  1  Giff.  428  ;  Nichol- 

(z)  Be  Burrell,  7  Eq.  399,  V.  C.  James.  son  v.  Tutin,  3  E.  &  J.  159  ;  3  Jur.  N. 

(a)  lb.  S.  235. 

(J)  Thornton  v.  Court,  3  De  G.  M.  &  {d)  French  v.  Saron,  2  Atk.  120 ;  Scott 

G.  293.  V-  -S'"***.  2  T.  E.  238  ;  see  sup.  p.  728. 

(c)  Godfrey  v.  Watson,  3  Atk.  517  ;  (e)  Buribury  v.  Winter,  IJ.  &  W.  255  ; 

Langstaffe    v.   Fenwick,    10    Ves.   405  ;  Faulkner  v.  Daniel,  3  Ha.  218. 

Carew  v.  Johnston,  2  Sch.  &  Lef .  301 ;  Lord  (/)  Cox  v.  Champneys,  Jac  .576. 
Trimelston  v.  Hamill,  1  Ba.  &  Be.  377  ; 
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CommisBion, 


Auctioneer. 


Custom  of 
trade. 


Bigbt  of 
repurchase. 


person  as  consignee,  commission  may  be  charged ;  yet  if  he  chooses 
to  be  consignee  himself,  he  has  no  commission  (g). 

Commission  at  5  per  cent,  paid  to  agents  for  collecting  rents  was 
disallowed  (h) ;  and  such  improper  allowance  is  a  ground  to  surcharge 
and  falsify  (i).  If,  however,  the  collection  of  the  rents  be  trouble- 
some, though  the  mortgagee  cannot  stipulate  for  any  personal 
benefit  for  himself  beyond  the  interest,  he  may  stipulate  for  the 
appointment  of  a  receiver,  and  may  appoint  a  bailiff  or  agent  to  be 
paid  by  the  mortgagor,  or  now  obtain  a  receiver  under  23  &  24  Vic. 
c.  124,  at  the  expense  of  the  estate  (k) ;  and  he  may  appoint  an 
agent,  although  the  estate  was  vested  in  a  trustee  for  the  mort- 
gagee (l).  Mortgagees,  who  became  trustees  of  a  creditor's  deed, 
and  appointed  one  of  their  number  to  receive  the  rents,  were  not 
allowed  to  add  his  commission  to  the  mortgage  debt  (m). 

Also  where  a  mortgagee  vrath  power  of  sale  was  member  of  a  firm 
of  auctioneers  who  sold  for  him,  it  was  held  that  they  were  not 
entitled  to  commission  (n),  unless  the  sale  was  under  the  direction 
of  the  Court  (o).  But  under  the  custom  of  trade,  an  agreement  by 
the  mortgagor  of  ships  for  the  mortgagee  to  make  sales  under  the 
security  at  a  rate  exceeding  the  rate  of  brokerage  is  valid  (p),  and 
mortgagees  of  ships  and  cargoes  selling  under  an  order  of  the  Court, 
will  be  allowed  the  ordinary  commission  of  brokers  acting  under  its 
authority  (2). 

Where  also  a  mortgagee  purchased  the  equity  of  redemption, 
reserving  to  the  mortgagor  a  right  of  repurchase  within  a  limited 
time,  to  be  barred  if  the  profits  in  any  half  year  were  not'  sufi&cient 
to  pay  the  interest,  in  ascertaining  the  profits,  the  mortgagee  was 
not  allowed  to  charge  commission  (r).  Similarly  a  mortgagee  in 
possession  of  the  business  of  a  newspaper  was  not  allowed  to  charge 


(g)  Leith  v.  IrviM,  1  My.  &  K.  277  ; 
Chambers  v.  Ooldwin,  9  Ves.  271.  See 
Forrest  v.  Elwes,  2  Mer.  68  ;  Bertrandv. 
Davies,  31  Beav.  429  ;  9  Jur.  N.  S.  Zi ; 
3  Burgea'  Col.  L.  p.  285  ;  Sayers  v.  Whit- 
field, 1  Knapp,  133  ;  Cox  v.  Gham/gneys, 
Jac.  576. 

(A)  Staim  v.  Bwnks,  9  Jur.  If.  S.  1049, 
V.  C.  Stuart. 

(■i)  Langstaffe  v.  Fenwiek,  10  Ves.  404. 

(Jc)  See  Eyre  v.  Hughes,  2  Oh.  D.  148, 
v.  0.  Baoon  ;  Chambers  v.  Goldwin, 
sup  ;   Godfrey  v.   Watson,  3  Atk.  518 ; 


Langstaffe  v.  Fenwiek,  sup. 

(l)  Dmis  V.  JDendy,  3  Mad.  170. 

(m)  Nicholson  v.  Tutin,.  3  K.  &  Jo. 
159  ;  3  Jur.  N.  S.  235. 

(to)  Matthison  v.  Clarke,  3  Drew.  3 ; 
18  Jur.  1020  ;  Broad  v.  Selfe,  9  Jur. 
N.  S.  885  ;  11  "W.  R.  1036,  M.  E. 

(0)  Arnold  v.  Garner,  2  Ph.  231 ;.  16 
L.  J.  Ch.  329. 

ip)  lb. 

(?)  lb. 

(r)  Ogden  v.  Battams,  1  Jur.  N.  S. 
791,  V.  C.  Wood. 
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credit  prices  for  printing  (s).    A  mortgagee  also  is  not  allowed  a 
bonus  beyond  the  stipulated  interest  (t). 

A  fortiori  will  the  commission  be  disallowed  where  the  mortgagee  Where  mort- 
being  the  mortgagor's  solicitor,  prepared  the  mortgage  and  inserted  of  mortgagor, 
the  stipulation  for  it  (m). 

Generally  this  rule,  which  prohibits  payments  or  allowances  to  Eepeal  of 
the  mortgagee,  is  not  affected  by  the  repeal  of  the  usury  laws  {v),  ^^^^  ^^^' 
and  is  still  rigidly  adhered  to  by  the  Courts  with  the  view  of  pre- 
venting oppressive  bargains  (w). 


(7.)  Advowson, 

Another  restriction  is  in  relation  to  a  mortgage  of  an  advowson.  Mortgagee 
It  has  been  already  stated  (x),  that  if  an  advowson  be  in  mortgage  Tuviag?^ 
and  the  living  become  vacant,  the  mortgagor  and  not  the  mortgagee 
shall  present  (y) ;  nor  will  equity  permit  the  mortgagor  to  agree  to  the 
contrary  (z),  for  the  mortgagee  shall  have  no  benefit  beyond  his 
principal,  interest,  and  costs.  If  the  mortgagee  present,  and  his 
clerk  be  admitted,  the  mortgagor  may,  by  action,  compel  him  to 
resign ;  but  the  action  must  be  brought  within  six  months  after 
the  death  of  the  last  incumbent  (a). 


(8.)  As  to  waste  by  mortgagee. 

A  further  restriction  on  the  estate  of  the  mortgagee  is  that 
he  shall  not  be  permitted  (if  in  possession)  to  waste  the  estate  (b) ; 
if  he  proceed  to  fell  timber,  an  account  will  be  decreed  and  the 
produce  applied,  first,  in  payment  of  the  interest,  and  then  in  sinking 
the  principal,  and  the  Court  will  enjoin  him,  unless  the  security 
prove  defective,  in  which  case  the  Court  will  not  restrain  him  from 
felling  timber,  the  produce  being  of  course  applied  in  liquidation  of 
the  debt  in  ease  of  the  estate  (c). 

.  (s)  Mobertson  v.  Norris,  1  Giff.  428,  (y)  Sup.  p.  41,  341. 

436.  (2)  ^^■ 

(t)   Barrett  v.   Hartley,    2    Eq.   789,  (a)  Gardi-ncr  v.   Griffith,  2  P.   Wins. 

V.  C.  Stnart.  ^O*-    ■^^'d  see  Bobinson  v.  Jago,  Bimb. 

(«)  Eyre  v.  Hughes,  sup.  ;  Comyns  v.  130,  and  Dyer  v.  Lord  Craven,  2  Dick. 

C.  5  Ir.  Eq.  583.  662. 

{v)  Fish  Mtg.  956,  ed.  3.  (*)  Hanson  y.  Derby,  2  Vern.  392. 

(w)  Broad  v.  Selfe,  sup.  ;  Bwrrett  v.  (c)  WUherington  v,  Barikes,  Sel.  Ch, 

Hartley,  mp. ;  Eyre  v.  Hughes,  sup.  Ca,  31. 

(x)  Sup.  p.  41,  341. 
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Just  allow- 
ances. 


Power  of 
receiver. 


(9.)  Repairs  and  improvements. 

It  is  the  duty  of  the  mortgagee  in  possession  to  keep  the  premises 
in  necessary  repair,  and  to  prevent  forfeiture  for  waste  ;  he  may  pull 
down  ruinous  houses  and  build  others  on  their  site  (d),  but  he  is 
not  bound  to  lay  out  money  on  the  estate  except  for  necessary 
repairs  (e),  and  that  only  to  the  amount  of  the  surplus  rents  (/) ; 
nor  is  he  bound  to  expend  money  in  rebuilding  (g). 

Necessary  repairs  will  be  included  under  just  allowances  [h),  but 
not  improvements  (t).  He  will  be  held  responsible  for  gross  or 
wilful  negligence  (A;),  and  inquiries  will  be  directed  whether  any 
deterioration  has  arisen  therefrom  (I). 

If  he  unnecessarily  pulls  down  buildings,  and  erects  new  buildings 
without  the  consent  of  the  mortgagor,  he  is  liable  for  any  loss  of  • 
rent  which  is  thereby  occasioned,  and  will  not  be  allowed  for  lasting 
improvements  and  repairs,  if  the  result  of  the  whole  is  that  the 
value  of  the  property  is  not  increased  (m)  ;  and  indeed,  according  to 
the  last  mentioned  case,  he  will  not  be  allowed  for  substantial 
improvements  unless  done  with  the  consent  of,  or  acquiesced  in 
after  notice  by,  the  mortgagor  (n) ;  and  the  mortgagee  can  hardly  be 
said  to  be  safe  until  he  has  such  consent  or  acquiescence  (o).  The 
improvements  must  not  be  such  as  to  improve  the  mortgagor  out  of 
his  property  (p). 

The  Court,  in  appointing  a  receiver  on  motion,  refused  to 
authorise  him  to  expend  lOOi.  in  putting  leasehold  houses,  com- 
prised in  the  mortgage,  in  a  fit  state  for  occupation ;  although 
2000Z.  was  due  on  the  mortgage,  and  no  payment  for  principal  or 
interest  had  been  made  for  a  considerable  time,  and  most  of  the 
houses  were  unfinished  and  consequently  unoccupied  {q). 


(d)  Hardy  v.  Eeeves,  i  Ves.  480 ; 
Newman  v.  Baker,  Finch,  38  ;  Marshall 
T.  Cave,  3  L.  J.  Ch.  57. 

(e)  Godfrey  r.  Watson,  3  Atk.  518. 
(/)  Richards   v.   Morgan,   De  Guy's 

note  to  Hargs.  Coll.  227 ;  4  Y.  &  C.  App. 
570. 

(g)  Moore  v.  Painter,  ff  Jur.  903,  M.R. 

{h)  Set.  Dec.  1030,  ed.  4. 

(i)  Knowles  v.  Spence,  Moa.  226 ; 
Murphy  T.  Meade,  John.  620. 

(fc)  Bussel  V.  Smithies,  1  Anst.  96. 

(I)  Wragg  v.  Benham,  2  Y.  &  C.  Exc. 
117;  Batckelor  v.  Middlcton,  6  Ha.  76. 


See  Seton,  396,  ed.  3. 

(to)  Sandon  v.  JETooper,  6  Beav.  246  ; 
affirmed  on  appeal,  14  L.  J.  Ch.  120 ; 
Chiblins  v.  Creed,  2  Soh.  &  Lef.  214. 

(n)  Sandon  v.  Hooper,  sup.  ;  Unity 
Bank  v.  King,  25  Beav.  72  ;  4  Jur. 
K.  S.  470,  L.  J.  ;  Jortin  v.  S.  E. 
R.,  2  Sm.  &  G.  48  ;  6  De  G.  M.  &  G. 
270. 

(o)  Trimelston  v.  Hamil,  1  Ba.  &  Be. 
385. 

{p)  Sandon  v.  Hooper,  sup. 

(q)  Meaden  v.  Sealey,  6  Ha.  620. 
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The  mortgagee  will  not  be  allowed  repairs  or  improvements  Special  case 
without  a  special  case,  and  foundation  on  proof  must  be  laid  for  an 
inquiry  (r) ;  but  he  will  be  allowed  his  claim  for  repairs  and  improve- 
ments, unless  the  mortgagor  set  up  in  his  pleading  that  they  were 
unnecessary  (s). 

Where  a  sale  by  an  execution  creditor  had  been  delayed  by  the  ^'^4'*'™*, 
Court  to  prevent  the  loss  which  would  have  arisen  from  a  forced  of  sale, 
sale,  and  additions  were  afterwards  made  to  the  property,  it  was 
held  that  the  creditor,  getting  the  benefit  of  the  increased  value  on 
sale,  could  not  claim  the  value  of  the  additions  without  allowance 
for  labour  and  costs  (t). 

The  mortgagee  will  not  be  allowed  improvements  in  mines  (m).      Mines. 

If  the  charge  for  repairs  or  improvements  be  allowed,  the  morfc-  Interest, 
gagee  will  be  entitled  to  interest  from  the  time  of  the  advances  (x). 

The  Court  of  Bankruptcy  will  on  petition  give  leave  to  make  Bankruptcy, 
improvements,  and  to  add  the  costs  to  the  debt  (y). 

Where  a  grantee  of  a  rent  charge  takes  possession,  and  incurs  Eepairs  by 

grantee  of 

expenses  in  necessary  repairs,  he  has  not  like  a  mortgagee  in  posses-  rent-charge, 
sion  any  equity  against  the  owner  of  the  land  subject  to  the  rent 
charge,  who  on  payment  has  a  legal  right  of  entry  («).     If  the  grantee 
has  a  right  to  be  reimbursed  the  expenses,  it  must  be  under  the 
terms  of  his  grant  (a). 


(10.)  As  to  forfeiture  by  mortgagor. 

It  may  be  almost  superfluous  to  notice,  that  the  mortgagee  must  Forfeiture  by 

take  the  estate  subject  to  the  acts  of  forfeiture,  &c.,  committed  by 
the  mortgagor  (b). 

(r)  Tipton  Green  Co.  v.  Tiiiton  Moat  in/.^iAlU;  a.ni Godfrey  y.lVatson,  sup.; 

Co./TCh.D.ld^iM.B.iJohnsonv. Bourne,  Neesom  v.  Clarkson,   i  Ha.  97;  9  Jur. 

2  Y.  &  0.  C.  C.  278  ;  Felly  v.  Wathen,  7  '  822  ;  Moore  v.  Paints,  sup.      But  see 

Ha.   351 ;  14  Jur.   9  ;  affirmed  16  Jur.  Set.  1080,  ed.  4. 

47  ;  Sandon  v.  Hooper,  sup.  {y)  Exp.  Smith,  3  M.  &  A.  63. 

(s)  Powell  V.  Trotter,  1  Dr.&  Sm.  388;  («)  Sooper  v.  Cooke,  20  Beav.  639  ;  1 

7  Jur.  N.  S.  206.  Jur.  N.  S.   949  ;  affirmed  2  Jur.  K  S. 

(t)  Be  Sill  Pottery,    15    W.   R.    97,  527;  25  L.  J.  Ch.  467. 

M.  E.  («)  -''*• 

(m)  Thom^aroft  v.  Crockett,   12  Jur.  (6)  Lady  Whetstone  v.  Sainsbury,  Pre. 

1081   V  C  E.  ^^-  ^^^-    •^'^'  ®^®  Willis  V.  Mneux,  ib. 

(x)  See  the  decrees  in  Webb  v.  Borke,  108  ;  2  P.  Wms.  146. 
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(11.)  Mortgagee  not  entitled  to  account  of  past  rents. 

It  is  a  restriction  also  on  the  estate  of  the  mortgagee,  that  he 
cannot  compel  the  mortgagor  to  account  for  the  past  rents  and 
profits.     This  matter  has  been  already  fully  treated  of  (c). 


Relief  where 
deeds  missing. 


In  equity 
under  old  law. 


Powers  of 
C.  L.  Courts. 


Bills  and 

notes. 


'    (12.)  Loss  of  title  deeds. 

A  further  restriction  is  imposed  on  the  mortgagee  in  regard  to 
the  loss  of  title  deeds. 

Generally,  relief  may  be  obtained  by  persons  claiming  under 
missing  instruments  for  the  purpose  of  establishing  estates  or  in- 
terests created  by  them  whether  actually  contested  or  not  {d) ;  or 
to  establish  possession  where  a  document  of  title  is  lost  (e). 

A  suit  in  equity  might  haTe  been  instituted  for  payment  or  satis- 
faction of  missing  bonds  or  instruments  under  seal,  where  the  legal 
remedy  would  formerly  have  been  unavailable  or  inadequate,  or  of 
missing  instruments  under  seal,  or  lost  instruments  not  under  seal, 
upon  terms  as  to  security  or  indemnity  which  the  Courts  of  common 
law  could  not  formerly  have  considered  (/) ;  but  not  for  relief  in 
respect  of  a  destroyed  bill  of  exchange  (g),  for  the  remedy  at  law 
was  complete. 

The  increase  in  the  powers  of  the  Courts'  of  common  law  in  dis- 
pensing with  profert,  and  in  respect  to  indemnity,  did  not  affect  the 
equitable  jurisdiction  in  these  cases  (h). 

By  the  C.  L.  P.  Act  (1854),  17  &  18  Vict.  c.  125,  s.  87,  Courts 
of  common  law  were  empowered  to  order  that  the  loss  of  a  bill  of 
exchange  or  other  negociable  instrument  should  not  be  set  up  in  an 
action  founded  on  the  instrument  if  a  proper  indemnity  were  given 
to  the  satisfaction  of  the  Court,  or  a  judge,  or  a  master  against  the 


(c)  Sup.  p.  694. 

(d)  Schofield  v.  S.  Seton  on  Decrees, 
form  1,  p.  1334,  ed.  4  ;  Sail  v.  Dawson, 
7  L.  T.  K  S.  519. 

(c)  WalmsUy  v.  Child,  1  Ves.  S.  344  ; 
Story,  §  84i 

(/)  England  v.  Lord  Tredegar,  1  Eq. 
344  ;  35  Beav.  256  ;  Bushnan  v.  Morgan, 
5  Sim.  635  ;  East  India  Co.  v.  Boddam, 
9  Ves.  464  |  Walmsley  v.   Child,  sup  ; 


V.  Fawiset,  ib.  392  ;  Story, 
Eq.  Jur.  §  81. 

(g)  Wright  v.  Lord  Maidstone,  1  K.  & 
J.  701  ;  1  Jur.  N.  S.  1018.  See  Ma- 
cartney V.  Graham,  2  Russ.  &  M.  353  ; 
Edge  v.  Bumford,  31  L.  J.  Ch.  805, 
M.  R.;  low.  R.  812. 

(h)  Wright  v.  Lord  Maidstone,  sup.; 
Toulmin  v.  Price,  5  Ves.  235,  8  ;  Atkin- 
son V.  Leonard,  3  Bro.  C.  0.  218. 


Digitized  by  Microsoft® 


Sect.  12.  LOSS  OF  TITLE  DEEDS.  749 

claim  of  any  third  person  upon  such  instrument  (k).  An  order 
under  this  section  could  only  be  obtained  on  application  before  the 
trial  (t). 

Since  the  commencement  of  the  Jud.  Acts,  relief  in  respect  Belief  under 

Jud.  Act. 
of  lost  instruments,  whether  under'the  C.  L.  P.  Act,  or  under  the 

general  jurisdiction  of  equity,  may  be  obtained  in  any  division  of 

the  High  Court. 

In  case  the  title  deeds  are  lost  or  destroyed  by  the  mortgagee,  Damage  set  off 
though  under  alienation  of  mind,  the  expense  of  procuring  fresh 
title  deeds  or  copies,  and  the  damage  to  the  property  caused  by  such 
destruction  (upon  which  a  reference  will  be  directed),  will  be  set  off 
against  the  mortgage  debt  (m). 

In  such  a  case,  the  mortgagor  is  warranted  in  instituting  a  suit  Suit  for  in- 
against  the  mortgagee  for  redemption  and  a  proper  indemnity  and  compensation, 
compensation,  in  order  that  any  person  with  whom  he  may  there- 
after deal  respecting  the  property  may  be  satisfied  of  the  loss ;  and 
the  Court  wiU  not  consider  whether  he  ought,  or  not,  to  have 
accepted  any  of  the  proposals  which  were  made  to  him  by  the  mort- 
gagee on  that  head  (n). 

The  indemnity  should  extend  to  any  such  costs,  damages,  and  indemnity. 

expenses  as  the  mortgagor  or  other  party  may  be  put  to  by  the  loss 

of  the  instrument  (o) ;  and  see  form  of  indemnity  (p). 

The  measure  of  compensation  when  title  deeds  have  been  lost  by  Measure  of 

»     _,  ■         o  1  •  1      1  compensation, 

a  mortgagee  is  the  expense  of  office  copies,  &c.  to  which  the  estate 

will  be  put  by  reason  of  the  decree  and  other  proceedings  forming 

part  of  the  title  (q) ;   and  does  not  include  speculative  damages 

for  injury  occasioned  by  the  absence  of  the  deeds  at  a  sale  (r). 

And  money  that  has  been  paid  to  the  mortgagee  by  the  mort-  Repayments. 

gagor,  in  obedience  to  the  terms  of  an  order  for  an  injunction,  for 

interest  accrued  on  the  mortgage  debt  from  the  time  the  notice  to 

redeem  expired,  will  be  decreed  to  be  repaid  (s) ;  and  in  such  a 

(k)  See  King  v.  Zimmerman,  6  L.  E.  Stokoe  v.  Eobson,  3  V.  &  B.  51  ;  19  Ves. 

C.  P.  466.  385  ;  Sorniy  v.  Matcham,  sup. ;  Lua'oft 

{I)  Confians  Qtcarry  Co.  v.  Parker,  3'  v.  Mite,  2  Ha.  li,  u. 

L.  E.  C.  P.  1,  13.  (o)  Hast  India  Co.  v.  Boddam,  sup.  ; 

(m)    Somby    v.   Matcham,    16   Sim.  lord  Midkion  v.  Uliot,  sup ;  Form   5, 

325  ;   12  Jur.  825  ;  17  L.  J.  Ch.  471 ;  Set.  1335,  ed.  i. 

Woodman  v.  Eiggins,.  14  Jur.  846,  V.  0.  {p)  Set.  1335,  ed.  4. 

Kt.  Bruce  ;  Saskett  v.  Skeel,  11  W.  E.  (2)  Brown  v.  Sewell,  sup.;  Somby  v. 

1019.  Matcham,  sup. 

(n)  Lm-d  Midleton  v.  Miot,  15  Sim.  {r)  lb. 

681 ;  Brown  v.  Sewell,  17  Jur.  708  ;  11  [s]  Lord  Midleton  v.  Sliot,  sUp. 
Ha.  49  ;  Bentinck  t.  Willink,  2  iJ.  1  ; 
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Costs  of  subse- 
quent incum- 
brancers. 


Costs  of 
actions. 


Case  of 
robbery. 


Deeds  otber- 
■wise  not 
forthcoming. 


suit  subsequent  incumbrancers  are  entitled  to  their  costs,  though 
the  proceeds  of  sale  are  not  sufficient  to  pay  the  first  incum- 
brancer (t). 

The  mortgagee  must  pay  the  costs  of  an  ejectment  brought  by 
him  against  the  mortgagor,  when  the  redemption  of  the  property  is 
only  impeded  by  the  loss  of  the  title  deeds  by  the  mortgagee  (m). 
And  generally  where  the  loss  arises  through  the  fault  of  the  mort- 
gagee, he  will  be  liable  for  the  costs  occasioned  by  the  loss  (x).  If 
the  mortgagee  had  been  robbed  of  the  title  deeds  without  negli- 
gence, semb.  he  would  not  have  been  responsible  (y)  further  than 
to  be  obliged  to  give  an  indemnity  {z).  So  if  they  were  lost  not- 
withstanding due  care  (a). 

Where  the  deeds  were  not  forthcoming  in  consequence  of  a 
deposit  of  them  by  the  solicitor  of  the  mortgagees,  the  mortgagor 
was  decreed  an  indemnity  with  costs,  but  not  to  compensation,  as 
he  had  made  no  case  for  it  (b). 

Where  the  deeds  were  not  forthcoming,  in  a  suit  by  a  mortgagee 
suing  in  right  of  his  wife  as  administratrix,  in  consequence  of  a 
claim  by  her  solicitor  to  hold  them  adversely,  the  money  was  paid 
into  the  bank  to  remain  until  the  deeds  could  be  secured  and  a  re- 
conveyance had  (c). 


(13.)  As  to  production  of  title  deeds. 

A  mortgagee  has  no  right  to  shew  the  title  of  his  mortgagor, 
and  therefore  cannot  in  general  be  compelled  to  produce  the  title 
deeds  in  the  absence  of  the  mortgagor  (d) ;  but  it  was  otherwise 
on  a  bill  of  discovery  filed  in  aid  of  an  action  at  law  brought 
against  the  mortgagee  alone  (e).  And  a  mortgagor  who  has  taken 
copies  of  the  title  deeds  may  be  compelled  to  produce  them  in  the 
absence  of  the  mortgagee  (/).  This  subject  has  been  fully  treated 
of(^). 


{t)  Wontner  v.  Wright,  2  Sim.  543. 

{u)LordMidletonY.  Eliot,  15  Sim.  536. 

[x)  Stolcoe  v.  Bobson,  3  V.  &  B.  51  ;  19 
Ves.  385  ;  Price  v.  P.  15  L.  J.  Ch.  13. 

{y)  Jones  v.  Lewis,  2  Ves.  S.  240.  See 
Job  v.  J.  6  Ch.  D.  563 ;  Smith  v. 
Bicknell,  3  V.  &  B.  51,  n. 

(s)  Shelmardime  v.  Harrop,  6  Mad. 
89. 


(a)   Woodman  v.  Siggins,  14  Jur.  846. 
(6)  Jam^  V.  Rwmsey,  11  Ch.  D.  398. 

(c)  Schoole  V.  Sail,  1  Sch.  &  Lef.  176. 

(d)  Lambert  v.  Sogers,  2  Mer.  489. 
(c)  Balls  Y.  Margrave,  3  Beav.  448  ;  4 

ib.  119. 

(/)  Sercy  v.  Ferrers,  4  ib.  97. 
(g)  Sup.  p.  729. 
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(14.)  Mortgage  to  solicitor  for  costs. 

Formerly  a  mortgage  by  his  client  to  a  solicitor  for  costs  due  Former  law. 

and  to  become  due  was  restricted  to  those  actually  due  Qi) ;  but 

there  was  no  objection  to  a  security  given  to  a  solicitor  for  a  debt 

really  due,  or  for  a  reasonable  reward  for  services  rendered  {i). 

Nor  was  it  unfair  for  a  solicitor  to  stipulate,  on  procuring  money 

for  his  client  on  mortgage,  that  the  security  should   cover  the 

balance  which  should  be  found  due  to  him  on  a  settlement  of 

accounts  (/c).     And  with  respect  to  the  rule  as  to  future  costs,  a  For  future 
1 .     .        .  .  .  costs, 

distinction  was  drawn  as  to  those  cases  where  the  client,  being  a 

trustee,    stipulated  that  the  attorney   should   not  make  demand 

upon  him  personally,  and  agreed  with  him  that,  when  funds  were 

in  hand,  he  should  be  paid  thereout  such  claim  as  he  might  have 

a  right  to  make  (Z). 

But  now  a   solicitor  may  take   security  for  his   future   costs,  Present  law. 
charges,  and  disbursements  to  be  ascertained  by  taxation,  or  other- 
wise (m).     A  solicitor  who  has  a  mortgage  for  his  costs,  may  com- 
mence an  action  of  foreclosure  without  having  first  had  his  bill  of 
costs  taxed,  notwithstanding  s.  37  of  6  &  7  Vict.  c.  73  {n). 

A  solicitor-mortgagee  was  allowed  his  full  costs  where  no  objec-  Costs, 
tion  was  made  at  the  hearing  (o). 

If  a  mortgage  by  a   client  to  his  solicitor  contains  unusual 
clauses,  the  clauses  cannot  be  enforced  {p). 

Where  a  client  takes  a  mortgage  from  his  solicitor,  he  cannot  be 
in  a  better  position  than  his  solicitor  {q). 

A  solicitor  cannot  enforce  a  charge  on  his  client's  estate  pending 
the  taxation  of  the  costs  {qq). 

(15.)  Loss  by  destruction  of  subject. 
The  benefit  of  a  security  may  be  lost  by  the  destruction  or  loss 
of  the  property  of  which  it  is  the  subject  (r).     When  the  security 

Qi)   Williams  v.   Piggott,   Jao.    598  ;  (n)  Thomas  v.   Cross,  10  Jur.  N.  S. 

Pitcher  v.  Migby,  9  Pri.  79  ;  He  Moss,  17  1163,  L.  C. 

Beav.  346.     And  see  Be  Foster,  6  Jur.  (o)  Price  v.  M'beth,  ib.  579  ;  12  "W.  R. 

N.  S.  687,  L.  J.  818,  V.  C.  Stuart. 

(i)  Cheslyn  v.  Dolby,  2  Y.  &  C.  Exc.  {p)  Cowdry  v.  Day,   1   Giff.   316 ;  5 

170  ;  Slagrave  v.  South,  3  Jur.  N.  S.  399,  Jur.  1199,  V.  C.  Stuart. 

L.  J. ;  Pearson  v.  Benson,  28  Beav.  598.  (<?)  Cookson  v.  Lee,  23  L.  J.  Oh.  473, 

(j^\  /j_  A.  C. ;  Spencer  v.  Topham,  22  Beav.  573; 

(l)  Per  'Wigram,  V.  C,  in  Parsons  v.  2  Jur.  N.  S.  865. 

Spooner,  5  Ha.  111.  (??)  Waughv.  Waddell,  16Beav.;521. 

(m)  33  Vict.  c.  28,  s.  16.  W  Story,  Bailm.  §  363. 
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EESTEICTIONS,  &c.,  TO  MORTGAGEE'S  ESTATE.        Chap.  63. 

is  upon  a  ship  whicli  is  captured  by  an  enemy,  the  captors  seize 
the  gross  tangible  property  without  regard  to  any  claims  upon  it 
as  between  the  owners  and  other  persons,  whether  by  way  of  mort- 
gage (s),  bottomry  (t),  or  lien  (m),  for  purchase  money  or  on  any 
other  account  (a;). 


Mortgage  to 
secure  a  float- 
ing balance. 


(16.)  Generally. 

Where  a  mortgage  is  to  secure  a  floating  account,  but  .so  that 
the  principal  monies  recovered  shall  not  exceed  a  certain  sum, 
any  money  received  by  the  mortgagee  from  the  sale  of  parts  of  the 
premises,  though  the  sale  be  made  by  the  mortgagor  with  the  mort- 
gagee's consent,  must  go  in  reduction  of  the  principal  sum  secured, 
and  cannot  be  applied  by  the  mortgagee  in  satisfaction  of  the 
general  account  (?/). 

A  mortgage  to  secure  the  balance  of  three  accounts  which  may 
be  found  due,  not  exceeding  2,0001.,  does  not  include  further 
advances  (z). 

Where  from  the  circumstances  of  the  case,  as  on  a  mortgage 
from  a  son  to  his  father  without  an  indorsement  on  the  deed  of  the 
receipt  of  the  consideration  money  or  memorandum  of  payment  of 
interest,  and  without  the  usual  covenants  in  the  deed  except  for 
further  assurance,  the  mortgage  is  construed  to  be  not  an  absolute 
security  for  the  sum  expressed  to  be  paid  in  the  deed,  but  as  a 
running  security  to  that  amount,  the  mortgagor,  without  evidence 
on  the  part  of  the  mortgagee,  can  only  be  charged  to  the  extent  of 
his  own  admissions  {a). 

(«)  Ama,  18  Jur.  681.  {y)  Johnson  v.  Bourne,  2  Y.  &  C.  C.  C. 

{()  Tobago,  5  C.  Rob.  218.  268. 

(u)  Marianna,  6  ib.  24  ;  Ida,  18  Jur.  (z)  lie  Meadows,   5  Jur.   N.   S.  421, 

752.  M.  R. 

(x)  And  see  Sorensen  v.  The  Queen,  11  {a)  Melland  v.  Qray,  2  Y.  &  0.  0.  C. 

Mo.  P.  C.  119.  199. 
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•CHAPTEK  LXIV. 

TRUSTEE   ACT,    1850. 
Sect.- 

1.  Lunatic  mm'tgagee  . 753 

2.  Infant  mortgagee         .         .  ....  754 

3.  Trustee  out  of  jurisdiction,  or  not  to  be  found,  dc,      .  755 

4.  Heir  of  mortgagee  out  of  jurisdiction,  dc.  .         .  756 

5.  Generally 757 

6.  Costs  of  proceedings  under  the  Act  ....  760 

7.  37  d:  38  Vict.  c.  78 761 

(1.)  Lunatic  mortgagee. 

Difficulties  have  arisen  in  dealing  witli  the  legal  estate  in 
mortgaged  property,  in  consequence  of  the  person  in  whom  such 
legal  estate  is  vested  being  lunatic,  an  infant,  out  of  the  jurisdic- 
tion, or  unknown,  and  statutes  have  from  time  to  time  been  passed 
to  remedy  the  difficulties. 

By  the    Trustee   Act,  1850  (a)    the    L.  C.  may  make  vesting  Lunatic 

orders  of  lands  or  contingent  rights  in  lands,  of  which,  and  also  """^  ^*^ 

orders  vesting  the  right  to  transfer  or  receive  the  dividends  of 

stock  or  to  sue  for  and  recover  any  stock  to  which,  any  lunatic  or 

person  of  unsound  mind  is  solely  entitled  upon  trust  or  by  way  of 

mortgage,  and,  where  the  lunatic  is  entitled  jointly  with  any  other 

person  or  persons,  orders  vesting  such  rights,  either  in  the  person 

so  jointly  entitled,  or  in  such  person  or  persons  together  with  any 

other  person  or  persons. 

The  jurisdiction  was  also  exercised  by  the  Lords  Justices  (6),  and  Jurisdiction 

-  in  whom, 

is  now,  by  the  Jud.  Act  of  1875,  to  be  exercised  by  the  present 

Lords  Justices,  and  by  such  of  the  judges  of  the  High  Court  of 

Justice  or  Court  of  Appeal,  as  are  intrusted  by  the  Queen's  sign 

manual,  with  the  care,  &c.,  of  lunatics  (c). 

(a)  13  &  14  Vict.  c.  60,  ss.  3,  4,  5,  26,       279  ;  He  Pattinson,  21  L.  J.  Ch.  280 ;  15 
jj  27.  &  16  "Vict.  e.  87,  o.  15. 

(6)  Re  WauglCs  Tr.,  2  De  G.  M.  &  G.  (c)  38  k  39  Vict.  c.  77,  s.  7. 

3  c 
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When  not  Where  a  mortgagee  is  of  unsound  mind,  but  not  found  so  by 

by  inquisition,  inquisition,  the  application  may  be  made  to  the  L.  0.  in  Chancery, 
if  the  fund  stand  to  the  credit  of  a  cause ;  but  if  no  cause  is  pend- 
ing the  jurisdiction  is  in  Lunacy  (d). 

An  assignment  of  a  mortgage  debt  by  a  creditor  does  not  fall 
within  this  sect.  (e). 

An  equitable  mortgagor  who  has  become  a  lunatic  is  a  trustee 
after  the  estate  has  been  sold  in  a  foreclosure  suit  (/). 


Order  subject 
to  charges. 


(2.)  Infant  mortgagee. 

Where  any  infant  shall  be  seised  or  possessed  of  any  lands,  or 
contingent  right  in  lands,  upon  any  trust  or  by  way  of  mortgage, 
the  Chancery  Division  of  the  High  Court  may  make  like  vesting 
orders  of  such  lands  or  rights  in  such  person  and  in  such  manner 
and  for  such  estate  as  the  Court  shall  direct  (g). 

The  executors  of  a  mortgagee  could  before  the  recent  act  have 
obtained  a  vesting  order  under  these  sections  against  his  infant 
heir  (h). 

In  a  foreclosure  action  of  an  equitable  mortgage,  the  infant  heir 
of  a  mortgagor  (his  devisees  in  trust  having  disclaimed)  is  a  trustee 
for  the  mortgagee  (i). 

After  a  mortgagee  is  dead,  and  the  mortgage  money  is  paid  to 
his  personal  representatives,  the  heir  or  devisee  of  the  mortgagee  is 
a  trustee  for  the  mortgagor  {Ic).  Where  the  legal  estate  is  in  the 
mortgagee,  a  vesting  order  in  the  case  of  the  infant  heir  of  the 
mortgagor  is  unnecessary  (Z). 

An  order  has  been  made  under  these  sections  to  vest  the  legal 
estate  in  the  devisees  of  a  mortgagor,  subject  to  a  charge  created 
by  his  will  (m). 

Where  the  executor  and  executrix  (a  married  woman)  of  a  mort- 
gagee, applied  for  a  vesting  order,  the  Court,  instead  of  vesting  the 
property  in  the  executor  and  executrix,  in  which  case  the  feme 
covert  in  order  to  part  with  it  would  have  to  acknowledge  the  deed, 


(d)  Morg.  Ch.  Stat.  80,  ed.  5. 

(e)  Price  v.  Dewhv/rst,  8  Sim.  617. 
(/)  Be  Rogers,  13  L.  J.  Ch.  262,  L.  C. 
{g)  Trustee  Act,  1850,  ss.  57,  68. 

{h)  Be  Kent,  9  Sim.  501.     But  see  now 
87  &  38  Vict.  0.  78  ;  irif.  p.  761. 
[i)  Foster  v.  Parker,  8  Ch,  D,   147, 


M.  R. 

{k)  Be  Manifold,  4  Ha.  308. 

{I)  Be  Williams,  21  L.  J.  Ch.  437, 
Parker,  V.  C. 

(m)  Be  ^llerthorpe,  18  Jur.  669,  V.  0. 
Kindersley. 
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vested  it  in  such  person  as  the  executor  and  executrix  should  Vesting  order 
appoint,  and  in  default  thereof  in  the  executor  and  executrix  (w). 

Similarly  a  vesting  order  and  declaration  may  be  made  to  uses  to 
bar  dower  (o). 


(3.)  Trustee  out  of  jurisdiction,  or  not  to  be  found,  dc. 

When  any  person  solely  seised  or  possessed  of  any  lands  upon 
any  trust  shall  be  out  of  the  jurisdiction,  or  cannot  be  found,  the 
Court  may  make  Uke  vesting  orders  of  such  lands  {p). 

A  defendant,  against  whom  an  absolute  decree  of  foreclosure 
upon  an  equitable  mortgage  is  made,  but  who  cannot  be  found, 
is  a  trustee  for  the  mortgagee  within  this  sect.  (q). 

When  any  person  shall  be  seised  or  possessed  of  any  lands  jointly  Persons  seised 
with  a  person  out  of  the  jurisdiction,  or  who  cannot  be  found,  the  parties  out  of 
Court  may  make  like  vesting  orders  of  such  lands  in  the  person  so  ^°  " "'"' 
jointly  seised  or  possessed,  or   in  such  last-mentioned  person, 
together  with  any  other  person  (r). 

A  joint  mortgagee  out  of  the  jurisdiction  is  not  a  trustee  under 
this  sect,  (s) ;  but  one  of  the  co-heirs  of  a  mortgagee  out  of  the 
jurisdiction  is  (t). 

A  mortgagor  who  had  covenanted  to  assign  the  last  day  of  the  Covenant  to 
term  to  a  purchaser  is  not  a  trustee  within  the  act  (u) ;  but  if  the  ^\'^'*^'  ^^^ 
mortgagor  covenant  in  the  meantime  to  hold  the  outstanding  estate 
upon  trust  for  the  mortgagee,  he  becomes  a  trustee  within  it  (x). 

When  any  person  seised  of  any  lands  upon  any  trust  shall  have  When  trustee 
died  intestate  as  to  such  lands  without  an  heir,  or  shall  have  died  an  heir*  &"! 
and  it  shall  not  be  known  who  is  his  heir  or  devisee,  the  Court  may 
make  like  vesting  orders  of  such  lands  (y). 

Where   the  trusts  for   sale   under  a   mortgage  were   for  the 
mortgagor,  his  executors,  administrators,  and  assigns,  the  mort- 

(ra)  Be  Powell,  4  K,  &  Jo.  338.  But  see   Walker's  Mtg.,  3  Ch.  D.  209, 

(o)  Davey  v.  Miller,  1  Sm.  &  G.  App.  M.  R. 

19  ;  Re  Howard,  21  L.  J.  Ch.  437,  V.  C.  (<)  Be  Templet's  Tr.,  4  N.  R.  494.  And 

Parker.  see  Be  Hughes'  Sett.,  2  H.  &  M.  695. 

{p)  Trustee  Act,  1860,  s.  9.  («)  Propert's  Purchase,  22  L.  J.  Ch. 

(?)  Lechmere  v.  Clamp,  30  Beav.  218  ;  948  ;  1  W.  R.  237.    See  Be  Crowes'  Mtg., 

31  ib.  578  ;  9  Jur.  N.  S.  482  ;  30  L.  J.  13  Eq.  26,  M.  E. 

Ch.  651.  (k)  Be  Collingwood,  6  W.  E.  536  ;  2 

(r)  Trustee  Act,  1850,  s.  10.         '  Dav.  Conv.  670,  ed.  3. 

(«)  Be  Oabom'sMtg.,  12  Eq.  392,  M.  R.  (y)  Trustee  Act,  1850,  s.  15. 

3  c  2 
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gagee  was  held  to  be  a  trustee  within  this  sect,  (z) ;  and  the 
same  course  was  followed  where  the  mortgage  contained  a  power  of 
sale  with  a  similar  disposition  of  the  surplus  (a).  If  the  mortgagee 
had  taken  possession  in  his  lifetime,  his  executors  might,  under 
the  9th  sect,  (b),  or  under  the  15th  sect,  (c),  obtain  a  vesting  order 
of  the  legal  estate  which  has  descended  on  the  heir. 


(4.)  Heir  of  mortgagee  out  of  jurisdiction,  dtc. 

When  any  person,  to  whom  any  lands  have  been  conveyed  by  way 
of  mortgage,  shall  have  died  without  having  entered  into  the  pos- 
session or  receipt  of  the  rents  and  profits  thereof,  and  the  money 
due  in  respect  of  such  mortgage  shall  have  been  paid  to  a  person 
entitled  to  receive  the  same,  or  such  last-mentioned  person  shall 
consent  to  an  order  for  the  reconveyance  of  such  lands,  the  Court 
may  make  a  like  vesting  order  thereof : — 

1.  When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 

the  jurisdiction  of  the  Chancery  Division  or  cannot  be 
found. 

2.  When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 

demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands,  or  a  duly  authorised  agent  of  such  last- 
mentioned  person,  have  stated  in  writing  that  he  will  not 
convey  the  same,  or  shall  not  convey  the  same  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for 
conveying  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  a  duly  authorised 
agent  of  such  last-mentioned  person. 

3.  When  it  shall  be  uncertain  which  of  several  devisees  of 

such  mortgagee  was  the  survivor. 

4.  When  it  shall  be  uncertain  as  to  the  survivor  of  several 

devisees  of  such  mortgagee,  or  as  to  the  heir  of  such 
mortgagee,  whether  he  be  living  or  dead. 

5.  When  such  mortgagee  shall  have  died  intestate  as  to  such 

lands,  and  without  an  heir,  or  shall  have  died  and  it 
shall  not  be  known  who  is  his  heir  or  devisee. 
And  the  order  of  the  Court  made  in  any  one  of  these  cases  has 

(«)  Be  Underwood,  3  K.  &  Jo.  745.  (6)  Me  SHUer's  Tr.,  4  W.  E.  791,  V.  C. 

(a)  He  Keeler,  32  L.  J.  Ch.  101  ;  11      "Wood. 
W.  E.  62.  (c)  Re  Kiehr,  sup 
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the  same  effect  as  if  the  heir  or  devisee,  or  surviving  devisee,  as  the 
case  may  be,  had  duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  and  for  the  same  estate. 

The  word  '  reconveyance  '  does  not  apply  only  to  the  case  of  a  '^con- 

•1  rr  J  J  Teyance. 

mortgagor  when  the  mortgage  is  paid  off ;  the  personal  representa- 
tives of  a  mortgagee  who  had  not  taken  possession  can  obtain  a 
vesting  order  where  the  heir  of  the  mortgagee  cannot  be  found, 
though  the  debt  is  not  paid  off  (d).  It  appears,  however,  that  such 
an  order  will  not  be  made  unless  it  is  intended  to  sell  or  transfer 
the  mortgage  (e). 

If  the  mortgagee  died  intestate  and  was  illegitimate,  the  vesting  Wortgageo 
order  will  be  made  after  service  on  the  Crown  (/). 

The  following  cases   are  not,  nor  were  intended  to  be,   pro-  Cases  not 
vided  for :  namely,  where  the  mortgagee  is  still  living,  or  where 
he  has  died  seised,  but  had  been  in  actual  possession  or  in  the 
receipts  of  the  rents  and  profits  (g). 

(5.)  Generally. 

In  the  case  of  a  lien  created  by  an  absconding  mortgagor,  the  Absconding 
Court  upon  appearance  entered,  and  on  proof  of  the  advertisement  ™°  ^^"" 
of  process,  and  of  the  facts  stated  in  the  action,  will  make  a  decree 
in  accordance  with  the  prayer,  and  an  order  will  be  made  under 
ss.  34  and  43  of  the  Trustee  Act,  1860,  vesting  the  mortgaged 
premises  in  the  plaintiff  on  non-payment  of  the  principal  interest 
and  costs  (h). 

The  vesting  order  may  be  made  in  any  cause  (sect.  43),  and  as 
part  of  the  decree,  without  separate  application  {i). 

Where  the  facts  appear  in  the  proceedings  in  a  cause  and  on 
affidavit,  a  petition  is  unnecessary,  and  the  Court  will  order  the 
executor  in  the  country  to  convey  {k) . 

In  every  case  in  which  the  persons  intrusted  with  the  care,  &c.  Person  to 
of  lunatics,  or  the  Court  can  make  a  vesting  order  affecting  ofTestiM 
lands  or  contingent  rights,  the  said  persons  or  Court  may,  if  it  °^^^ 

{d)  BoderCs  Mtg.,  1  De  G.  M.  &  G.  57;  (?)  Ld.  St.  Leon.  V.  &  P.  325,  ed.  10. 

16  Jur.  279  ;  9  Ha.   820  ;  Re  Quinlan's  {h)  Zechmere  v.  Clamp,  30  Beav.  218 ; 

Tr.,  9  Ir.  Ch.  E.   306  ;  He  Lea's  Tr.,  6  31  ib.  578  ;  9  Jur.  K  S.  482  ;  30  L.  J. 

W.  E.  482,  V.C.  Wood  ;  overruling  JIfej/-  Ch.  651,  M.  E. 

rides  Tr.,  9  Ha.  116  ;  15  Jur.  505.  (i)  Lechmere  v.  Clamp,  sup.     But  see 

(e)  Se  Hevntt,  27  L.  J.  Ch.  302,  C.  A.  Smith  v.  Bmchcr,  1  Sm.  &  G.   72 ;  16 

And  see  Be  Dearden,  3  My.  &  K.  508.  Jur.  1154. 

(/)  Be  Minchin's  Estate,  2  W.  R,  179,  (k)  Parker  v,  Burney,  1  Beav.  492, 
V.  C.  Wood. 
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Lands  in 
DncJhy  of 
Lancaster. 


Act  extends 
colonies,  &c. 


'Lands.' 


Married 
women. 


shall  be  deemed  most  convenient,  appoint  a  person  to  convey  or 
assign  such  lands,  or  to  release  or  dispose  of  such  contingent 
rights  (m). 

As  to  lands  within  the  Duchy  of  Lancaster,  or  the  Counties 
Palatine  of  Lancaster  or  Durham,  the  Court  of  the  Duchy  Chamber 
of  Lancaster,  or  the  Courts  of  Chancery  of  the  Counties  Palatine 
respectively,  were  empowered  to  make  like  orders  as  to  lands 
within  their  respective  jurisdictions,  as  the  High  Court  of  Chan- 
cery might  make  under  the  act.  But  no  persons  virithin  the  limits 
of  the  jurisdiction  of  the  High  Court  were  to  be  deemed  by  such 
local  Courts  to  be  trustees  within  the  act  (n). 

The  powers  given  to  the  Court  of  Chancery,  and  the  persons 
intrusted  with  the  care,  &c.  of  lunatics  respectively,  extend  to  all 
to  lands  and  personal  estate  in  the  Queen's  dominions  and  colonies, 
except  (as  to  the  powers  of  the  Court)  Scotland,  and  except  (as  to 
the  lunacy  jurisdiction)  Scotland  and  Ireland,  and  may  be  respec- 
tively exercised  by  the  Court  of  Chancery,  and  persons  intrusted 
with  the  care,  &c.  of  lunatics  in  Ireland,  with  respect  to  all  lands 
and  personal  estate  in  that  country  (o). 

The  word  '  lands '  in  the  act  of  1850  applies  to  any  estate  or 
interest  in  land(p),  and  therefore  applies  to  the  right  of  an 
infant  tenant-in-tail,  as  does  also  1  Wm.  4,  c.  47,  s.  11,  which 
enables  the  Court  of  Chancery  in  suits  for  the  sale  of  real 
estates  for  the  payment  of  debts  to  order  infants  to  convey  such 
estates  (q). 

After  decree  in  a  foreclosure  suit  for  sale  of  an  estate  mortgaged 
by  a  woman  before  her  marriage,  and  not  settled  to  her  separate  use, 
it  would  seem  that  in  case  of  her  refusal  to  convey  a  petition  might 
be  presented,  treating  her  as  a  trustee,  though  the  L.  C.  discharged 
the  peremptory  order  for  obliging  her  to  convey  in  execution  of 
the  decree  for  sale  (r). 

And  where  a  mortgagee  (a  single  woman)  marries,  and  the 
husband  gets  in  the  mortgage  debt,  the  feme  covert  would  seem  to 
be  a  trustee  within  the  act  (s). 


(m)  Trustee  Act,  1850,  b.  20. 

(m)  lb.  B.  21. 

(o)  n.  ss.  54-7. 

(P)  s-  2. 

(2')  SadcUffe  v.  Eccles,  1  Keen,  130. 
See  Fenny  v.  Pretor,  9  Sim,  135,  see  sup. 
p.  188. 


(r)  Jordan  v.  Jams,  16  L.  J.  Ch.  93  ; 
2  Ph.  170.  And  see  King  t.  Leach,  2 
Ha.  57 ;  Rowley  -7.  Adams,  14  Beav.  130; 
15  Jur.  1002. 

(s)  See  Rees  v.  Keith,  11  Sim.  388. 
But  qiuerc,  if  in  this  case  the  420Z.  was 
reduced  into  possession. 
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When  any  vesting  order  is  made  over  copyhold  or  customary  Copyhold, 
land  with  the  consent  of  the  lord  or  lady  of  the  manor,  the  land 
will  vest  without  surrender  or  admittance,  and  any  person  ap- 
pointed to  convey  or  assign  such  land  may  do  all  acts  for  com- 
pleting the  assurance  thereof,  and  such  acts  shall  have  the  same 
effect  and  (suhject  to  the  customs  of  the  manor  and  the  usual 
payments)  shall  give  the  same  rights  to  admission  as  if  the  person 
in  whose  place  the  appointment  had  heen  made,  had  duly  done 
such  acts  (*). 

Under  sect.  2  of  the  Trustee  Extension  Act,  1852  {tt),  a  vesting  Trustee  Exten- 
order  of  copyholds  which  the  mortgagor  has  covenanted,  but  has  1852.'^' 
refused  for  twenty-eight  days  after  demand,  to  surrender,  may  be 
made  without  serving  the  mortgagor  with  the  petition  (m). 

Where  the  customary  fee  of  copyholds  was  surrendered  by  a  debtor  Service. 
to  his  creditor  upon  trust  to  sell,  and  pay  the  surplus  to  the  debtor, 
his  executors,  administrators,  and  assigns,  and  the  creditor  sold 
the  property  for  less  than  the  debt  after  the  death  of  the  debtor  and 
his  customary  heir,  the  copyholds  were  vested  by  the  Court  in  the 
purchaser  without  notice  being  served  on  either  heir  or  personal 
representative  (x). 

A  vesting  order  has  been  made  of  the  beneficial   interest  of  Payment  of 
infants  and  possible  unborn  children,  in  land  decreed  to  be  sold  for    *  *°' 
payment  of  debts  and  other  purposes,  under  the  combined  pro- 
visions of  the  act  of  1852,  s.  1,  and  of  the  act  of  1850,  ss.  16  and 
30,  which  provide  respectively  for  the  release  and  discharge  of  the 
contingent  rights  of  unborn  persons,  and  for  declarations  concern-  • 
ing  the  rights  of  parties  to  the  suit,  or  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  suit  (y) ;  but 
under  the   act   of    1850    alone  a  vesting   order   against   infants 
beneficially  entitled  to  real  estate  on  a  certain  contingency  was 
refused  (z). 

Orders  under  the  Trustee  Act  concerning  lands,  stock,  or  choses  By  -whom 
in  action  subject  to  a  mortgage  may  be  made  on  the  application  of  ^8^^*'°°  *" 
any  person   beneficially  interested  in  the  equity  of  redemption, 
whether  under  disability  or  not,  or  of  any  person  interested  in  the 
monies  secured  by  such  mortgage  (a). 

{t)    Tmstee  Act,   1850,  s.    28.      See  Mtg.,  22  W.  B,.  SS7,U.  K;  Be  RusselVs 

Sowleyy.  Adams,  sup.  Estate,  12  Jur.  N.  S.  224,  V.  C.  Wood. 

{tt)  15  &  16  Vict.  c.  55.  (y)  Wake  v.  W.  17  Jur..545,  V.C.Stuart. 

(m)  He  Crowe's  Mlg.,  13  Eq.  26,  M.  E.  («)   Westmi  v.  Filer,  5  De  G.  &  S.  608; 

{x)  Re  Wise,  5  De  G.  &  S.  415.     See  16  Jur.  1010. 
Ee  Little,  7  Eq.  323,  V,  C.  James  ;  Jones'  (a)  Trustee  Act,  1850,  s.  37. 
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TEUSTEE  ACT,   1850. 


Chap.  64. 


Infant  heir  of 
mortgagor. 

Infant  heir  of 

mortgagee. 


Lunatic 
mortgagee. 


Mortgagor 
lunatic. 


(6.)  Costs  of  proceedings  under  the  act. 

The  infant  heir  of  the  mortgagor  is  not  entitled  to  his  costs  (6). 

The  costs  of  the  proceedings  under  the  act  to  obtain  a  reconvey- 
ance from  the  infant  heir,  or  from  the  devisees  in  trust  of  the  mort- 
gagee, or  a  vesting  order,  must  be  paid  by  the  mortgagor  (c). 
In  the  case  of  an  infant  heir  of  a  vendor,  such  expenses  would  be 
paid  out  of  the  purchase  money  (di). 

If  the  lunatic  mortgagee  is  a  trustee  of  the  mortgage  money,  and 
the  mortgagor  had  notice  of  the  fact,  the  costs  will  fall  on  the 
mortgagor  (e).  But  generally  when  the  mortgagee  is  lunatic,  the 
costs  of  the  committee  requisite  to  enable  him  to  convey,  including 
the  order  of  reference  under  the  statute,  must  be  paid  out  of  the 
estate  of  the  lunatic  (/) ;  but  not  the  costs  of  the  mortgagor.  The 
contrary  course  which  at  one  time  prevailed  has  been  disapproved 
of,  and  in  future  the  mortgagor  must  not  be  served,  and  if  served 
would  not  have  his  costs  (g). 

The  costs  of  the  application  of  the  mortgagor  to  obtain  a  vesting 
order  when  the  mortgagee  is  a  lunatic,  cannot  be  paid  out  of  the 
mortgage  debt ;  the  Court  has  no  jurisdiction  (h).  Similarly,  when 
the  mortgagee's  heir  became  a  lunatic  after  the  debt  was  paid  off  (i). 
One  of  the  trustees  of  a  mortgagee  having  become  lunatic,  the 
costs  of  the  reconveyance  on  payment  off  of  the  mortgage  were 
directed  to  be  paid  out  of  the  trust  funds  (k). 

In  ail  other  cases  the  costs  must  be  paid  by  the  mortgagor  (Q. 

As  to  how  the  fact  of  lunacy  is  to  be  raised  where  the  mortgagor 
is  alleged  to  be  lunatic,  see  (m). 


(b)  Wade  v.  Ward,  29  L.  J.  Ch.  833, 
L.J. 

(c)  Exp.  Ommaney,  10  Sim.  298;  King 
v.  Smith,  6  Ha.  473.  See  He  Cant,  10 
Ves.  554'  (decided  under  7  Ann.  c.  19) ; 
Miltovm  V.  TrimtUston,  1  Flan.  &  K. 
338  (decided  under  1  Wm.  4,  c.  60). 

{d)  Midland  Cmmties  R.  v.  Wesicomb, 
2  R.  C.  211  ;  .BrowM  v.  Lake,  15  L.  J. 
Ch.  34,  "V.  C.  Kt.  Bruce. 

(e)  Ee  Lewis,  1  Mac.  &  G.  23  ;  1  Hall 
&  Twells,  123. 

(/)  Exp.  Richards,  1  J.  &  "W.  264  ; 
Re  Tomisend,  2  Ph.  34S :  Bn  Wheeler,  1 
De  G.  M.  &  G,  434  ;  Re  Biddle,  23  L.  J, 


Ch.  23  ;  Re'Viall,  8  De  G.  M.  &  6.  439; 
Thomas'  Case,  22  L.  J.  Ch.  858;  Re 
Stuart,  4  De  G.  &  J.  319. 

[g)  ReMarrow,  Cr.  &Ph.  U6;Re  Rowley, 
1  De  G.  J.  &  Sm.  417;  32  L.  J.  Ch.  158; 
1  N.  K.  251  ;  Re  Phillips,  4  Ch.  629. 

Ih)  Re  Sparkes,  6  Ch.  D.  361,  C.  A.; 
notwithstanding  Re  Biddle,  sup. 

(i)  Re  Stuart,  sup. 

\k)  Re  Jones,  2  Ch.  D.  70,  C.  A. 

(Z)  Exp.  Clay.  2  Shelf.  Lun.  510,  cd.  2. 
And  see  Lemin.  Tr.,  891,  ed.  7. 

(m)  Jacobs  v.  Richards,  18  Beav.  300; 
18  Jur.  527,  M.  E. ;  varied  4  De  G.  M; 
«c  G.  55, 
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The  Trustee  Acts  do  not  apply  to  a  case  where  the  legal  estate 
is  outstanding  in  consequence  of  a  disclaimer  by  the  trustee  in 
bankruptcy  of  a  freehold  estate  with  onerous  covenants  {n). 

As  to  sales  under  the  Trustee  Acts  see  (o). 


(7.)  St.  37  d  38  Vict.  c.  78. 

The  difficulty  of  getting  in  the  legal  estate  upon  the  death  of  a 
mortgagee  after  the  mortgage  debt  is  paid  off  is  obviated  by  a  late 
statute  (p). 

By  sect.  4  thereof  it  is  enacted  that  the  legal  personal  repre-  Legal  personal 
sentative  of  a  mortgagee  of  a  freehold  estate,  or  of  a  copyhold  ^^l^^nvt"^ 
estate  to  which  the  mortgagee  shall  have  been  admitted,  may,  on  legal  estate 

°   '^  .01  mortgaged 

payment  of  all  sums  secured  by  the  mortgage,  convey  or  surrender  property, 
the  mortgaged  estate,  whether  the  mortgage  be  in  form  an  assur- 
ance subject  to  redemption  or  an  assurance  upon  trust. 

This  act  does  not  apply  to  a  transfer  of  mortgage  (q),  nor  to  a 
disclaimer. 

(«)  Me  Mercer,  U  Ch.  D.  286,  M.  R.  1069. 

(o)  Iiif.  p.  1001.  (g)  Spradbery's  Mortgage,  li  Ch.  D. 

{p)  37  &  38  Vict.  c.  78 ;  and  see  inf.  p.       514,  M.  R. 
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CHAPTER  LXV. 


NOTICE. 


Express 
implied  or 
statutory. 


Sect.  J-age 

1.  Notice  express  or  implied 762 

2.  Wliere  vendor  has  notice  and  vendee  has  not,  and 

vice  versa    .... 

3.  Notice  not  applicable  to  incumbrancers 

4.  Notice  to  complete  title 

5.  Notice  by  trustee  in  bankruptcy 

6.  What  amounts  to  notice 

7.  Constructive  notice 

8.  Notice  from  tenancy  or  possession 

9.  Notice  from  possession  of  title  deeds  . 

10.  Notice  through  solicitor  or  counsel 

11.  Notice  of  deed  is  notice  of  its  contents 

12.  Other  matters    .... 

13.  Decree  and  lis  pendens     . 

(1.)  Notice  express  or  implied. 

Notice  is  express  or  implied ;  to  which  may  be  added,  a  third 
sort  of  notice,  viz.,  notice  hy  statutory  enactment,  which  does  not 
come  within  either  of  the  first  mentioned  species :  for  express  notice 
is  an  actual  knowledge  of  a  given  fact,  regularly  and  formally  com- 
municated ;  and  implied  notice  is  a  conclusion  of  law  from  violent 
presumption,  which  the  Courts  will  not  allow  to  be  controverted ; 
but  the  third  species  arises  neither  from  actual  knowledge  nor  from 
legal  presumption,  but,  on  the  contrary,  would  not  be  classed 
within  either  of  those  species,  and  is  therefore  made  notice  by  legis- 
lative enactment. 


. 

.  762 

J  on  land 

.  764 
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.    • 

.  771 
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.  772 

• 

.  776 

•    •    • 
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•    • 

.  779 
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.  783 

. 

.  786 

• 

.  790 

,    , 

.  791 

(2.)  Where  vendor  has  notice  and  vendee  has  not,  and  vice  versa. 

If  a  party  having  notice  convey  for  a  valuable  consideration  to  one 
who  has  not  notice,  or  if  a  party  not  having  notice  convey  to  one 
who  has  notice,  the  party  taking  the  conveyance  will  not,  in  either 
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case,  be  affected  by  tbe  notice ;  for  he  may  defend  himself  in  the 
first  instance  by  his  want  of  notice  (a),  and,  in  the  second  instance, 
by  the  want  of  notice  in  the  party  through  whom  he  claims  (b). 
And,  therefore,  if  A.,  having  notice,  sells  to  B.,  who  has  not  notice, 
who  sells  to  C,  who  has  notice,  B.  is  protected  against  the  notice 
in  A.  by  his  own  want  of  notice,  and  C.  is  defended  by  the  want  of 
notice  in  B.  (c).  But  in  the  case  of  charities  within  43  Eliz.  c.  4, 
a  purchaser  of  lands  without  notice  is  affected  by  notice  in  the 
person  from  whom  he  purchased  (d). 

It  is  however  laid  down  in  Bacon's  Abridgment  (e),  on  the  Where  mort- 
authority  of  a  case  in  Vernon  (/),  that  if  one  take  a  mortgage  by  „otice,  but  not 
assignment  from  a  mortgagee  affected  with  notice  of  an  outstanding  **  a^ignee. 
title,  he  will  take  subject  to  that  title ;  for  his  assignor  cannot 
transfer  to  him  a  better  title  than  he  has  himself;  and  it  is 
said  that  if  such  original  mortgagee,  in  a  suit  brought  by  the 
person  setting  up  an  eigne  title  against  the  mortgagee  and  his 
assignee,  and  praying  to  be  let  into  possession,  and  charging 
notice,  confess  by  his  answer  that  he  had  notice  before  the  lending 
of  the  money,  that  confession  of  notice  will  bind  his  assignee ; 
for  though  the  mortgagee's  answer  cannot  be  read  against  the 
assignee  as  evidence,  yet  it  is  said  that  he  must  stand  in  his 
assignor's  place,  and  his  assignor's  confession  of  notice  will  bind 
him.  In  Lord  Pomfret  v.  Lord  Windsor  (g),  in  which  an  estate 
which  was  vested  in  trustees  for  a  specific  sum  was  afterwards 
mortgaged  with  notice  of  that  charge,  and  then  a  subsequent  mort- 
gage was  made  to  one  who  had  notice  of  the  prior  mortgage,  but 
not  of  the  antecedent  charge,  the  Court  held  that  the  last  mortgagee 
must  take  subject  to  the  first  charge ;  but  the  question  of  notice  did 
not,  in  fact,  arise,  and  the  reasoning  of  the  Court  proceeded  on  a 
different  ground,  viz.,  that  as  the  persons  having  the  equitable 

(ffi)  Merlins  v.    JolUffe,   Ambl.    313  ;  John.  304  ;  5  Jur.  N.  S.  842  ;  Spencer  v. 

Ferrars  v.  Cherry,  2  Vern.  384  ;  Sweet  Pearson,  24  Beav.  266. 

V.  SovHicote,  2  Bro.  C.  C.  66;  Lowther  (c)  Lowfhery.  Carlton,  siip. ;  Harrison 

V.  Carlton,  2  Atk.  139.     See  Jennings  v.  v.  Forth,  sup. ;  Bradwell  v.  Catchpole,  3 

Moore,  2  Vern.  609  ;  Brandling  v.  Ord,  Swanst.  78,  n. ;  Peacock  v.  Burt,  Coote 

1  Atk.  571 ;  Freer  V.  Hesse,  4  De  G.  M.  &  Mtg.  669,  ed.  3  ;  4  L.  J.  N.  S.  Ch.  33. 

G.  503.  (,d)  3  Sugd.   Vend.  945,  ed.   11,  and 

(6)  Harrison  v.  Forth,  Prec.  Ck.  51 ;  753,  ed.  14. 

1  Eq.  Ca.  Ab.  331  ;  Sweet  v.  Southcote,  (e)  VoL  5,  p.  76. 

sup.  ;  Andrew  v.  Wrigley,  4  Bro.  C.  C.  (/)   Wallcyr.  W.  1  Vem.  484. 

125  ;  M'Queen  v.  Farquhar,  11  Ves.  478;  (g)  2  Ves.  S.  485  ;  and  2  Pow.  Mtg. 

Procter  v.  Cooper,  2  Drew.  1 ;  affirmed  1  601,  ed.  4. 
Jur.  N.  S.  149.     See  Bates  v.  Johnson, 
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charge  had  a  right  to  compel  the  first  mortgagee  who  had  notice  of 
it  to  redeem  them,  then  the  first  mortgagee,  obtaining  the  legal 
estate  from  the  trustees,  would  have  a  right  to  compel  the  second 
mortgagee  to  redeem  both  charges,  or  be  foreclosed.  If,  however, 
the  second  mortgagee  had  obtained  the  legal  estate  from  the  first 
mortgagee,  then,  having  the  legal  estate  to  protect  himself,  and 
having  equal  equity  with  the  prior  equitable  incumbrancer,  he  would 
have  been  a  purchaser  for  valuable  consideration  without  notice,  and 
the  legal  estate  would  have  prevailed ;  but  where  all  the  incum- 
brances are  equitable,  the  assignor  with  notice  cannot  give  a  better 
title  to  his  assignee  than  he  had  himself,  although  the  latter  had 
no  notice  :  thus  where  a  registered  equitable  incumbrancer,  with 
notice  of  a  prior  unregistered  incumbrance,  assigns  to  another 
though  without  notice,  the  assignee  is  postponed  (h). 

Notwithstanding  doubts  (i)  whether  there  was  any  case  in  which 
a  third  mortgagee  had  excluded  the  second,  if  the  first  mortgagee, 
when  he  conveyed  to  the  third,  knew  of  the  second,  it  has  been 
decided  that  the  notice  given  by  the  second  mortgagee  to  the  first 
mortgagee  did  not  prevent  the  third  mortgagee  who  lent  his  money 
without  notice  from  tacking  (fc), 

(3.)  Notice  not  applicable  to  incumbrancers  on  land. 

The  doctrine  of  priority  being  gained  by  notice  given  to  the  legal 
holder  of  the  property  is  not  applicable  to  equitable  incumbrancers 
on  real  estate  or  chattels  real  (Z),  or  to  assignments  in  equity  of 
incomes  payable  out  of  real  estate  as  part  of  the  inheritance  (n) ;  but 
priority  will  be  gained  by  notice  if  the  charge  is  vested  in  a 
trustee  (o),  or  is  on  trust  money  produced  by  sale  of  real  estate  (p), 
or  on  a  portion  to  be  raised  out  of  real  estate  {q).     Whether  the 

(h)  Ford  V.  White,  16  Beav.  120.  556,  M.  E-.     And  see  sup.  p.  372,  and 

(i)  Mackrethy.  Symmons,  15Ve3. 335;  inf.  p.  844. 

mp.  p.  372 ;  Maundrell  v.  M.  10  ib.  246.  [n)  Bochard  v.  Fulton,  1  J.  &  L.  413  ; 

(k)  Peacock  v.  Burt,  see  App.  Coote,  7  Ir.  Eq.  R.  131. 

Mtg.  ed.  3.     And  see  Jonu  v.  J.  8  Sim.  (o)  2  Day.  Conv.  784,  ed.  3. 

633.  {p)  Foster  v.  Coekerell,  3  C.  &  F.  456 ; 

(I)   Wiltshire  v.  It<aMts,  14  Sim.  76  ;  9  Bl.  N.  S.  376  ;  1  M.  &  K.  297  ;  Lee 

Wilmot  V.  Pyi:e,   5  Ha.   14.     And  see  y.Sowlett,  sup.;  Consolidated  Investment, 

Horlock  V.  Priestley,  2  Sim.  75  ;  Lee  v.  &c.  Co.  v.  Riley,  1  Giff.  371;  5  Jur.  N.  S. 

Sowlett,   2   K.   &  J.  531  ;   Jmes  r.  J.  1283  ;  Thomas  v.   Cross,  2  Dr.   &  Sm. 

sup.  ;  Itooper  v.  JSarrison,  2  E.  &  J.  86.  423 ;  11  Jur.  N.  S.  384. 

See  9  Jur.  Pt.  ii.  p.  184  ;  Ford  v.  White,  (q)  Re  Hughes'  Tr.,  2  H.  &  M.  89  ;  10 

su".  ;    Mvmford  v.  Stohwasser,  18  Eq.  Jiu'.  N.  S.  901. 
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principle  applies  to  a  second  mortgagee's  interest  in  the  proceeds  of 
real  estate  sold  under  a  power  in  the  first  mortgage,  see  (r). 

It  is  not  to  be  inferred  from  the  circumstance  of  an  assignee  of  an  Notice 
equitable  interest  in  land  acquiring  no  priority  by  giving  notice  to 
the  owner  of  the  legal  estate,  that  it  may  not  be  a  proper  and  prudent 
step  to  give  notice.  If,  for  instance,  the  legal  estate  is  vested  in  a 
first  mortgagee,  notice  should  be  given  in  order  to  prevent  his 
tacking  a  subsequent  charge  to  his  first  mortgage,  or  parting  with 
the  legal  estate  to  any  other  person  on  being  paid  off  (s). 


(4.)  Notice  to  complete  title. 

On  the  assignment  of  a  chattel  personal,  the  title  is  complete  As  between 
between  the  parties  and  their  representatives  without  any  notice  (t) ;  *  *  parties, 
but  it  is  otherwise  as  between  successive  assignees. 

As  between  assignees  on  the  assignment  of  a  chattel  personal,  As  between 
whether  the  interest  be  present  or  future,  vested  or  contingent, 
notice  should  be  forthwith  given  to  the  trustees  in  whom  it  is  vested 
or  the  debtor,  it  being  now  decided  that  if  a  party  takes  an  assign- 
ment of  a  chattel  personal,  and  does  not  give  notice  of  it  to  the 
trustees  or  debtor,  a  subsequent  assignee  giving  such  notice  will 
gain  preference  (m),  unless  the  trustees  or  debtor  have  by  other  means 
received  sufficient  notice  of  the  prior  claim  (x).  And  if  the  assignor 
is  a  legatee  of  the  original  cestui  que  trust,  notice  must  also  be  given 
to  the  executor,  if  the  latter  has  not  assented  to  the  bequest  (j/). 
And  where  a  trustee  for  sale  of  estates  has  sold  part,  and  paid  the 
purchase  money  into  Court,  notice  of  an  incumbrance  on  a  share  of 
one  of  the  beneficial  owners,  is  sufficient,  if  given  to  the  trustees 
without  a  stop  order  («).  There  is  no  distinction  between  legal 
and  equitable  incumbrances  (a). 

(r)  Waldron  v.  Slopcr,  1  Drew.  193  ;  v.   Prescott,    2   Y.    &   Coll.    Exc.  488  ; 

Harms  v.  Pinhmy,   36  L.  J.  Ch.  815,  (Jcoper  v.  Fynmore,  3  Eusa.  CO ;   Jonea 

M.  R.  ■<■■  J  ^P- ;  ^"^P-  Monro,  Buck,  300  ;  Exp. 

(s)  2  Dav.  Conv.  784,  ed.  3.  Colvill,    Mont.     110  ;    £rp.    Tennyson, 

(t)  Cook  V.  Black,  1  Ha.  390  ;  Jones  T.  Mont.  &  Bl.  67. 

Cfibbons,  9  Ves.'410.  (a)  Lloyd  y.  Banks,  S  Ch.  488. 

(u)  Bum  v.  Carvalho,  i  My.  &  Cr.  690;  (y)  Holt  v.  Dewell,  7  Ha.  446. 

Martin  v.  Sedgwick,  9,  Bea.  333  ;  Foster  {z)  Matthews  v.  Gatih,  15  Sim.  51  ;  see 

V.   Cockerell,  sup.  ;  Eulton  v.   Sandys,  inf.  p.  770. 

Yd.  602  ;  Dearie  v.  Ball ;   Loveridge  v.  (a)  £jep.  ArkwrlgU,  3  M.  D.  &  D.  129; 

Cooper,  3   Euss.  1  ;    Wright    v.   Lord  Exp.  Wood,  ib.  315. 
Dorchester,  1  ib.  9,  note ;  and  Cumming 
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Chap.  65. 


The  onus 
on  whom. 


Delivery  of 
l)ond. 


To  whom 
notice  should 
he  given. 


Paymaster 
general. 

Inquiry. 


The  burden  of  shewing  the  absence  o£  notice  falls  on  those  who 
claim  against  the  security  (6). 

The  delivery  of  the  bond  or  other  evidence  of  the  debt  will  not 
dispense  with  notice,  for  the  assignor  can  still  claim  payment  of 
the  debt  from  the  person  liable  to  pay  (c). 

The  notice  must  be  given  to  the  person  who  has  the  actual  control 
of  the  fund  {d),  as  if  there  are  two  sets  of  trustees,  and  one  set  only 
has  the  fund  (e).  And  the  recipient  of  the  notice  may  be,  according 
to  the  nature  or  subject  matter,  a  debtor,  a  trustee  in  bankrupteyj 
insurers,  trustees,  or  executors. 

In  case  of  a  legacy,  the  notice  must  be  given  to  the  executors  ;  but 
if  in  trust,  to  the  trustee  after  an  assent  (/) ;  in  respect  of  freight, 
to  the  ship  agent  who  entered  into  the  charter  party  and  to  whom 
thfe  money  was  payable  and  not  the  charterers  (g) ;  in  case  of 
ship  and  cargo  at  sea,  to  the  master  (A),  or  to  the  consignee  (i). 
Notice  must  be  given  as  soon  as  circumstances  will  admit,  as 
where  a  mortgage  was  made  of  a  ship  and  cargo  abroad  and  the 
cargo  was  transhipped,  a  notice  to  the  consignee,  given  as  soon  as 
the  transhipment  was  known,  was  preferred  to  an  earlier  notice  by  a 
mortgagee  abroad  {k) ;  but  priority  will  be  lost  by  neglect  to  send 
notice  where  there  were  time  and  means  of  communicating  with  the 
ship  {I). 

Notice  to  the  paymaster  general  of  a  charging  order  upon  a  fund 
in  Court  is  considered  useless  (m). 

Before  taking  his  security,  the  puisne  incumbrancer  ought  to 
inquire  from  the  proper  person  if  any  notice  had  already  been 
given  (m).  "Where,  however,  no  notice  of  a  prior  incumbrance  has 
been  given  to  the  trustee,  omission  on  the  part  of  the  puisne  in- 
cumbrancer to  inquire  is  immaterial,  and  will  not  prevent  his 
gaining  priority  by  giving  notice  of  his  own  incumbrance  (o). 

The  right  of  priority  from  notice  applies  as  well  where  the  second 

{h)  Langton  v.  Horttm,  1  Ha.  549. 

(i)  Feltham  y.  Cflark,  1  De  G.  &  S.  307; 
Sj^.  Kelsall,  De  G.  352. 

(k)  Feltham  v.  Clark,  sup. 

(I)  Exp.  Imcos,  3  De  G.  &  J.  113. 

(m)  Warhurton  v.  Hill,  Kay,  470,  and 
Ealy  V.  Barry,  3  Ch.  452  ;  notwith- 
standing Greeidtig  v.  Beckford,  5  Sim. 
195. 

(n)  Smith  v.  ,S.  2  0.  &  M.  231. 

(o)  Mevue  t.  Bell,  1  Ha.  86 ;  Foster  v. 
Blaekatone,  1  My.  &  K,  297. 


(i)  Ea^p.  Stevens,  4  D.  &  C.  117. 

(c)  Williams  v.  Thorp,  2  Sim.  257 ; 
Exp.  Colvill,  Mont.  110. 

(cJ)  Bridge  v.  Beadon,  3  Eq.  664,  M.R. 

(e)  lb.  And  Be  Booth's  Settlement, 
21  L.  T.  239  ;  Wise  v.  W.  2  J.  k  L. 
403. 

(/)  Gardner  v.  Lachlan,  4  My.  &  Cr. 
129  ;  West  v.  Bidd,  2  Ha.  249  ;  Eolt  v. 
SevxU,  4  ib.  446  ;  Eocp.  McTv/rk,  2  Dea. 
58  ;  Re  Breech-Loading  Armowy  Co.,  6 
Eq.  284,  M.  E. 

[g)  Gardner  v.  Lachlan,  sup. 


Digitized  by  Microsoft® 


Sect.  4.  NOTICE  TO  COMPLETE  TITLE.  767 

assignee  has  taken  his  assignment  from  the  personal  representa- 
tive of  the  cestui  que  trust  as  from  the  cestui  que  trust  him- 
self (^j). 

Notice  of  an  assignment  of  shares  in  a  company  must  he  given  (5) ;  stares  of 
but  the  assignment  is  complete  without  registration  (r).  It  has 
been  held  that  a  mortgagee  of  shares  from  a  trustee  in  whose 
name  the  shares  stand  gains  priority,  by  notice  to  the  office, 
against  the  cestui  que  trust  (s),  that  is,  it  may  be  presumed,  if  he 
had  no  knowledge  of  the  trust  before  giving  notice.  But  this 
decision  is  opposed  to  Finkett  v.  Wright  (t),  in  which  the  title  of 
the  cestuis  que  trust  of  shares  in  a  banking  company  was  held  to  be 
completed  by  a  declaration  of  the  trust  without  notice  to  the  bank, 
as  against  a  subsequent  equitable  incumbrance  created  by  the 
trustee  in  favour  of  the  bank,  and  this  seems  to  be  the  preferable 
opinion. 

Notice  to  one  of  several  partners  is  notice  to  the  partnership  («).  Notice  to 

Notice  is  effectual  where  a  partner  is  a  member  of  two  firms  {x).        ^^  "^™' 

But  notice  to  a  member  of  a  joint  stock  company  is  not  notice  To  member 

of  company. 

to  the  company  {y). 
Assignees  of  incumbrances  have  priority  inter  se  according  to  Between 

,  .  assignees  of 

notice  {z).  incumbrances. 

Notice  is  not  required  in  the  case  of  bills  of  exchange,  promissory  Bills  and 
notes,  or  other  negociable  instruments ;  but  if  any  such  instruments 
have  before  bankruptcy  been  delivered  without  indorsement  as 
security  to  a  creditor,  the  trustee  in  bankruptcy  must  indorse  them, 
but  the  indorsement  may  be  special  so  as  to  prevent  personal 
liability  (a). 

If  an  incumbrancer  gives  notice  to  a  purchaser  before  actual  When  notice 
payment  of  the  purchase  money,  it  is  sufficient  (6),  although  the 
purchaser  has  given  bond  or  other  security  (c) ;  or  after  payment,  but 

{p)  ReFreahfield's  Tr.,  11  Oh.  D.  198,  (x)  Steele  v.  Stuart,  2  Eq.  84,   V.  C. 

M.  R.  Wood. 

{q)  Exp.  Fallance,  3  M.  &  A.   224  ;  (j/)  Carew'a  Estate,  31  Beav.  39. 

Cumming  v.  Prescott,  2  Y.  &  C.   488,  (2)  Commissioners  of  Public  Works  v. 

Exc. ;  and  see  mp.  p.  456.  Sarly,  23  Beav.  508 ;  3  Jur.  N.  S.  478. 

(r)  Dgdds  v.  Hills,  2  H.  &  N.  424.  (a)  Ei^.  Price,  3  M.   D.   &  D.  586  ; 

(s)  Martin  v.  Sedgwick,  9  Beav.  333.  Exp.  Greening,  13  Ves.  206  ;  Exp.  Mow- 

{t)  2   Ha.    120  ;  affirmed  Murray   v.  hray,  1  J.  &  "W.  428. 

Pinkett,  12  0.  &  F.  764.     And  see  Clack  (b)  Tourville  v.   Naish,   3  P.  Wras. 

V.  Bolland,  19  Beav.  262 ;  18  Jur.  1007.  307. 

(m)  Travis  v.  Milne,  9  Ha.  141 ;  War-  (c)  11.  and  Sardingham  v.  Nicholls,  3 

ccster  Corn  Exch.  Co.,  3  De  G.  M.  &  G.  Atk.  304. 
180. 
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before  execution  of  tlie  conveyance  (d) ;  for  it  is  all  one  transaction  (e). 
And  if  a  cheque  be  given  but  countermanded,  notice  before  the  with- 
drawal of  the  countermand  is  in  time  (/). 
Notice  in  Where  notice  is  required  to  take  a  case  out  of  the  order  and  dis- 

bankruptoy.  position  clause  in  bankruptcy,  it  is  sufficient  if  it  is  given  between 
the  act  of  bankruptcy  and  the  petition  for  adjudication,  if  the  in- 
cumbrancer had  no  notice  of  the  act  of  bankruptcy.  It  is  true  that 
by  sect.  15  (5)  of  B.  A.  1869,  all  goods  at  the  commencement  of 
the  bankruptcy  in  the  order  and  disposition  of  the  bankrupt  belong 
to  the  trustee,  and  that  by  sect.  11  thereof,  the  commencement  of 
the  bankruptcy  is  defined  to  be  the  completion  of  the  act  of  bank- 
ruptcy (g),  yet  by  sect.  94  (3)  (h),  any  boiid  fide  dealing  with  the 
banlcrupt  between  the  act  of  bankruptcy  and  the  petition  is  pro- 
tected, and  the  giving  notice  by  the  incumbrancer  to  the  bankrupt 
is  a  bojidfide  dealing  within  the  statute  (i). 

By  5  Vict.  c.  5,  the  old  writ  of  distringas  out  of  the  Exchequer 
is  superseded  by  a  writ  of  distringas  out  of  Chancery  (of  which  a 
form  is  set  out  by  the  act),  and  which  may  be  obtained  by  any  party 
interested,  by  motion  or  petition  in  a  summary  way  without  action 
brought,  to  restrain  the  Bank  of  England,  or  any  public  company, 
whether  incorporated  or  not,  from  permitting  the  transfer  of  stock 
or  shares,  or  paying  dividends  thereon.  And  the  act  provides  that 
the  force  and  effect  of  such  writ,  and  the  practice  under  the  same, 
is  to  be  the  same  as  was  then  in  force  in  the  Court  of  Exchequer, 
but  subject  to  the  orders  and  regulations  of  the  Courts  of  Chancery. 

By  the  Jud.  Act,  Order  xlvi.  r.  2,  any  person  claiming  to  be 
interested  in  any  stock  transferable  at  the  Bank  of  England, 
standing  in  the  name  of  any  Other  person  may  sue  out  a  writ  of  dis- 
tringas pursuant  to  the  statute  5  Vict.  c.  5,  as  heretofore  (Ic).  Such 
writ  may  be  issued  out  of  any  office  of  the  High  Court  in  London, 
where  writs  of  summons  are  issued. 

Where  stock  is  standing  in  the  name  of  a  deceased  trustee, 
and  there  is  no  personal  representative  to  whom  notice  can 
be  given,  the  incumbrancer  who  first  serves  the  distringas  on  the 

(d)  Wigg  v.    TF.  1  Atk.   384;  FUz-  (g)  See  sup. p.  445. 
gerald  v.  Burk,   2  ib.    397  ;  Moore  v.  (A)  See  sup.  p.  397. 
Mayhow,  1.  Ch.  Ca.  34  ;  Story  v.   Lord  (i)  Ee  Styan,  1  Ph.  105  ;  2  M.  D.  &  D. 
Windsor,  2  Atk.  630.    But  see  Hill  v.  219.     See  Exp.  Heslop,  1  De  G.  M.  &  G. 
£ickersdike,  2  Fonb.  Eq.  149,  ed.  5.  477. 

(e)  Wigg  v.  W.  sup.  {k)  See  Dan.  C.  P.  ed.  4,  p.  1528,  and 
(/)  Tildesley  v.  Lodje,  3  Sin.  &  G.       ed.  C,  p.  1537. 

643  ;  3  Jur.  K^.  S.  1000. 
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Bank  of  England  obtains  priority  (Z).  Where  the  assignor  of  a 
share  is  trustee  of  the  fund,  the  distringas  should  be  placed  upon 
the  whole  fund,  for  where  the  distringas  was  only  placed  on  the 
share  of  the  trustee,  and  he  afterwards  absconded,  the  residue  of 
the  fund  was  held  to  belong  to  the  other  cestuis  que  trust  (m). 

Under  the  C.  0.  xxtI.,  when  the  assignee  of  a  fund  applies  for  Stop  order, 
a  stop  order  (m),  it  is  necessary  to  shew  generally  the  title  of  the 
assignor,  either  by  the  proceedings  in  the  cause,  or  by  affidavit,  and 
also  to  shew  the  assignment,  either  by  proving  its  execution  in  the 
usual  way,  or  by  the  assignor  appearing  (o)  and  admitting  it.  And 
therefore  the  assignor,  though  a  party  to  the  cause,  must  be  served 
with  the  petition,  if  presented  by  the  assignee  alone  (p).  But  no 
other  parties  than  the  assignor  need  be  served ;  but  if  served  they 
will  be  entitled  to  costs  (q). 

The  person  who  obtains  the  order,  or  the  share  of  the  stock  or  Costs  ocea- 
other  property  the  subject  of  the  stop  order,  is  liable  at  the  dis-  order, 
cretion  of  the  Court  or  the  judge  at  chambers,  to  pay  any  costs, 
charges,  and  expenses,  which  by  reason  of  any  such  order  having 
been  obtained,   shall  be  occasioned  to  any  party  to  the  cause  or 
matter,  or  any  person  interested  in  such  stock  or  other  property  (r). 

There  must  be  either  proof  or  admission  of  the  incumbrance  ; 
the  order  will  not  be  made  '  vrithout  prejudice  to  any  question  as  to 
the  validity  of  the  incumbrance '  (s). 

A  stop  order  does  not  affect  any  right ;  all  that  is  done  is  to  prevent  stop  order 
payment  out  of  Court  without  notice  to  the  party,  in  order  that  lie  any'r^ght?^"* 
may  then  appear  and  support  his  rights  (<)• 

Of  two  assignees  of  a  fund,  the  assignee  who  first  obtains  the  priority  to 
stop    order  is   preferred  (m),  and    notice   should   be  given  to  all  llfjj°^ 
persons  who  have  obtained  similar  orders  on  the  fund  [x). 

But  the  operation  of  a  stop  order  is  confined  to  the  amount  on  j^^^^  „£  B^p 
which  the  order  is  founded  (;(/).     Thus,   where  the   assignees   of  "i''^'"- 
shares  of  a  fund  in  Court  obtained  a  stop  order  which  extended 
over  the  whole  fund,  and  afterwards  became  assignees  of  another 

(I)  My  V.  Bridges,  2  Y.  &  C.  C.  C.  (?)  OlaxbrooJc  v.  Gillat,  9  Beav.  611. 


486 


(r)  0.  0.  xxvi. 


JO.  •   ' 

{m)  Wilkins  v.  Sibley,  4  Giff.  442.  («)  WincheUea  v.  Garrety,  1  Beav.  223. 

(n)  Dan.  0.  P.  ed.  4,  p.  1528,  and  ed.  (<)  Jmcos  v.  Peacoek,  9  «.  181. 

5   D  1537.  ^"^  Oreening  t.  Beckford,  5  Sim.  195. 

'  (o)   Wood  V.   rincent,  4  Beav.   419  ;  (a:)  Eulkes  v.  Day,  10  *.  41. 

Parsons  y  Groome,  ib.  iil  ;  QiMrmany.  iy)  Maeleod  v.  Buchanan,   33  Beav. 

mUiams,  5  ib.  133.  234 ;  9  Jar.  K  S.  1266  ;  affirmed  4  De 

[p)  Parsons  v.  Groome,  mp.  G-  J-  &  Sm.  263. 

3  D 
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count the 
fund  mnst 
be  carried. 


When  notice 
complete  be- 
fore stop 
order. 

Court  not  in 
possession  of 
whole  fund. 


Stop  orders 
on  same  day. 


Declaration 

that  trustee 
has  had 
notice. 

Trustee 
Belief  Act. 

When  trustee 
has  a  lien  on 
fund. 


After  decree. 


share,  but  obtained  no  other  stop  order,  a  subsequent  assignee  of 
that  share  without  notice  who  had  obtained  a  stop  order,  gained 
priority  over  them  {z). 

If  after  a  stop  order  by  an  incumbrancer  on  part  of  a  fund,  the 
fund  is  distributed,  and  the  share  of  Ihe  mortgagor  is  carried  oyer 
'  to  the  account  of  the  mortgagor  and  his  incumbrances,'  another 
incumbrancer  who  afterwards  obtains  a  stop  order  on  the  share 
gains '  no  priority  (a) ;  but  upon  the  distribution  of  the  fund,  care 
should  be  taken  that  the  share  is  not  carried  over  to  the  account  of 
the  mortgagor  alone  (b). 

Where  equitable  incumbrancers  have  completed  their  title  by 
notice  before  the  fund  is  paid  into  Court,  stop  orders  obtained  by 
other  incumbrancers  cannot  prejudice  them  (c). 

Until  the  Court  has  in  some  way  taken  possession  of  the  whole 
fund,  notice  should  be  given  to  the  trustee  or  executor  (d),  because 
the  concurrence  of  the  trustee  is  necessary  for  the  disposition  of 
the  residue  in  his  hands  (e). 

Where  two  incumbrancers  obtained  stop  orders  on  the  same 
day,  but  one  had  previously  given  notice  to  the  trustee,  he  was 
preferred  (/). 

Where  in  a  suit  it  is  decided  that  a  trustee  has  had  notice  of  an 
incumbrance,  but  there  are  no  cestuis  que  trust  in  esse,  only  a  decla- 
ration to  that  effect  is  made  (g). 

Notice  to  trustees  acting  under  the  Trustee  Relief  Act  is  suffi- 
cient without  a  stop  order  (/i). 

Where  an  agent  or  trustee  has  a  lien  upon  a  fund  in  his  hands 
which  he  pays  into  Court,  he  should  obtain  a  stop  order,  otherwise 
his  lien  may  be  postponed  to  other  incumbrancers  obtaining  stop 
orders  (i).  So  where  the  trustee  himself  becomes  an  incumbrancer 
on  the  fund  in  Court,  he  will  not  be  safe  without  a  stop  order  (k). 

In  case  of  a  stop  order  after  decree,  a  bill  was  ordered  to  be  filed 
in  ten  days  (I). 

It  is  a  breach  of  trust  in  trustees  not  to  obtain  a  stop  order  (m). 


(2)  Swp.  p.  769,  n.  (2/). 

(a)  Idster  v.  Tidd,  i  Eq.  462,  M.  R. 

(6)  lb. 

(c)  Livesay  v.  Bardimg,  23  Beav.  141 ; 
Day  y.  D.  1  De  G.  &  J.  144  ;  23  Beav. 
391  ;  3  Jut.  TS.  S.  403,  782. 

{d)  Warhurton  v.  Hill,  Kay,  470 ; 
Matthews  v.Gabh,  15  Sim.  51 ;  Thompson  v. 
TomMns,  2  Dr.  &  Sm.  8  ;  8  Jur.  N.  S.  186. 

(e)  li. 


(/)  TimsonY.  EamsboUom,  2  Keen,  35. 

(g)  Wise  v.  W.iJ.h  L.  403. 

[h)  Thompson  v.  TomMns,  sup. 

(i)  Swayne  v.  S.  11  Beav.  463  ;  see 
inf.  774  (k). 

{k)  Elder  v.  Maclean,  3  Jur.  N.  S.  283. 

(l)  JFeistel  v.  King's  Coll.,  Camb.  11 
Beav.  254. 

(m)  Wlieatley  v.  Eastow,  1  Jur,  N.  S. 
222,  V.  0.  Stuart. 
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Orders  in  the  nature  of  stop  orders  will  not  be  granted  in  lunacy  Lunacy, 
at  the  instance  of  assignees  of  the  next  of  kin  of  the  lunatic  (m). 

On  assignment  of  a  debt  of  a  company  in  course  of  being  wound  Winding  up. 

up,  notice  must  be  given  to  the  official  liquidator  (0). 

Where  there  is  an  assignment  of  stock  in  the  funds,  the  only  Course  when 
J.  .,..,„,.,  stock  in  the 

sate  course  is  a  chstnngas  on  the  fund,  an  indorsement  on  the  funds. 

trust  deed,  and  payment  into  Court  (p). 

The  assignment  of  marginal  receipts  in  hands  of  bankers  to  Marginal 

cover  advances  was  held  subject  to  a  set  off  for  sums  due  at  the 

date  of  the  notice  of  assignment  (q). 

It  is  no  longer  necessary  to  procure  a  charging  order  in  the  Court  Charging  order 

not  necessary. 

from  which  the  judgment  issued  before  applying  for  a  stop  order, 
as  it  was  formerly  (r). 
At  the  instance  of  the  mortgagee  of  the  reversion,  the  Court  Stop  order 

°  °  on  deeds. 

declmed  making  a  stop  order  on   deeds  brought  into  chambers 

under  a  decree  (s).     But  a  stop  order  has  been  made,  directing  that 

a  tin  box  in  Court  containing  turnpike  securities  should  not  be 

parted  with  without  notice  to  the  petitioner  (t). 

Where  the  mortgagee  of  an  equity  of  redemption  in  a  rever-  Trustee  in 

J.       u  i  bankruptcy 

sionary  interest  obtained  a  stop  order,  and  then  took  a  further  bound  though 
charge,  but  did  not  obtain  another  stop  order,  the  assignees  of  the  ^°^  ^  ™  ^^' 
mortgagor  bankrupt  were  held  to  be  bound  by  the  further  charge  («)• 


(5.)  Notice  by  trustee  in  bankruptcy. 

A  chose  in  action  or  a  reversionary  or  equitable  interest  of  a 
bankrupt  passes  to  his  trustee  without  the  necessity  of  any  notice 
by  him  (x). 

Where  a  chose  in  action  or  reversionary  interest  is  assigned  by  a  Trustee  hound 
bankrupt  before  his  bankruptcy  without  notice  being  given  to  the  j^°^^^ ^°gJ^ 
debtor  or  trustee,  the  assignee  in  bankruptcy  is  bound,  notwith-  ^^  assignee, 
standing  the  absence  of  notice,  and  independently  of  statute,  for  the 
trustee  in  bankruptcy  cannot  be  in  a  better  position  than  the  bank- 
rupt himself. 

(n)  Me  miHnson,  10  Ch.  73  ;  over-  V.  C.  Malins. 

ruling  Be  Piggott,  3  Mac.  &  G.  268,  and  (s)  Cotton  v.  C.  6  Beav.  QQ. 

lie  Moore,  1  ih.  103.  (t)  Williams  v.  Symonds,  9  iJ.  523. 

(0)   Wragge's  Case,  5  Eq.  284,  M.  E.  {u)  Grainge  v.  Warmr,  6  W.  R.  219, 

(y)  Phipps  V.    LovegroDC,   16    ib.  80,  V.  C.  Stuart. 

L.  J.  James.  (x)  BartUtt  v.  B.  1  De  G.  &  Jo.  143  ; 

(j)  Jeffryes  v.  Agra  Bk.,  2  ib.  674.  overruling  Ek^.  Newton,  4  D.  &  C.  138  ; 

(r)  Hopcxoell  v.   Barnes,   1   Cli,  630,  see  Qrainge  v.  Warner,  sup. 

3  D  2 
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or  may  lose 
prioritj. 


But,  as  a  general  rule,  in  competition  with  incumbrancers, 
the  trustee  must  give  notice,  otherwise  he  will  be  postponed  to 
prior  or  subsequent  incumbrancers  who  first  give  notice  (y)  : 
for  where  the  trustee  in  bankruptcy  is  aware  of  the  rever- 
sionary or  other  interest  and  omits  to  give  notice,  a  subsequent 
assignee  for  value  without  notice  of  the  bankruptcy  will  have 
priority  (^:).  There  were  no  words  in  the  Insolvent  Debtors'  Act, 
7  Geo.  4,  c.  57,  s.  42,  giving  the  assignee  any  higher  interest  than 
the  insolvent  himself  had  (a) ;  and  the  same  principle  appUed  to 
the  former  bankrupt  laws  (6) ;  but  under  the  B.  A.,  1849,  s. 
141,  the  contrary  was  held(c),  on  the  ground  of  the  different 
wording  of  the  statute,  which  expressly  enacted  that  neither  the 
bankrupt  nor  any  one  claiming  under  him  after  the  appointment  of 
assignees  shall  be  entitled  to  recover  (d). 


Vague  rumours 
insufficient. 


(6.)  What  amounts  to  notice. 

In  reference  to  the  doctrine  of  express  notice,  the  Court  does 
not  require  a  party  to  take  notice  of  vague  rumours  proceeding 
from  strangers  to  the  estate  (e) ;  and  it  is  expected  that  the 
notice  shall  be  made  with  some  degree  of  precision  as  to  the 
nature  of  the  supposed  right,  and  not  consist  of  a  mere  general 
and  undefined  claim  (/) ;  but  whether  the  notice  be  express,  or 
rest  on  rumour  or  on  general  claim,  a  purchaser  or  mortgagee 
can  never  be  advised  to  disregard  it,  or  to  accept  the  title 
without  an  inquiry  into  the  nature  of  the  demand  (gf).  General 
conversation  will  not  suffice  {h) ;  but  a  conversation  between  a 
person  and  a  witness,  stating  that  he  had  consulted  a  solicitor 
about  a  supposed  charge,  amounts  to   notice  (i).     Though  notice 


(2/)  Atkinson's  Tr.,  2  De  G.  M.  &  G. 
140 ;  affirming  4  De  G.  &  Sm.  648 ; 
Zloyd  V.  Banks,  3  Ch.  488,  reversing  4 
Eli.  222,  M.  R.  ;  Bromi's  Tr.,  5  ib.  88, 
V.  C.  Malins;  Barr's  Tr.,  4  K.  &  Jo. 
219  ;  4  Jur.  N.  S.  1013  ;  Stuart  v.  Cocke- 
rell,  8  Eq.  607,  V.  C.  Malins ;  Be  Com- 
thorne,  i  De  G.  &  S.  551,  n. ;  BusseU's 
Folia/  Tr.,  15  Eq.  26,  V.  C.  MaUns. 

(«)  AfkinsoiCs  Tr.,  sup.;  Re  Barr's  Tr,, 
sv/p.;  Brown's  Tr.,  sup. 

(a)  Be  Atkinson's  Tr.,  sup. 

(S)  Mitford  v.  M.  9  Yes.  87  ;  Stuart 
V.  Gockerell,  sup. 

(c)  Be  Coombe's  Tr.,  1  Giff.  91  ;  5  Jur. 
N.  S.  784  ;    WeWs  Policy,  36  L.  J.  Ch. 


341  ;'15  "W.  R.  529,  V.  C.  Malins. 

id)  Bright's  Sett.  13  C.  D.  413,  C.  A. 

(e)  WildgooseY.  Wayland,  Goulds.  147 ; 
Pow.  Mtg.  561,  a.  C.  ed.  6. 

(/)  Jolland  T.  Stairibridge,  3  Ves. 
478. 

(g)  See  Fry  v.  Barter,  1  Mod,  311  ; 
Butcher  v.  Stapely,  1  Vern.  363. 

[h)  Ford  T.  White,  16  Beav.  123 ; 
Mwards  v.  Martin,  1  Eq  121,  V.  0. 
Stuart. 

(i)  Farle  v.  Pickin,  1  Russ.  &  M.  547. 
But  see  Browne  v.  Savage,  4  Drew.  635  ; 
5  Jur.  N.  S.  1020  ;  Saffron  Walden  Sac. 
V.  Bayner,  14  Ch.  D.  406,  C.  A.,  re- 
versing 10  ib.  696,  V.  C.  Bacon. 
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need  not  be   in   writing,   verbal   notice   must   be   of  a  formal  Verbal 

1  I       /  7  \  sufficient, 

character  (A). 

It  is  not  necessary  that  formal  notice  should  be  given  by  the  Notice  to 
,  ,  ,  trustGOt 

assignee  to  the  trustee,  it  is  sufficient  if  information  of  the  assign- 
ment has  reached  the  trustee  in  such  a  form  as  to  regulate  his  conduct 
in  the  execution  of  his  trust ;  it  is  sufficient  that  such  knowledge 
or  information  has  been  brought  to  the  mind  of  the  trustee  as 
an  ordinary  man  of  business  would  act  on  (l) ;  and  it  is  not  material 
in  what  character  the  trustee  acquired  his  knowledge,  if  he  had  actual 
knowledge  at  the  time  the  second  incumbrance  was  created  (m). 

Notice  to  one  of  several  trustees  is  sufficient,  so  long  as  he  re-  Notice  to  one 

of  truatees. 
mains  in  the  trust  (n),  but  no  longer  (o)  ;  inquiry  should  therefore 

be  made  from  all  the  trustees  (p). 

Where  the  assignor  is  trustee,  notice  to  him  is  insufficient,  for  ^™  trustee 

_  _  _  aasignor  or 

it  is  his  interest  to  conceal  it  (q).     Where  the  assignee  is  trustee  assignee. 

that  is  sufficient,  for  it  is  not  his  interest  to  conceal  it  (r).  But  if 
a  formal  notice  is  given  to  the  trustee,  that  is  good,  notwithstand- 
ing his  interest  (s). 

Where  old  trustees  have  received  notice  of  a  charge,  but  have  not  Change  of 
communicated  it  to  the  new  trustees,  there  is  no  breach  of  trust  in  after  notice, 
the  latter  in  dealing  with  the  funds  (t) ;  and  the  new  trustees  are 
not  bound  to  inquire  of  the  old  trustees  whether  any  notice  has 
been  given  (m)  ;  in  such  a  case  the  notice  to  the  old  trustees  pre- 
vails (x) ;  and  inasmuch  as  on  an  appointment  of  new  trustees,  the 
notice  may  fail  for  want  of  communication,  it  would  be  advisable  to 
put  notice  on  the  trust  deed  (y). 

Notice  to  the  solicitor  of  the  trustees  is  sufficient,  although  not  com-  Notice  to 
municated  or  given  for  the  purpose  of  being  communicated  (z);  but  the  trustees.  ° 
solicitor  must  be  actually  authorised  as  agent  to  receive  notices  (zz). 

(k)  Re  Tichener,  35  Beav.  317 ;  Browne  (q)  lb.     And  Willes  v.  Greenhill,  29 

V.  Savage,  sup.;  N.  B.  Ins.  Go.  v.  EalUtt,  Beav.  376,  387  ;  7  Jur.  N.  S.  1134  ;  4  De 

7  Jur.  N.  S.  1268,  M.  R.  G.  M.  &G.  147. 

(Q  Lloyd  V.  Banks,  sup.,  and  overruling  (r)  Browne  v.  Savage,  sup. 

Brown's  Tr.,  sup.     Ani  see  Agra  Bank,  {s)  lb.     And  Willes  v.  Greenhill,  sup. 

re  Worcester,   3  Ch.   555  ;    AllcUon  v.  (<)  Phipps  v.   Lovegrove,    16  Eq.  80, 

Chichester,  10  L.  E.  C.  P.  319.  L.  J.  James. 

(m)  Meux  v.  Bell,  1  Ha.  73  ;  Tibbits  v.  (m)  lb. 

George,  5  A.  &  E.  107.     And  see  Gale  v.  (a)  lb. 

Lewis,  9  Q.  B.  730  ;  16  L.  J.  Q.  B.  119.  (y)  Phipps  v.  Lovegrove,  sup. 

(n)  Smith  v.  iS".  2  C.  &  M.  231 ;  Meux  (z)  Sickardsv.  Gledstaiies,  3  GiflF.  298;  8 

v.  Bell,  sup.  Jur.  N.  S.  455  ;  5  L.  T.  N.  S.  416 ;  affirmed 

to)  TirMon   v.  Sansbottom,  2   Keen,  SI  h.  J .  Oh.  H2  ;  Willes  v.  Greaihill,  sup. 

35  ;  Winchelsea  v.  Garrehj,  1  Beav.  223.  (22)  Saffron  Walden  Building  Soc.  t. 

{p)  Broton  v.  Savage,  sup.  Bayner,  sup. 
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Chaf.  6S. 


Trustee  bound 
to  accept 
notice. 

Agent. 

Compajiy. 


The  fund 
must  be  in 
band. 


Trustee  a 
creditor  on 
fund. 


Feme  coverte 
and  infants 
bound. 


The  trustee  or  other  holder  is  bound  to  accept  notice,  and,  if  he 
disregard  it,  will  be  compelled  to  make  good  the  fund  (a). 

Notice  through  an  agent  is  binding  (b) ;  and  a  company  is  bound, 
although  they  have  no  rules  regulating  notices,  or  do  not  require 
notices  to  be  given  of  assignments  (c).  See  as  to  notices  of  trusts 
as  to  ships  (d) ;  see  as  to  joint  stock  companies  (e). 

Notice  to  a  trustee  before  the  fund  reaches  his  hands  will  not 
confer  priority  (/),  This  principle  has  been  applied  to  an  attach- 
ment issued  out  of  the  Lord  Mayor's  Court  against  a  fund  before  it 
comes  to  the  trustees'  hands  (g).  But  the  doctrine  that  a  stake- 
holder is  at  liberty  to  disregard  a  notice  given  previously  to  the 
actual  receipt  of  the  fund  must  be  applied  with  caution  Qi). 

Where  the  trustee  is  himself  an  incumbrancer,  or  has  a  set  off 
or  equities  against  the  fund  or  the  owner  of  it  before  it  reaches 
his  hands  or  before  he  has  notice,  he  has  priority,  and  no  notice 
can  affect  it(t). 

Where  a  trustee  is  a  creditor  on  the  fund,  and  cannot  com- 
plete his  title  by  personal  notice,  he  should  take  care'  that  it  ap- 
pears on  the  declaration  of  trust  or  other  equivalent  instrument  (k) ; 
but  after  an  effectual  notice  from  other  persons,  the  trustee  cannot 
set  up  any  new  charge  or  set  off,  and  he  is  bound  to  withhold  all 
further  payments  to  the  mortgagor  (1).  Where  the  trustee  is  him- 
self the  first  assignee,  he  is  not  bound  (without  inquiry)  to  inform 
a  subsequent  assignee  giving  him  notice  (m) ;  and  generally  a 
trustee  upon  accepting  notice  is  not  bound  to  disclose  any  prior 
notice  which  he  has  received  (n). 

Notice  to  9,  feme  coverte  and  infant  is  binding  on  them  (o). 


(a)  Williams  v.  Thorp,  2  Sim.  257 ; 
Re  Menessy,  2  Dr.  &  W.  555. 
(6)  Re  Senessy,  sup. 

(c)  Williams  y.  Thorp,  swp.  ;  Exp. 
Patch,  7  Jur.  820,  Ct.  of  Eev. 

(d)  Sup.  p.  560. 

(e)  Inf.  p.1160,  Joint  Stock  Companies 
Act,  1862,  n.  30. 

(/)  Buller  V.  Flunhett,  1  Jo.  &  H. 
441 ;  7  Jur.  N.  S.  873  ;  Webster  v.  W. 
31  Beav.  393 ;  8  Jur.  N.  S.  1047  ; 
Somerset  v.  Cox,  33  Beav.  634 ;  10  Jur. 
N.  S.  361  ;  33  L.  J.  Ch.  490 ;  Addisonv. 
Cox,  8  Oh.  76  ;  Earl  of  Suffolk  v.  Cox, 
15  W.  R.  732,  M.  E,. 

{g)   Wehst^r  v,  W,  sup. 


{h)  2Dav.  Conv.  780,  ed.  3.  Sea  Marsh 
V.  ReacoGhe,  9  Jur.  N.  S.  780,  V.  C. 
Stuart. 

(i)  Somerset  v.  Cox,  sup.  ;  Willes  v. 
Greenhill,  29  Beav.  376  ;  4  De  G.  F.  &  J. 
147 ;  Nelson  v.  London  Ass.  Co.,  2  S.  & 
S.  292. 

(k)  Commissioners  of  Fvilic  Works  v. 
Sarhy,  23  Beav.  508  ;  3  Jur.  N.  S.  478  ; 
see  sup.  770  (i). 

(I)  Stephens  v.  Fenables,  31  Beav.  124. 

(m)  Re  Zewer,  i  Ch.  D.  101,  V.  C. 
Bacon  ;  affirmed  5  ib.  61. 

(n)  Stephens  v.  'Fenables,  sup. 

(o)  Jones  V.  Kearney,  1  Dr.  &  W.  166  • 
Tracey  y.  Lawrence,  2  Drew.  403. 
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The  fact  of  funds  standing  in  several  names  does  not  give  notice 
of  a  trust  or  call  for  inquiry  (p). 

Notice  to  the  trustee  binds  the  cestuis   que  trust  (q) ;   but  not  Notice  to 
where  the   notice   consists  of  a  prior  unregistered  deed  of  the  cestuis  que 
trustee  fraudulently  concealed  by  him  (r).  ''^'• 

Where  one  of  the  parties  to  the  assignment  is  secretary  to  the  Secretary, 
person  or  company  to  -whom  notice  is  to  be  given,  notice  vdll  not 
be  imputed  (s). 

Advertisement  in  a  newspaper  which  the  person  is  in  the  habit 
of  taking  is  not  notice  (t). 

Action  brought  is  not  notice,  where  debt  is  to  be  paid  on  notice  (w). 

It  is  sufficient  if  directors  in  a  company  receive  the  information  DLrectore,  &o. 
in  the  course  of  the  transactions  of  the  company,  as  by  verbal  in- 
formation at  a  board  {x).  Otherwise  notice  to  individual  directors 
is  not  notice  to  the  board  (y) ;  nor  is  notice  to  an  auditor  (z) ;  nor 
to  an  actuary  (a).  But  notice  to  the  secretary,  official  liquidator, 
or  other  officer  who  represents  the  company  will  bind  it  (b).  And 
the  assignee  will  not  be  affected  by  the  neglect  of  the  recipient  of 
the  notice  to  make  a  proper  entiy  (c).  But  in  the  case  of  mutual 
assurance  companies,  wherein  every  insurer  becomes  a  partner,  his 
dealing  with  his  own  policy  will  not  be  considered  as  a  partnership 
act  affecting  the  society  (d)  with  notice.  It  has  been  intimated 
that  notice  to  a  member  of  a  joint  stock  banking  company  is  not, 
since  1  &  2  Vict.  c.  96  (e),  notice  to  the  company ;  which  is  in  the 
nature  of  a  corporation  by  virtue  of  the  statute,  and  not  of  an 
ordinary  co-partnership  suing  jointly  (/). 

Partial  information  as  that  there  are  some  charges  renders  further  Partial 

.    -,•  1  1    /  \  information, 

inquiry  indispensable  [g). 

(p)  Dodds  V.  Hills,  2  H.  &  M.  424.  (c)  N.   B.  Ins.  Co.  v.  SalleU,  7  Jur. 

(?)   Wise  V.  W.'iS.k  L.  403  N.  S.  1263,  M.  E. 

(r)  Me  Bv/rmester,  9  Ir.  Ch.  41.  (d)  Thompson  v.  Speirs,  13  Sim.  469  ; 

(s)  Exp.  Boulton,  1  De  G.  &  J.  163  ;  3  BeBromlou,  ib.  475;  Martin  v.  Sedgwick, 

Jur.  N.  S.  425.  9  Beav.  333 ;  £xp.  Arkmight,  3  M.  D. 

{t)  Nagle  v.  Baylor,  3  Dr.  &  W.  60.  &  D.  129  ;  notwithstanding  Duncan  v. 

(u)  Moore  Y.  Petchell,  22  Beav.  172.  CJiamberlayn/i,   11  Sim.  123  ;  and  j&xp. 

(k)  Exp.   Agra  Bank,   re  Worcester,  Hose,  2  M.  D.  &  D.  131. 

3  Ch.  555,  L.  J.  («)  Extended  by  3  &  4  Vict.  c.  Ill ; 

(3/)  Be  Burmester,  sup.  ;    Exp.  Bur-  and  made  perpetual  by  5  &  6  Vict.  c.  85. 

bridge,  1  Dea.  142.  (/)  Steward  v.  D%mn,  12  M.  &  W. 

(z)  Be  Henessey,  sup.  664. 

(a)  Exp.  Watkins,  2  M.  &  A.  348.  (g)  Jones  v.  Williams,  24  Beav.  47  ;  3 

(b)  Re  Henessey,  sup. ;  Breech- Loading  Jur.  N.  S.  1066  ;  Wilson  v.  Hart,  2  H. 
Armoury  Co.,  5  Eq.  284,  M.  R. ;  AlUtson  &  M.  551  ;  11  Jur.  N.  S.  735  ;  13  "VV.  R, 
V.  Chichester,  10  L.  E,  C.  P.  319.      ■  988  ;  12  L.  T.  N.  S.  798, 
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Chap.  65. 


Means  of 
knowledge. 


False  answers  to  inquiries  may  dispense  with  further  inquiry  (h). 

'  Notice  '  and  '  knowledge '  mean  not  merely  express  notice,  but 
knowledge  or  the  means  of  knowledge,  to  which  the  party  wilfully 
shuts  his  eyes  (i). 

Where  money  was  lent  on  a  memorandum  of  deposit  of  a  policy, 
and  the  depositee  was  informed  that  the  policy  was  at  home,  but 
took  no  pains  to  inquire  where  it  was,  the  depositee  was  bound  by 
a  prior  deposit  of  the  policy  (k),  although  the  second  depositee  had 
given  notice,  and  the  first  depositee  had  not  (?), 


Direct  proof  of 
no  notice. 


Charity 


(7.)  Constructive  notice. 

Implied  or  constructive  notice  has  been  defined  to  be  knowledge 
which  the  Courts  impute  to  a  person  upon  a  presumption,  so  strong 
that  it  cannot  be  allowed  to  be  rebutted,  that  the  knowledge  must 
exist  or  have  been  communicated  (m). 

It  is  difficult  to  lay  down  general  rules  as  to  what  wiU  or  will  not 
be  constructive  notice ;  but  it  is  an  established  principle,  that  what- 
ever is  sufficient  to  put  a  person  upon  inquiry  is  good  notice  (w). 
As  for  example,  if  a  person  is  aware  that  the  legal  estate  is  in  a 
third  person,  he  is  bound  to  take  notice  what  the  trust  is  (o),  for  it 
is  his  duty  to  make  that  inquiry  of  the  trustee. 

Constructive  notice  will  not  always  be  presumed  in  opposition  to 
direct  proof  that  no  notice  existed  {p) ;  but  a  person  cannot  escape 
from  the  effect  of  constructive  notice  by  saying  that  he  did  not 
draw  the  natural  inference  from  the  facts  (q). 

Notice  of  proceedings  to  establish  a  right  is  not  notice  of  a 
collateral  equity  not  claimed  in  the  suit,  though  consequential  upon 
it  (r) .  Nor  is  notice  that  the  draft  of  a  deed  was  prepared  notice, 
it  seems,  of  the  deed  though  afterwards  executed  (s).  If  a  lease  be 
made  of  charity  lands,  which  is  set  aside  as  improvident,  it  seems 


(h)  Jones  v.  Williams,  24  Beav.  47  ; 
3  Jur.  N.  S.  1066. 

(i)LordWens],eydale,Jf«j/v.  Chapman, 
16  M.  &  W.  361 ;  Jones  v.  Gordon,  2 
App.  ^.  625  ;  Broadbeni  v.  Barlow,  3  De 
G.  F.  &  Jo.  670  ;  7  Jur.  N.  S.  479,  L.  C. 

(Jc)  Spencer  v.  Clarke,  9  Ch.  D.  137. 

(0  lb. 

(m)  Hewitt  v.  Loosemore,  9  Ha.  449  ; 
PluTTib  V.  FluUt,  2  Anst.  432  ;  Fisli. 
Mtg.  548,  ed.  3. 

(»)  Smith  V.  Lowe,  1  Atk.  490  ;  Anon. 
2  Freem.  Ii7,  pi.  171 ;  Taylorv.  Stibbcrt, 


2  Ves.  J.  437;  WillougJiby v.  W.  IT.  E. 
769  ;  Hall  v.  Smith,  14  Ves.  426  ;  Hiem, 
V.  Mill,  13  i6.  114;  Daniels  v.  Davison, 
16  ih.  249  ;  17  i6.  433  ;  Brunton  v.  Neale, 
9  Jur.  338,  L.  C. 

(o)  Anon.  2  Freem.  173,  pi.  171. 

(p)  Earl  of  Portsmouth  v.  Lord  Effing- 
ham, 1  Ves.  S.  435. 

(y)  Exp.  Snowball,  7  Ch.  549. 

(r)  Houlditch  v.  Wallace,  5  CI.  &  F. 
629. 

(s)  Cothay  v.  Sydenham,  2  Bro.  0.  C. 
391. 
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that  a  bond  fide  purchaser  of  a  sub-lease  will  not  be  supposed  to  have 

notice  of  that  fact(t),  which  depends  on  a  number  of  extraneous 

circumstances ;  though  the  purchaser  of  a  charity  lease  is  bound,  if 

the  improvidence  of  the  lease  appears  on  the  face  of  it,  and  does 

not  depend  on  extraneous  circumstances  (u). 

The  question,  when  it  is  sought  to  affect  a  person  with  con-  Question  turns 

1      •    •  3    "^  negligence, 

structive  notice,  is  not  whether  he  had  the  means  of  obtaming,  and 

might  by  prudent  caution  have  obtained,  the  knowledge  in  question, 

but  whether  the  not  obtaining  it  was  an  act  of  gross  or  culpable 

negligence  (x). 

In  cases  of  this  kind  it  is  the  opinion  of  eminent  judges  that  it  is  Doctrine 

'■  "^    .  .  not  to  be 

highly  inexpedient  to  extend  the  doctrine  of  constructive  notice  [y).  extended. 


(8.)  Notice  from  tenancy  or  possession. 

On  the  same  principle,  it  is  held  that  notice  of  the  land  being  Constructive 
in  tenancy  is  notice  of  the  nature  of  the  interest  of  the  tenant  in  tenancy, 
the  land,  as  of  a  lease,  although  the  purchaser  or  mortgagee  con- 
sidered the  tenant  to  be  tenant  only  from  year  to  year  (z) ;  but  it 
must  be  observed,  that,  if  the  lease  be  invalid,  the  point  of  notice 
cannot  prevent  an  ejectment  at  law  (a). 

Possession  of  a  third  person  of  corporeal  hereditaments  is  sufiB- 
cient  to  put  upon  inquiry  (6) ;  and  possession  of  mines  also,  although 
not  always  worked  (c).  Possession  of  A.  and  his  under-tenants,  is 
notice  of  their  rights  (d). 

So  a  person  agreeing  for  an  underlease  has  constructive  notice   Underlease, 
of  all  usual  covenants  in  the  original  lease,  and  of  unusual  ones,  if 
he    takes   possession,  or  has   an   opportunity  of   examining  the 
deed  (e) ;  so  an  underlessee  of  wife's  chattels  real  is  affected  with 

(<)   Att.-Oen.   V.   Backhouse,    17  Ves.  Thomas-^.  Davies,  9  W.  E.  831,  V.  C. 

283.  Stuart ;  Eolmes  v.  Powell,  8  De  G.  M.  & 

(m)  Att.-Oen.  v.  Pargeter,  6  Beav.  150.  G.  572. 

(x)  fFa/re  v.  Lord  Egmont,  4  De  G.  M.  (c)  Holmes  v.  Powell,  sup.     But  see 

&  G.  473.  Cavander  v.  Bulteel,  9  Ch.  82. 

(y)  Ware  v.  Lord  Egmont,  slip. ;  Barico  {d)  Bailey    v.     Richardson,     9     Ha. 

de  I/ima  t.  Anglo- Peruvian  Bank,  8  Ch.  734. 

D.  176,  V.  C.  Malius.  (e)  Hyde  v.    Warden,  3  Ex.  D.  72  ; 

(z)  2  Ves.  Jun.  440  ;  13  ib.  120  ;  Eall  Taylor    v.   Stibbert,    sup.  ;    Martin  v. 

V.  Smith,  sup.  Cotter,   3  J.  &   L.    497  ;   Grosvemor   v. 

(a)  Doe  V.  Lufkin,  4  East,  221.  Green,  5  Jur.  N.   S.  117  ;  Mumford  v. 

(6)   Wilbraham  v.  Livesay,   18  Beav.  Stohwasser,  18  Eq.  556,  M.  R.;  Knight 

206  ;   Brunion   v.   Ifeale,   sup. ;    Bam-  v.  Bowyer,  23  Beav.  609  ;  2  De  G.  &  J. 

hart  V.   Grecnshiclds,  9  JIo.  P.   C.   18;  421  ;  4  Jur.  N,  S.  569  ;  Cosser  v.  Col- 
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notice  of  her  separate  estate  with  restriction  on  alienation  in  the 
will  of  the  person  bequeathing  her  the  leasehold  (/). 

A  purchaser  or  mortgagee  will  be  considered  to  have  notice  of 
a  contract  entered  into  by  the  tenant  to  become  the  purchaser  of 
the  freehold,  although  he  had  no  intimation  of  the  fact  {g),  and 
the  Court  will  enforce  specific  performance  against  the  vendor  and 
second  purchaser,  and  leave  them  to  settle  the  question  between 
themselves  (Ji).  The  same  doctrine  has  subsequently  been  applied 
to  the  tenant's  right  to  the  timber,  although  accruing  by  a  title 
posterior  to  that  on  which  his  right  to  the  possession  was 
grounded  (i).  But  the  purchaser  from  a  vendee  has  not  implied 
notice  of  the  vendor's  lien  for  a  part  of  the  purchase  money,  from 
the  fact  of  the  vendor  being  in  possession  as  tenant,  if  such  vendor 
has  signed  a  receipt  for  the  whole  purchase  money  {k),  and  the  deed 
of  conveyance  to  the  vendee  is  not  missing  {I). 

Nor  does  implied  notice,  arising  from  the  occupation  of  the  land 
by  a  third  person,  deprive  the  vendee  of  his  right  of  compensation' 
against  the  vendor  (m). 

And  where  the  land  is  in  the  possession  of  a  derivative  and  not 
of  the  original  lessee,  the  purchaser  is  not,  it  seems,  affected  with 
constructive  notice  of  a  special  covenant  contained  in  the  original 
lease,  such  as  a  covenant  to  grant  a  further  term  (ra).  Nor  is  notice 
of  a  late  occupation  of  the  land  by  a  third  person,  notice  of  that 
person's  interest  in  the  land;  nor  is  notice  of  a  tenancy  notice  of 
the  lessor's  title  (o) ;  nor  is  the  recital  of  the  former  title,  deduced 
from  a  former  vendor,  upon  principle,  constructive  notice  of  such 
vendor's  lien,  notwithstanding  the  case  of  Daiies  v.  Thomas  ( p) 
to  the  contrary. 

The  point  of  constructive  notice  from  possession  does  not  seem 
to  have  been  taken  in  a  case  where  a  second  mortgagee  of  copyhold 
under  an  actual  surrender  was  preferred  to  a  prior  mortgagee  with 
a  covenant   to   surrender,  although  the  prior  mortgagee  was  in 


Unge,  3  My.  &  E.  283  ;  MigM  y.,Barton, 
ib.  282  ;  otherwise  not,  Wilbraham  v. 
JAvesay,  18  Beav.  206. 

{/)  Steedman  v.  Poole,  6  Ha.  193; 
HaTihv/ry  v.  Litchfield,  2  M.  &  K. 
633. 

(g)  Daniels  v.  Damson,  16  Ves.  249, ; 
Crofton  v.  Ormsby,  2  Sch.  &  Lef.  583. 

(A)  16  Ves.  249  ;  17  ib.  433. , 

(i)  Allen  v.  Anthony,  1  Mer.  282. 

{k)  White  v.  Wakefield,  7  Sim.  401. 


(I)  Worthington  v.  Morgan,  18  L.  J. 
Oh.  233  ;  16  Sim.  547. 

(m)  Nelthorpe  v.  Holgate,  1  Coll.  203. 

(n)  See  Sanbury  v.  Litchfield,  sup. 

(o)  Miles  T.  Langley,  1  Russ.  &  M.  39; 
Sugd.  Vend.  1055,  ed.  11,  ed.  14. 

(p)  2  Y.  &  C.  234.  See  Jones  v. 
Smith,  1  Ha.  43  ;  and  Sugd.  Vend.  879 
ed.  11.  And  see  White  v.  Wakefield 
sup. 
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possession,  and  the  mortgagor  had  been  out  of  possession,  for 
thirteen  years  (r).  And  it  is  said  that  a  purchaser  who  dealt  with 
a  person  out  of  possession,  and  did  not  use  the  means  which  a 
person  of  due  diligence  would  be  expected  to  use  to  ascertain  the 
title,  would  be  fixed  with  implied  notice  (s). 


(9.)  Notice  from  possession  of  title  deeds. 

Notice  that  the  title  deeds  are  in  the  possession  of  a  third  person 
may,  under  the  circumstances,  be  sufficient  to  set  a  purchaser 
upon  inquiry,  to  ascertain  what  lien  the  party  holding  has  on  the 
estate  (f).     But  notice  that  the  solicitor  of  the  vendor  or  mort-  Possession  of 
gagor  has  possession  of  the  title  deeds  is  not  notice  of  an  equitable  solicitor. 
mortgage  of  such  solicitor  (u). 

The  mere  absence  of  the  title  deeds  will  not  per  se  affect  a  mort-  jjere  absence 
gagee  with  notice  of  the  lien  of  a  party  in  whose  possession  they  °^  '^^^^^  "°* 
are,  without  fraud  or  gross  negligence  on  his  part  (x).  Thus  a 
legal  mortgagee,  though  without  the  title  deeds,  was  not  fixed 
with  notice,  where  he  had  inquired  and  was  assured  by  the  mort- 
gagor that  all  the  title  deeds  had  been  delivered  to  him  (y) ;  so 
where  the  mortgagor  promised  to  deliver  the  deeds,  but  at  the  time 
of  the  execution  of  the  mortgage  made  some  excuse  for  not  doing 
so,  as  that  they  were  in  the  country  (z) ;  and  generally  where  the 
mortgagee  is  misled  by  false  information  (a).  But  the  false  in- 
formation will  be  no  excuse,  if  the  truth  can  be  arrived  at  by 
inquiry  from  other  persons ;  as  where  a  puisne  mortgagee  was 
informed  that  the  prior  incumbrancer  only  had  a  judgment  or 


(r)  Oawick  v.  Plumer,  Bao.  Abr.  Mtg.  Bailey  v.  Fermor,   9  Pri.  262  ;  EatcHffe 

E.  s.  3  ;  2  Vern.  636.     See  Fish.  Mtg.  v.  Barnard,  6  Ch.  652. 
675,  ed.  3  ;  and  Bamhart  v.  Greenshields,  {y)  Fenner  v.  Jemmeit,   1  Fonbl.  Eq. 

9  Mo.  P.  C.  18.  166  ;  Sunt  v.  Elmes,  28  Beav.   631  ;  6 

(*)  Popple  V.   Frideaux,  cited  arg.  3  Jur.  N.  S.  907  ;  2  De  G.  F.  &  Jo.  578 ; 

My.  &  K.  707.  7  Jur.  N.  S.  200  ;  Dixon  v.  Muclcleston, 

(t)  Eiem  v.  Mill,  13  Ves.  114.    And  8  Ch.  155. 
see  Drydcn  v.  Frost,  2  My.  &  Or.  670.  («)  Bead  v.  Egcrton,  3  P.  "Wms.  280  ; 

(u)  Bozon  T.  Williams,  3  Y.  &  J.  150.  Flumb  v.  Fluitt,  sup. ;  HeufiU  v.  Loose- 

But  see  Richards  v.   Flatel,  Cr.  &  Ph.  more,    sup.  ;     Fspin    v.    Femberton,    i 

79.  Drew.  333 ;  3  De  G.  &  J.  547  ;  5  Jnr. 

(a;)  Plumb  v.  FluiU,  2  Anst.  432.   And  N.  S.  65,  157. 
see  Evans  v.  Bicknell,  6  Ves.  174  ;  Tourle  {a)  Jones  v.    Smith,  sup.  ;   Jones  v. 

V.  Band,  2  Bro.  C.  C.  650.     And  see  1  Williams,  24  Beav.  47 ;  3  Jur.   N.  S. 

Ha.  65  ;  1  Y.  &  C.  Exc.  320  ;  HewUt  v.  1066. 
Loosemore,  9  Ha.  449  ;  15  Jur.   1097  ; 
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warrant  of  attorney  when  lie  really  had  a  mortgage  (&).  So,  where 
the  mortgage  being  of  a  reversion,  the  mortgagor  asserted  that 
the  deeds  were  in  the  hands  of  the  tenant  for  life  (c). 

If,  however,  a  mortgagee  makes  no  inquiry  after  the  title  deeds, 
that  is  such  gross  negligence  as  will  postpone  him  to  the  lien  of  a 
person  in  whose  possession  they  are  (d). 

Notice  of  marriage  articles  which  are  not  technically  expressed 
will  nevertheless  be  binding  if  the  general  intent  be  manifest  (e). 

In  Jones  v.  Smith  (/),  a  mortgagee  having  notice  that  a  settle- 
ment was  executed  on  the  marriage  of  the  mortgagor  and  his  wife, 
but  being  informed  that  it  did  not  relate  to  the  husband's  real 
estate,  was  held  not  to  have  constructive  notice  of  the  contents  of 
the  settlement,  which  in  fact  included  the  property  mortgaged ;  and 
Wigram,  V.  C,  made  a  full  review  of  the  cases,  and  held  that 
cases  of  constructive  notice  resolve  themselves  into  two  classes, 
first,  those  in  which  the  party  has  had  actual  notice  that  the  pro- 
perty was  in  fact  charged,  incumbered,  or  in  some  way  affected, 
and  the  Court  has  thereupon  bound  him  with  constructive  notice  of 
facts  and  instruments,  to  a  knowledge  of  which  he  would  have  been 
led  by  an  inquiry  after  the  charge,  incumbrance,  or  other  circum- 
stance affecting  the  property  of  which  he  had  actual  notice ;  and 
secondly,  cases  in  which  the  Court  has  been  satisfied  from  the 
evidence  before  it  that  the  party  charged  had  designedly  abstained 
from  inquiry,  for  the  very  purpose  of  avoiding  notice.  As  to  the 
effect  of  notice 'to  impeach  a  settlement,  see  {g). 

In  the  subsequent  case  of  West  v.  Reid  (h),  "Wigram,  V.  C, 
explained  that  in  laying  down  the  above  rules  in  Jones  v.  Smith  (/), 
he  did  not  mean  to  exclude  cases  of  negligence  so  gross  {crassa 
negligentia)  that  a  Court  might  treat  it  as  evidence  of  fraud, 
impute  a  fraudulent  motive  to  it,  and  visit  it  with  the  consequence 
of  fraud,  though  morally  speaking  the  party  charged  might  be 
perfectly  innocent. 


(6)  ZadbroJce  y.  Lee,  4  De  G.  &  S.  106  ; 
Taylor  v.  Baker,  Dan.  71  ;  5  Pri.  306  ; 
Seathome  v.  Darling,  1  Mo.  P.  C.  5  ; 
Broadbent  v.  Barlow,  3  De  G.  F.  &  Jo. 
570  ;  7  Jur.  N.  S.  -479. 

(c)  See  To^vrU  v.  Ernid,  2  Bro.  C.  C. 
650. 

{d)  TForthington  v.  Morgan,  16  Sim. 
547  ;  18  L.  J.  Ch.  233 ;  Stein  v.  S.  16 
W.  R.  69,  M.  R.  (Ir.).  And-  see  tFhU- 
Iread    v.    Jordan,    1  Y,    &    C.    Exo. 


303  ;  4  ib.  App.  563 ;  Ogilvie  v.  Jeafreson, 
2  Giff.  353  ;  6  Jur.  N.  S.  971,  V.  C. 
Stuart ;  Spencer  v.  Clarke,  9  Ch.  D.  137, 
v.  C.  Hall.  But  see  Plumb  v.  Fluitt, 
2  Aust.  432 ;  1  Ha.  63  ;  1  Y.  &  C.  Exo. 
320. 

(e)  Dames  v.  D.  4  Beav.  54. 

(/)  1  Ha.  43  ;  1  Ph.  244. 

ig)  Lonegan  v.  Stourton,  9  Jur.  N.  S. 
1067,  V.  C.  Stuart. 

(h)  2  Ha.  249. 
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The  case  of  Whitbread  v.  Jordan  (i)  was  decided  on  the  latter  of  Negligence 

evidence  of 
the  grounds  laid  down  in  Jones  v.  Smith  (k),  i.e.,  that  the  defendant  fraud. 

was  bound  by  the  want,  on  his  part,  of  making  proper  inquiries  of 

the  plaintiffs.     The  case,  however,  has  been  questioned  (I) ;    and 

indeed,  as  far  as  the  facts  are  stated,  would  seem  to  stand  nearly 

on  the  same  ground  as  Jones  v.  Smith  {k).     But  the  decision  was 

approved  by  Lord  Lyndhurst  on  the  hearing  of  Jones  v.  Smith  on 

appeal  (m),  and  his  Lordship  considered  that  the  case  was  one  at 

least  of  negligence  so  gross,   if  not   of  wilful  blindness,  that  if 

allowed  it  would  be  a  cloak  to  fraud. 

The  case  of  Steedman  v.  Poole  (n),  above  referred  to,  where  an  information 

sutncient 

underlessee  was  held  to  be  aifected  with  constructive  notice  of  the  to  put  on 
interest  of  a  feme  covert,  who  joined  in  the  lease,  she  having  in  '°'5""^' 
fact  a  separate  use  interest  without  anticipation,  was  decided  upon 
the  former  of  the  above  grounds.  And  upon  the  same  principle  a 
general  notice  that  an  estate  is  subject  to  a  charge,  or  other  claim, 
without  information  as  to  the  exact  nature,  or  the  amount,  or 
extent  of  such  charge  or  claim,  is  held  sufficient  to  put  upon 
inquiry  the  party  dealing  with  the  property  (o).  And  though  a 
definite  sum  is  stated,  but  inaccurately,  by  the  Jirst  incumbrancer 
himself  to  be  the  amount  of  the  charge,  yet,  if  from  the  circum- 
stances of  the  case,  as  where  such  sum  is  also  stated  to  be  subject 
to  an  indefinite  increase,  it  is  clear  that  a  subsequent  incumbrancer 
could  not  have  relied  upon  having  any  specific  amount  of  security  ; 
he  will,  for  all  purposes  of  priority,  be  fixed  with  notice  of  the 
prior  charge  (p).  So  an  agreement  between  a  lessor  and  lessee 
that  the  latter  should,  upon  his  re-assigning  all  his  interest  under 
the  lease,  be  relieved  from  all  further  liability  to  the  rents  and 
covenants,  will  be  satisfied  by  an  assignment  of  what  the  lessee 
has  left  in  him,  if  the  lessor  has  notice,  at  the  time  of  the  assign- 
ment, of  the  deed  or  instrument  by  which  the  lessee  has  parted 
with  any  of  his  interest  in  the  lease ;  and  it  would  rather  seem 
that  the  case  would  not  be  altered  by  the  fact  of  a  sale  having 
been  previously  made  by  a  mortgagee  (an  underlessee)  under  a 
power  of  sale  contained  in  the  underlease  (g).     But  in  Frazer  v.  False  state- 

(i)  1  y.  &  C.  Exc.  303  ;  4  ib.  App.  563.  Hall  v.  Hardvig,  6  Ha.  273. 

{k)  1  Ha.  43.  [p)  Gibson -v.  Ingo,  6  Ha.  112.     And 

(/)  Sugd.  Vend.  1054,  ed.  11.  see  on  this  subject  Gordon  v.  Graham, 

(m)  1  Ph.  255.  cited  in  7  Vin.   Abr.  tit.   Creditor  and 

(rj)  6  Ha.  193.  Debtor. 

(o)   Taylor   v.   Baker,   sup.  ;    Penny  {q)  Phelps  v.  Lord  Prothero,  17  L.  J, 

V.  IVatts,  1  Hall  &  Twills,  20H  ;  Glare  Ch.  404. 
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ment  by  Jones  (r)  it  was  held  that  a  statement  falsely  made  by  the  mort- 

mo  gagor.  gagor,  and  recited  in  the  mortgage  deed,  that  he  had  already 
made  a  prior  charge  in  favour  of  a  third  person,  did  not  make  it 
incumbent  on  the  mortgagee  to  inquire  into  the  truth  of  such  prior 
charge,  and  was  an  excuse  for  not  demanding  the  delivery  of  the 
title  deeds. 

It  seems  difficult  to  reconcile  the  last  mentioned  case,  or  the 
case  of  Jones  v.  Smith,  with  the  above  mentioned  case  of  Whit- 
bread  v.  Jordan,  unless  the  latter  case  can  be  supported  on  the 
ground  that  the  second  mortgagee  had  designedly  abstained  from 
inquiry  of  the  brewers,  or,  in  other  words,  was  guilty  of  wilful 
blindness.  So  far  as  the  debt  due  to  such  second  mortgagee  was 
an  antecedent  debt,  the  case  agrees  with  the  facts  in  the  case  of 
Plumb  V.  Fluittis). 
Negligence.  n  jg  not  negligence  to  leave  documents  in  the  possession  of  the 

joint  owner  or  co-partner  (t) ;  or  of  trustees,  where  the  mortgage 
was  only  a  part  execution  of  a  trust  to  raise  a  larger  sum,  and  the 
possession  of  the  deeds  by  the  trustees  was  indispensable  (w). 

A  purchaser  of  leaseholds  having  paid  part  of  the  purchase- 
money  without  calling  for  the  deeds,  was  fixed  with  notice  of  a  con- 
cealed deposit  thereof,  but  not  of  a  deposit  of  a  spurious  lease  {x). 

It  is  no  negligence  to  have  an  incumbrance  in  the  name  of  a 
trustee-solicitor  and  not  to  watch  him  {y) ;  but  a  sub-lessee  of 
leaseholds,  who  made  no  inquiry  for  the  lease,  was  held  bound  by 
a  deposit  of  it  {z) ;  where  the  document  not  delivered  over  relates 
also  to  other  property,  there  is  no  negligence  (a). 

Where  two  mortgages  of  the  same  estate  are  made  simultaneously 
to  two  persons,  one  of  whom  has  the  deeds  delivered  to  him  and 
the  other  makes  no  inquiry  for  them,  the  latter  is  postponed  (6). 

Omission  to  examine  a  parcel  of  deeds  does  not  amount  to  wilful 
negligence  and  so  postpone  the  legal  estate  (c). 

Where  the  solicitor  of  an  intended  wife  under  a  settlement  did 

(r)  5  Ha.  475  ;  affirmed  17  L.  J.  Ch.  (y)  Bradley  v.  Riches,  9  Ch.  D.  189, 

353  ;  12  Jur.  443.  J.  Pry. 

(s)  2  Anst.  432.     See  WortMngton  v.  (s)   Wormald  v.  Maitland,  13  W.  R. 

Morgan,  16  Sim.  647;  18  L.  J.  Ch.  233.  832,  V.  C.  Stuart. 

(t)  Cottam  V.  Hast.  Co.  iJ.  1  J.  &  H.  (a)  Atterlmry  v.  Wallis,  2  Jur.  N.  S. 

243  ;  6  Jur.  N.  S.   1367,  V.   C.  Wood  ;  343,  M.  R. ;  affirmed  ».  1177  ;  8  De  G. 

Carter  v.  C.  3  K.  &  J.  617  ;  4  Jur.  N.  S.  M.  &  G.  464. 

63,  "V.  C.  Wood  ;  GoAiamder  v.  Bulteel,  9  (6)  Mopgood  r.  Ernest,  3  De  G.  J.  &  S. 

Ch.  79,  L.JJ.  116  ;  13  W.  E.  1004. 

(it)  Harper  v.  Faulder,  4  Mad.  129.  (c)  BatcUffe  v.  Barnard,  6  Ch.  662. 

{«)  Eipkins  v.  Amery,  2  Giff,  292. 
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not  inquire  of  the  bankers  in  whose  hands  the  title  deeds  were  on 
deposit,  the  wife  was  postponed  (d). 

An  equitable  mortgage  by  agreement  in  writing  stating  the 
deposit,  but  actually  made  without  the  policy  or  inquiry,  was  post- 
poned (e). 

Receiving  money  from  the  treasurer  of  a  corporation  is  notice 
that  the  money  belongs  to  the  corporation  (/). 

A  man  must  shew  not  only  that  he  had  no  information,  but  that, 
with  due  diligence,  he  could  not  have  obtained  it  (g). 

Where  shares  stand  in  the  name  of  a  trustee,  who  deposits  the 
certificates  thereof  with  a  person  advancing  money  to  the  trustee 
without  inquiry  by  the  depositee  as  to  his  real  position,  the 
depositee  is  postponed  to  the  prior  equity  (h). 


(10.)  Notice  through  solicitor  or  counsel. 

It  is  immaterial  whether  the  notice  be  given  to  the  party  himself, 
or  to  his  counsel,  solicitor,  or  agent  ij);  and  consequently,  if  the  same 
solicitor  be  employed  by  both  parties,  the  purchaser,  or  mortgagee,  will 
be  affected  by  the  knowledge  obtained  by  the  vendor's  or  mortgagor's 
solicitor  {k),  even  although  the  sale  was  made  under  the  direction 
of  the  Court,  and  the  purchase  was  made  by  trustees  on  behalf  of 
an  infant  (Z). 

The  notice  is  effectual  notwithstanding  the  fraud  of  the  solicitor  Fraud  of 
in  suppressing  a  second  mortgage  (m) ;  but  a  client  is  not  affected 
with  notice  of  a  fraud  which  the  solicitor  himself  has  practised  with 
respect  to  the  title,  unless  the  client  would  have  had  constructive 
notice  of  it  through  the  solicitor  if  it  had  been  practised  by  a  third 
person  instead  (n). 

A  solicitor  or  agent  cannot  be  taken  to  have  communicated  his 


solicitor. 


(d)  MaxfieU  v.  Burtmi,  17  Eq.l5,  M.E.  Ch.  678  ;  Soioncs  r.  P&wer,  2  Ba.  &  Be. 

(c)  Spencer  v.  Clarke,  9  Oh.  D.  137,  499  ;  Sheldon  v.  Cox,  2  Ed.  224. 

V.  C.  Hall.  (fc)  -£«  Neve  v.  Ze  N.  sup. ;  Bradley  v. 

(/)  Berwick  upon  Tweed  v.  Mwrray,  Riches,  sup. ;  Brotherton  v.  Soil,  sup. 

7  De  G.  M.  &  G.  497  ;  3  Jur.  N.   S.  1  ;  {I)  Toulmin  v.  Steere,  3  Mer.  210. 

affirming  14  Jur.  659.  (m)  Atterhiryv.  Wallis,  sup.;  Rolland 

(g)   Wason  v.    Wareing,  15  Beav.  151.  v.  Mart,   sup.      But  see   Thompson  v. 

(A)  Directors  of  Shropshire  E.  v..  The  Oartwright,  33  Beav.  178  ;  9  Jur.  N.  S. 

Queen,  7  L.  K.  H.  L.  496  ;  reversing  8  940  ;  affirmed  2  De  G.  J.  &  Sm.  10  ;  9 

L.  R.  Q.  B.  420.  Jur.  N.  S.  1215. 

(i)  Le  Neve  y  Le  N.  3  Atk.  646  ;  Bro-  (n)  Kennedy  v.  Green,  3  My.  &  K.  699; 

therton  v.  Matt,  2  Vem.  574  ;  Tweedale  Waldy  v.    Gray,   20    Eq.    251,   V.   C, 

T.  T.  23  Beav.  341  ;  Holland  v.  Sart,  6  Bacon. 
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own  fraud  (o),  though  notice  to  the  solicitor  is  binding  on  the  client, 
although  not  communicated  to  him  by  the  solicitor  (p). 

So,  if  the  mortgagor  or  vendor  act  as  solicitor  for  the  purchaser 
or  mortgagee,  the  latter  will  be  affected  with  notice  of  all  that  the 
vendor  or  mortgagee  had  notice  of  (q),  unless  the  notice  be  of  a 
fraud  in  another  transaction  committed  by  the  solicitor  (r);  but  the 
fraud  must  be  independent  of  the  question  whether  the  act  which 
was  done  had  been  made  known  or  not  (s). 

In  all  these  cases  the  notice  must  be  in  re  gestd,  even  in  the  case 
of  one  solicitor  being  employed  by  both  parties  (t),  unless  the 
transactions  are  immediately  consecutive  (m). 

As  to  the  nature  and  foundation  of  the  knowledge  which  affects  a 
client  through  his  solicitor,  generally  see  {x). 

Where  A.  purchased  an  estate  after  negociations  and  other 
matters  which  spread  over  five  years,  and  nearly  two  years  after  the 
completion  of  the  purchase  A.  mortgaged  the  estate  to  B. ;  the 
solicitor  of  A.  in  the  purchase  having  been  the  solicitor  for  both 
parties  in  the  mortgage,  and  having  had  notice  of  an  incumbrance 
during  the  treaty  for  the  purchase,  B.  was  fixed  with  notice  of  that 
incumbrance  (y). 

In  many  cases  the  interval  between  the  two  transactions  has  been 
small,  as  six  weeks  (z),  seven  months  (a),  and  a  year  (b) ;  but  where 
two  years  elapsed  between  the  transactions,  the  second  client  was 
not  bound  (c). 

The  circumstance  of  only  one  solicitor  actiig  in  a  transaction 
does  not  constitute  him  the  solicitor  of  both  parties  so  as  to  affect 
one  with  notice  of  facts  known  to  the  other  {d). 


(o)  European  Bank,  5  Oh.  858. 

(p)  Saffron  Walden  Soc.  v.  Sayner,  10 
Ch.D.696,  V.  0.  Bacon  ;  Co.  Litt.  309,b. 

(q)  Dryden  v.  Frost,  3  My.  &  C.  670. 

(r)  Waldy  v.  Gray,  20  Eq.  251,  V.  C. 
Bacon. 

(s)  Jttertury  v.  Wallis,  8  De  G.  M.  & 
G.  466  ;  2  Jur.  N.  S.  1177 ;  affirming 
ib.  343,  M.  E. 

(<)  Mowntford  v.  Scott,  3  Mad.  34  ; 
T.  &  B.  274;  Fitzgerald  v.  Faueon- 
bridge,  Fitz.  211;  Duke's  Char.  Us.  639. 

(«)  Swrgreaves  v.  Bothwell,  1  Keen, 
154  ;  Smithy.  Earl  of  Effingham,  7Beav. 
357  ;  TyUe  v.  Webb,  6  ib.  552  ;  Baiico 
de  ZAmay.  Anglo-Peruvian  Bank,  8  Oh. 
D.  174,  V.  C.  Maliiis;  Marjorib 
V,  Hovenden,  Dra.  11. 


(x)  Espin  V.  Pemberton,  3  De  G.  &  Jo. 
554  ;  Boursoi  v.  Samage,  2  Eq..  134,  142, 
V.  C.  Kindersley. 

(y)  Fuller  v.  Benett,  2  Ha.  394.  And 
see  Perkins  v.  Bradley,  1  ib.  219  ;  and 
Dryden  v.  Frost,  sup.  And  see  Traill  v. 
Ellis,  16  Beav.  350 ;  Sykes  v.  Bond,  7 
Jur.  N.  S.  1024. 

(«)  Winter  v.  Lord  Anson,  1  S.  &  S. 
434  ;  3  Kuss.  493. 

(a)  Mormt/ord  v.  Scott,  sup. 

(6)  Fuller  vi  Benett,  sup. 

(c)  Lloyd  V.  Attwood,  3  De  G.  &  Jo. 
614  ;  Tylee  v.  Webb,  sup.  ;  Edgeeumbe 
V.  Stranger,  1  Jur.  400. 

(d)  Perry  v.  Soil,  2  De  G.  F.  k  Jo. 
38  ;  6  Jur.  N.  S.  661. 
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The  employment  of  the  solicitor  must  not  be  merely  minis- 
terial (e). 

Constructive  notice  to  the  solicitor  is  notice  to  the  client  (/),  as  Constructive 
where  the  solicitor  of  a  lady  upon  her  marriage  has  notice  that  the  solicitor, 
title  deeds  of  the  settled  estates  are  at  the  bankers  of  the  settlor, 
and  makes  no  inquiry  (g). 

The  omission  of  the  solicitor  to  require  strict  legal  evidence  of 
title  before  advancing  money  is  not  necessarily  such  negligence  as 
would  be  attended  with  the  same  consequences  as  actual  notice  (h). 

If  a  soUcitor  employ  other  solicitors,  their  knowledge  is  not 
constructive  notice  to  the  client  (i). 

How  far  the  knowledge  of  the  solicitor  is  the  same  as  the  know- 
ledge of  the  client,  see  generally  (/<;). 

Imputed  knowledge  does  not  extend  to  matters  relating  to 
motives  and  objects  (Z). 

In  Lord  St.  Leonards'  "  Vendors  "  (m),  a  case  of  constructive  Town  agent 
notice  is  put  in  the  instance  of  notice  to  the  town  agent  of  the  country 
attorney  of  the  purchaser  or  mortgagee,  which,  it  is  said,  is  notice  to 
the  principal ;  and  for  this,  the  case  of  Norris  v.  Le  Neve  (n),  heard 
before  Lord  Hardwicke,  was  cited  in  an  early  edition  of  his  work. 
There  may  be  no  question  as  to  the  doctrine ;  but  the  facts  in  that 
case  are  not  exactly  in  point.  It  is  rather  an  authority,  that  if  the 
country  attornej'  have  notice  of  a  fact,  but  employ  a  town  agent  to 
conduct  the  suit,  the  notice  will  attach  to  the  parties,  although  the 
town  agent  be  without  actual  notice.  In  the  case  in  question,  the 
country  attorney  had  notice  ;  but  he  swore  that  he  was  employed  as 
attorney  in  the  ejectment  at  law,  which  was  tried  in  the  country, 
and  not  as  the  solicitor  in  the  suit  in  equity,  which  was  con- 
ducted by  his  town  agent.  The  L.  C.  declared  he  would  con- 
sider him  as  attorney  notwithstanding  he  lived  in  the  country,  for 
everybody  knew  that  country  attorneys  acted  by  agents  in  causes  in 
town. 

If  the  counsel,  &c.,  having  notice,  be  employed  in  part  only  of 
the  transaction,  the  purchaser  will  be  equally  affected  (o). 

(e)   WyUie  v.  Pollen,   3  De  G.  Jo.  &  {k)  Agra  Bank  v.   Barry,    7    L.    R. 

Sm.  596  ;  11  W.  R.  1081  ;  32  L.  J.  Ch.  H.  L.  135. 
782.  (Q  Eyre  v.  Bin-mester,  10  H.  L.  90 

(/)  Maxfield  v.   Burtrni,  17  Eq.  15,  8  Jur.  N.  S.  1019. 
M.  R.  (m)  P-  1041,  ed.  11 ;  756,  ed.  11     . 

{g)  lb.  (m)  8  Atk.  26. 

(A)  Perry  v.  Roll,  sup.  (o)  Bury  v.  B.  App.  to  Sug.  V.  &  P. 

(0  lb.  1127,  ed.  11. 

3  E 
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Where  a  father,  having  notice  of  a  prior  agreement,  procured  a 
lease  to  be  made  to  his  son,  the  son  was  held  to  be  affected  by 
the  notice  (p). 


(11.)  Notice  of  deed  is  notice  of  its  contents. 

If  a  person  cannot  make  out  his  title  except  by  a  deed,  which 
by  recital  refers  to  other  facts  or  deeds,  he  will  be  considered  conu- 
sant of  such  other  facts  or  deeds  (q),  and  if  he  has  notice  of  a 
deed,  he  has  notice  of  all  its  contents  (r).  In  reference  to  which 
Lord  Redesdale  has  taken  the  following  distinctions  (s) : — If  a  man 
purchase  an  estate  under  a  deed,  which  happens  to  relate  also  to 
other  lands  not  comprised  in  that  purchase,  and  afterwards  purchase 
the  other  lands  to  which,  an  apparent  title  is  made  independent  of 
that  deed,  the  former  notice  of  the  deed  wiU  not  of  itself  affect 
him  in  the  second  transaction ;  for  he  was  not  bound  to  carry  in 
his  recollection  those  parts  of  a  deed  which  had  no  relation  to  the 
particular  purchase  in  which  he  was  then  engaged,  nor  to  take  notice 
of  more  of  the  deed  than  affected  his  then  purchase.  But  if  a  man 
agree  to  purchase  under  limitations  in  a  deed,  which  make  it 
necessary  upon  that  transaction  to  look  into  that  deed,  and  that  deed 
contains  recitals  of  judgments  affecting  the  lands  he  has  so  agreed 
to  purchase,  he  is  bound  by  those  judgments  ;  for  he  had  a  right 
to  see  the  whole  deed  under  which  he  purchased,  and,  therefore, 
must  be  taken  to  have  seen  the  whole,  and  consequently  be  pre- 
sumed to  have  notice  of  every  thing  in  it  affecting  his  purchase. 
And  in  the  same  case  his  lordship  carried  the  doctrine  of  notice  so 
far  as  to  hold  that  if  A.  seised  of  Wh.a  in  fee,  confesses  judg- 
ments, and  settles  that  estate  in  consideration  of  a  conveyance  to 
him  of  Bl.a  in  fee,  on  which  Bl.a  in  equity  becomes  liable  to  in- 
demnify Wh.a  against  the  judgments,  a  purchaser  of  Bl.a,  with 
notice  of  deeds  which  recite  the  judgments,  will  be  bound  by  the 
equity.  On  this  latter  doctrine  it  has  been  remarked  (t),  that  it 
carries  the  rule  much  further,  it  is  apprehended,  than  is  war- 
ranted either  by  principle  or  authority.  But  it  seems  to  follow  as 
a  corollary  from  the  rules  laid  down,  that  the  purchaser  of  Bl.a 

{p)  Coote  V.  Mammon,  5  Bro.  P.   C.  hough,  2  Bro.  C.  C.  291. 

355.  (i)  Hamilton  v.  Soyse,  sup.  ;  Merlins 

(q)  EamiUon  v.  Boyse,  2  Sch.  &  Lef.  v,  Jolliffe,  Amb.  311  ;  Ingram  y.Pelham, 

316.  ib.  153. 

(r)  li.    And   see  Coppin  v.   Ferny-  («)  Sugd.  Vend.  1057,  ed.  11. 
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must  be  bound  by  the  equitable  lien  arising  from  facts  stated  in 
deeds  of  whicli  he  had  express  notice. 

Arid  also  notice  will  be  imputed  if  anything  appears  on  the  deeds  Suspicious 
as  suspicious  circumstances  of  execution,  or  there  is  anything  on  on°ihe S^^ 
the  back  sufiBcient  to  put  the  purchaser  or  mortgagee  on  inquiry  {u) ; 
as  where  devisees  join  in  a  conveyance  when  the  grant  is  by  the 
heir  (x) ;  but  not  from  a  covenant  that  a  minor  shall  execute  a  deed 
when  of  age  (y). 

Notice  of  a  deed  is  not  only  notice  of  its  contents,  but  also  of  the 
facts,  a  knowledge  of  which  would  have  been  necessarily  obtained 
by  insisting  on  its  production  {z). 

So  the  mortgagee  of  a  lease  wherein  is  recited  the  surrender  of  a 
former  lease  made  in  consideration  of  the  surrender  of  an  earlier 
lease,  which  shewed  the  fact  in  question  has  notice  of  it  (b). 

Notice  of  the  lease  is  not  notice  of  matters  dehors  the  instru- 
ment, or  of  collateral  facts  (c). 

Where,  upon  the  renewal  of  a  lease,  the  lessors  are  diflferent,  this  Kenewal  of 
is  sufficient  to  induce  inquiry  into  the  title,  and  would  be  notice  of  andTessora 
a  trust  (d).  diSFerent. 

A  lessee  is  bound  by  covenants  which  bind  the  lessor  as 
owner  (e) ;  but  a  lessor  is  not  bound  by  the  breach  of  covenant  of 
his  lessee  (/). 

A  mortgagee  of  leaseholds  for  lives  subject  to  renewal  should  Leases  for 
give  notice  of  the  mortgage  to  the  lessor,  otherwise  the  lease  may    "^' 
be  forfeited  by  non-payment  of  fines  by  the  mortgagor,  and  the 
mortgagee  would  have  no  remedy  (</). 

In  regard  to  the  liability  of  mortgagees  of  leaseholds,  the  statute  4  Geo.  4, 
(4  Geo.  2,  c.  28,  s.  2)  which  bars  lessees  where  judgment  and  exe-    '     '  '   • 
cution  have  been  suffered  in  ejectment  by  the  landlord  for  non- 
payment of  rent,  unless  the  rent  and  costs  be  paid,  or  an  action  com- 
menced within  six  months  after  execution,  provides  that  the  rights  of 
a  mortgagee  of  the  lease,  who  shall  not  be  in  possession,  shall  not 

(m)  Smith  V.  Low,  1  Atk.  489  ;  Kennedy  (c)  Darlington  v.  Hamilton,  Kay,  650 ; 

V.  Oreen,  3  My.  &  K.  699.  GrosveTwr  v.  Green,  5  Jur.  N.  S.  117, 

(x)   JBurgoyne  v.   Ratton,    Bam.    Oh.  V.    C.   Wood;    Clements  v.    Welles,  35 

236  ;  Mt.-Gen.  v.  Mall,  16  Beav.  388.  Bear.  513  ;  11  Jur.  N.  S.  991 ;  Att.-Gen. 

(y)  Hmvorth  v.  Deem,  1  Ed.  355.  v.  Backhovse,  17  Ves.  283. 

(z)  Peto  V.  Hammond,  30  Beav.  495 ;  (d)  Att.-Gen.  v.  Hall,  sup. 

8  Jur.  N.  S.  550  ;  Morland  v.  Cook,  6  (e)  Fielden  v.  Slater,  7  Eq.  523,  V.  C. 

Eq.  266,  M.  E.  James. 

(6)  Sisco  V.  JEarl  of  Banbury,  1  Ch.  (/)  lb. 

Ca.  291 ;  Davies  v.  Thomas,  2  Y.  &  C.  (g-)  Galbraith  v.  Cooper,  8  H.  L.  315. 
234,  Exc. 
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be  affected  so  as  he  shall,  within  six  calendar  months  after  exe- 
cution, pay  all  rent  in  arrear,  and  all  costs  and  damages  sustained 
by  the  lessor  or  reversioner,  and  perform  all  covenants  on  the  part 
of  the  first  lessee  or  lessees. 

Notice  of  a  mortgage  of  a  ship  is  notice  of  the  contents  of  another 
contemporaneous  deed,  e.g.,  the  assignment  of  freight  recited  in  it, 
although  the  recitals  do  not  refer  to  the  freight,  semh.  Qi). 

Notice  of  a  mortgage  is  notice  that  it  may  contain  a  power  of 
sale  (i). 

Where  a  purchaser  or  mortgagee  has  notice  that  a  settlement , 
was  not  framed  according  to  prior  articles,  or  the  rules  of  equity  in 
regard  to  the  form  of  such  instruments,  he  wiU  be  affected  by  notice 
of  the  equities  which  arise  under  them,  unless  a  long  period  has 
elapsed  {k). 

Persons  claiming  under  a  post-nuptial  settlement  are  bound  to 
inquire  if  it  is  supported  by  an  ante-nuptial  agreement  (I). 

On  the  like  principle  it  seems  that  if  a  husband  who  has  not 
performed  his  part  of  marriage  articles  assign  his  wife's  fortune, 
which  was  the  consideration  for  the  proposed  settlement  by  him,  the 
purchaser  (with  notice  of  the  contract)  will  be  bound  by  the  same 
equity  as  the  husband  was  (m);  the  consequeiice. of, which  is,  that  if  the 
husband  take  the  wife's  estate  under  a  settlement,  and  it  is  noticed 
in  the  conveyance  to  the  husband  that  it  is  made  in  consideration 
of  a  provision  to  be  made  by  him,  a  purchaser  or  mortgagee  must 
inquire  into  the  nature  of  the  provision,  and  whether  it  has  been  , 
completed  (w). 

One  party  informing  the  other  party  that  there  was  no  settlement, 
takes  the  case  out  of  the  rule  of  constructive  notice  (nn). 

But  a  purchaser  is  not  affected  with  constructive  notice  of  deeds, 
not  necessary  to  or  presumptively  connected  with  the  title,  only 
because,  by  possibility,  they  may  affect  it,  although  he  may  be 
presumed  to  investigate  the  title  of  the  property  he  purchases,  and 
therefore  to  have  examined  every  instrument  forming  a  link  either 
directly  or  by  inference  in  the  title  (o). 

It  seems  that  the  fact  of  a  mortgage  being  made  "  subject  to 


(A)  Brown  v.  Tanner,  3  Oh.  597. 

(i)  Leigh  v.  Lloyd,  2  De  G.  Jo.  &  Sm. 
330. 

(k)  Senhouse  v.  Earle,  Amb.  285  ; 
Sug.  V.  &  P.  1061,  ed.  11,  781,  ed.  14; 
Thompson  v.  Simpson,  1  Dr.  &  V.  469  ; 
Dames  y.  D.  4  Beav.  54. 


[1)  Ferra/rs  v.  Cherry,  2  Vem.  383. 

(m)  Harvey  v.  Ashley,  cited  in  2  Sch. 
&  Lef.  328. 

{n)  And  see  Mitford  v.  M.  9  Yes.  87. 

(rni)  Sha/rpe  v.  Foy,  4  Ch.  35. 

(o)  Per  Wigram,  V.  C.  in  West  v. 
Reid,  2  Ba.  260. 
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existing  incumbrances  "  does  not  affect  the  mortgagee  with  notice  of 
any  particular  incumbrance  if  not  in  the  contemplation  of  the 
parties  {p) ;  but  otherwise  a  general  recital  of  existing  mortgages 
is  sufficient  to  affect  with  notice  (q).  If  a  second  mortgagee  haye 
notice  of  the  first  mortgage  he  has  notice  of  the  incumbrances, 
subject  to  which  the  first  mortgage  is  made,  and  his  mortgage  is 
considered  as  made  subject  to  the  same  (r). 

If  an  appointment  be  made  by  a  father,  under  a  power  to  appoint  Payment  to 
the  estate  to  one  or  more  of  his  children,  to  one  of  his  sons  in  fee,  ^^^^^  ''^^ 

'  '    son  on 

and  a  conveyance  be  afterwards  executed  by  father  and  son  in  con-  appointment. 

sideration  of  a  sum  of  money  stated  in  the  purchase  deed  to  be  paid 

to  both,  although  the  contract  was  entered  into  by  the  father  alone 

before  the  appointment  to  the  son,  the  purchaser  will  not  be  affected 

with  notice  of  fraud,  in  the  absence  of  all  evidence  to  shew  that  the 

son  was  not  to  receive  a  due  proportion  of  the  purchase  money  (s) ; 

to  the  application  of  which  the  purchaser  is  not  bound  to  look. 

Where  a  deed  contains  notice  of  an  entail,  inquiry  must  be  made  Notice  of 
whether  the  entail  is  spent  (t). 

Notice  is  imputed  of  whatever  may  concern  the  execution  of  a  Power, 
power  or  the  revocation  thereof  (m),  and  of  improper  dealings  with 
an  estate  in  the  professed  exercise  of  a  power  where  suspicious  cir- 
cumstances are  apparent  (x) ;  and  a  husband  marrying  on  the 
footing  of  his  wife  being  seised  in  fee,  without  examining  the 
only  deed  under  which  she  claimed,  has  notice  of  an  appointment 
made  by  her  under  that  deed  (y) ;  and  where  the  appointees  of  a 
tenant  for  life  had  notice  of  a  mortgage  which  contained  a  covenant 
by  the  appointor  with  the  mortgagee  not  to  exercise  the  power  to 
his  prejudice,  they  were  postponed  to  him  (z). 

A  mortgagee  who  deals  with  an  heir  with  notice  of  a  will,  will  not  Notice  of 
be  safe  if  he  makes  no  inquiry  (a) ;  not  even  if  the  heir  has  been  a 

{p)  Greenwood  v.   Churchill,   6  Bea.  (<)  Kelsall  v.  Bennett,  1  Atk.  522. 

437  ;  9  Jur.  196.  («)  Lord  of  Banbury's  Case,  Freem. 

(q)  Farrow  v.  Rees,  4  Bea.  18.  Oh.  8 ;    and  Lord  Crawly's  Case,  cited 

(r)  Eland  v.  E.  1  ih.    235 ;  S.   C.   4  there  ;  Robinson  v.  Briggs,   1  Sm.  &  G. 

My.  &  Cr.  420.  188. 

(s)  M'Queen  v.  Farquhar,  11  Ves.  467 ;  (x)  Bobimon  v.  Briggs,  sup. 

Att.-Gen.  v.  Backhouse,  11  ib.  293.    See  (y)  Jackson  v.  Rowe,  2  S.  &  S.  472. 

Re  HuisKs  Charity,  10  Eq.  5,  M.  R. ;  and  But  see  Phillips  v.  Redhil,  cited  2  Vem. 

^Varde  v.  Dickson,  5  Jur.  N.  S.  698,  V.  160,  contr. 

C.    Kindersley.      And  see    Hannah    v.  (»)  Hurst  v.  H.  16  Beav.  372. 

i^,.</ysoH,  30  Beav.  19;  7  Jur.  N.  S.  1092.  {a)  Jones  v.  Smith,   1  Ha.   43.     See 

But  quarc  thi?  case,  Sug.  V.  &  P.  394,  Burgoyne  y.  ffatton.  Bam.  Ch.  237, 
ed,  14. 
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long    time    in    possession,   for   he    may  have    been    tenant  for 
life. 
Trust.  Where  there  is  notice  of  a  trust,  notice  is  imputed  of  all  the  par- 

ticulars of  the  trust  (6). 

The  reference  must  not  be  too  remote,  as  where  a  prospectus 
referred  to  an  act  of  Parliament  in  which  a  deed  was  recited  (c). 

Purchase  of  shares  in  a  company  is  constructive  notice  of  the 
statute  under  which  the  company  is  formed  (e). 


(12.)  Other  matters. 

An  act  of  bankruptcy  is  not  notice  (/),  nor  the  registration  of  a 
judgment  under  1  &  2  Vict.  c.  110  (g). 

Where  a  judgment  entered  up  for  a  certain  sum  is  made  a  security 
for  a  larger  sum,  a  purchaser  of  lands  from  the  judgment  debtor, 
with  notice  of  the  agreement,  cannot  obtain  from  the  Court  a  rule 
that  satisfaction  be  entered  up  on  the  judgment  on  payment  of  the 
first  mentioned  sum  and  interest  (h). 
Acts  of  Acts  of  Parliament  of  a  private  nature  are  not,  as  public  acts  are, 

notice  to  bind  all  the  world,  even  when  they  are  expressly  declared 
to  be  public  acts  (i). 
Court  Eolls.  J^t  appears  to  be  now  settled  that  a  purchaser  of  copyholds  is  not 

bound  to  search  the  rolls  of  the  manor  of  which  they  are  held,  and 
the  rolls  are  in  consequence  not  of  themselves  notice  of  their  con- 
tents (k),  though  it  was  formerly  held  otherwise  (1). 

But  it  seems  that  persons  who  deal  with  copyhold  tenants  ought 
to  inform  themselves  as  to  the  existence  of  any  customs  of  the 
manor  which  may  affect  their  interests  ;  so  that  a  subsequent  in- 
cumbrancer of  copyholds  who  had  searched  the  rolls  was  neverthe- 
less bound  by  a  prior  incumbrance  not  entered  thereon  (m),  there 
being,  by  the  custom  of  the  manor,  no  time  limited  for  presenting 
surrenders  made  out  of  Court.     And  it  has  been  held  that  persons 

(6)  Malpas  v.  AcJcland,  3  Euss.  273 ;  to  the  Palatinate  Courts,  18  &  19  Yict. 

Anon.  Freem.  Ch.  137,  u.  171.  c.  15,  s.  7. 

(c)  Naiionallnswance  Co.,  i  De  G.  F.  (A)  Orafts  v.  Willdnson,  4  Q.  B.  74. 

&  J.  78  ;  8  Jur.  N.  S.  951,  L.  J.  (i)  Hesse  v.  Stevenson,  3  B.  &  P.  578, 

(«)  Conybeare  v.  New  Bruns^iiick  Co.,  per  Lord  Hardwicke ;  2  Ves.  S.  480. 
6  Jur.  N.  S.  164,  V.  C.  Stuart.  {k)  Bugden  v.  Bignold,  2  Y.  &  C.  C.  C. 

(/)   ColUtt    V.   De    Gols,   Talb.   65  ;  377. 
TVilkes  v.  Bodington,  2  Vern.  599.  {I)  Pearce  v.  Newlyn,  3  Mad.  186. 

(3)  2  &  3  Vict,  c.  11,  s.   5  ;  extended  (m)  Uwlock  v.  Priestly,  2  Sim.  75. 
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who  contract  for  a  lease  ought  to  ascertain  the  custom  of  the  manor 
as  to  the  length  of  lease  (n). 

A  person  who  takes  an  equitable  mortgage  on  copyholds  from  an 
heir-at-law  ought  not  to  be  satisfied  by  the  deposit  of  a  copy  of  his 
admission  only,  but  should  inquire  for  the  admission  of  his  ancestor 
also  (o). 

So  a  mortgagee  who  contents  himself  by  examining  the  Court 
Rolls,  where  he  would  only  find  notice  of  legal  incumbrances,  shall 
not  be  excused  (p)  for  neglecting  to  inquire  for  the  copies  of  the 
Court  Roll. 


(13.)  Decree  and  lis  pendens. 

A  decree  is  not  constructive  notice  after  the  determination  of  the  Dooree. 
suit  to  persons  not  parties  to  it  (q).  A  purchaser  pendente  lite, 
although  for  a  valuable  consideration  and  without  notice,  was, 
prior  to  2  &  3  Vict.  c.  11,  bound  by  the  decree  (r),  if  there  had 
been  a  close  and  continued  prosecution  of  the  suit  (s).  He  was  also 
bound  by  an  interlocutory  decree,  or  decree  to  account  (i).  But 
since  that  statute  (m),  lis  pendens  does  not  affect  a  purchaser  or  Jas  pendens. 
mortgagee  without  express  notice,  until  a  memorandum  containing 
the  particulars  mentioned  in  the  act  is  left  to  be  registered,  with  the 
senior  Master  of  the  Common  Pleas ;  which  memorandum  is  to  be 
registered  every  five  years,  in  like  manner  as  judgments  are  required 
to  be  by  1  &  2  Vict.  c.  110.  The  provision  extends  to  special 
cases  (x),  and  was  extended  to  common  law  and  equity  Courts  of 
counties  palatine  (y). 

Even  under  the  former  law  a  specific  claim  to  the  particular 
subject  must  have  been  made  by  the  lis  pendens,  and  it  must  not 

(m)  Eanbury  v.  Lichfield,  2  My.  &  K.  Vern.  459;  Moore  v.  McNamara,  2  Ba.  & 

629  ;  Fish.  Mtg.  580,  ed.  3.  Be.  186  ;  Flcmming  v.  Page,  Finch,  320. 

(o)  Tylee  v.  Webb,  6  Beav.  552.  (s)  Beames,  Ord.  1 ;  Preston  v.  Tubbin, 

(p)   Whifbread  v.  Jordan,  1  Y.  &  C.  1  Vem.  286 ;  Kinsman  v.  K.  1  Russ.  & 

303,  Exo.  M.  622. 

(q)  Worsley  v.  Earl  of  Scarborough,  3  (t)  Worsley  v.   Earl  of  Scarboroxigh, 

Atk.  392.  sup. 

(r)   WarsUy  v.  Earl  of  Scarborough,  {u)  Sec.  7. 

mp.;  Sorrel  v.  Carpenter,  2  P.   Wms.  (x)  13  &  14  Vict.  c.  35,  s.  17. 

482  ;  Walker  v.  Smalwood,   Amb.   676.  {y)  18  &  19  Vict.  c.  15,  ».  3.     See  in 

And  see  Herbert's  Case,  3  P.  "Wms.  116  ;  Ireland,  7  &  8  Vict.  c.  90,  s.  10  ;  11  &  12 

Oarth  V.  Ward,  2  Atk.  175  ;  Bishop  of  Vict.  c.  120,  s.  12 ;  13  &  14  Vict.  c.  29, 

Winchester  v.  Paine,  11  Ves.  194  ;  Sug.  s.  5. 
V.  &  P.  758,  ed.  14  ;  Self  v.  Madox,  1 
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have  been  merely  a  suit  to  carry  into  effect  the  general  trusts  of  a 
creditor  deed  {z) ;  nor  a  mere  general  administration  suit  (a) ;  nor  a 
suit  which  cannot  properly  be  brought  to  a  hearing  (&) ;  nor  to  a 
suit  relating  to  money  secured  on  an  estate,  but  not  to  the  estate 
itself  (c).  It  extends  to  any  interest  directly  in  question  in  the 
suit ;  as  to  an  assignment  of  the  equity  of  redemption  to  a  purchaser 
from  a  devisee,  pending  a  suit  by  the  heir  to  invalidate  the  will  {d) ; 
and  to  a  contract  made  before  but  completed  after  the  commence- 
ment of  the  suit  (e). 

A  registered  lis  pendens  does  not  create  a  charge  or  lien  on  the 
property,  nor  does  it  excuse  a  purchaser  from  completing  his  con- 
tract. It  merely  puts  him  upon  an  inquiry  into  the  validity  of  the 
plaintiff's  claim  (/).  It  does  not  prevent  executors  or  trustees 
carrying  out  the  general  trusts  of  the  will,  or  invalidate  the  title  of 
purchasers  from  them  {g) ;  but  in  the  case  of  a  particular  estate 
with  a  particular  trust  it  is  otherwise  {h) ;  and  it  does  affect  a  mort- 
gagee of  the  executor  pendente  lite  in  a  suit  by  a  judgment  creditor, 
where  the  life  estate  of  the  executor  in  lands,  subject  to  the  judg- 
ment, was  liable  to  recoup  assets  of  the  testator  which  by  the  exe- 
cutor's default  had  become  applicable  to  discharge  the  judgment  (i). 

A  decree  which  is  not  final,  as  a  decree  to  account,  which  puts  no 
end  to  the  matters  in  question,  binds  as  lis  pendens  (k). 

An  order  for  an  appeal  seems  not  to  be  a  continuation  of  the  Us 
pendens  (l). 

A  person,  who,  without  notice  of  a  suit,  purchases  from  one  of 
the  defendants  property  which  is  the  subject  of  it,  is  not  in 
consequence  of  the  pendency  of  the  suit  affected  by  an 
equitable  title  of  another  defendant,  which  appears  on  the  face  of 
the  proceedings,  but  of  which  he  has  no  notice  and  to  which  it  is 
not  necessary  for  any  of  the  pui-poses  of  the  suit  to  give  effect  (m). 


(s)  Salt  T.  Dewell,  4  Ha.  446. 

(a)  Heed  v.  Freer,  13  L.  J.  Ch.  417, 
V.  C.  Kt.  Bruce ;  Warburttm  v.  Edge,  9 
Sim.  508 ;  Houlditch  v.  Wallace,  5  CI. 
&  F.  629. 

(6)  Barn.  Ch.  454. 

(c)  Worsley  v.  Earl  of  Scariormigh,  3 
Atk.  392. 

{d)  Garthv.  Ward,  lib.  174.    ' 

(e)  Norris  y.  Lord  Dudley  Stuart,  16 
Beav.  359. 

(/)  Bull  V.  Sutchens,  32  ib.  615  ;  9 
Jur.  N.  S.  954. 

{g)  Berry  v.  Oibions,  8  Ch.  747  ;  Jen- 


nings V.  Bond,  2  J.  &  L.  720 ;  Drew  v. 
Earl  of  Nmbury,  3  %b.  267. 

(7i)  Walker  v.  Flamstead,  2  Kenyon, 
pt.  2,  57,  Ch. 

(i)  Jennings  v.  Bond,  sup.  See  Drew 
V.  Earl  of  Norbury,  sup. 

(k)  Higgins  v.  Sham,  2  Dr.  &  "W.  356; 
Kinsman  v.  K.  1  Euss.  &  M.  617." 

[l)  Sug.  V.  &  P.  768,  ed.  J4  ;  C.  0. 
xxxi.  2  ;  46  Ho.  L.  Jo.  p.  388;  47  Geo.  3. 
And  see  16  Ves.  213  ;  notwithstanding 
Gore  V.  Stackpoole,  1  Dow.  31. 

(m)  Bellamy  v.  Sabine,  1  De  G.  &  J. 
666  ;  3  Jur,  N.  S.  943. 
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But  interests  of  defendants  inter  se  arising  out  of  the  rights  of  Co-detendants. 
the  plaintiff,  are  protected  by  the  doctrine  of  lis  pendens  {n). 

Lis  pendens  then  is  still  of  itself  binding  if  duly  registered,  and, 
whether  registered  or  not,  affects  a  purchaser  by  express  notice  of 
it.  But  judgments  and  decrees  are  not  notice  of  themselves, 
although  registered,  yet  unless  they  be  registered,  a  purchaser  is 
not  affected  even  by  express  notice  of  them  (o). 

As  a  registered  lis  pendens  could  not  be  vacated  without  the  Vacating 
consent  of  the  person  by  whom  it  was  registered,  which  consent  was  3o°'&  sTvlct. 
sometimes  withheld,  it  has  been  enacted  by  30  &  31  Vict.  c.  47,  <=■  ^7'  ^-  ^^ 
s.  2,  that  the  Court  before  which  the  property  sought  to  be  bound 
is  in  litigation,  may,  upon  the  determination,  or  during  the  pen- 
dency of  the  litigation,  when  it  shall  be  satisfied  that  the  litiga- 
tion is  not  prosecuted  bondjide,  order  the  registration  to  be  vacated 
without  the  consent  of  the  party  who  registered  it,  and  may,  in  the 
discretion  of  the  Court,  direct  the  party  on  whose  behalf  the  regis- 
tration was  made,  to  pay  all  the  costs  and  expenses  occasioned 
by  the  registration  or  the  vacating  thereof  (^). 

Ias  pendens  formerly  took  effect  when  the   bill  was  filed  by  From  what 
relation  from  the  service  of  the  subpoena  (q).     It  is  considered  that  pendens 
it  will  now  take  effect  from  the  service  of  the  writ  when  the  action  *^  ^^  °  ®° ' 
has  been  registered  under  the  statute  (r). 

■Against  a  bond  fide  purchaser  for  full  value  and  without  actual 
notice,  the  effect  of  lis  pendens  has  been  thought  so  hard,  that  no 
help  was  given  to  the  plaintiff  to  cure  defects  in  the  proofs  of  his 
title  (s). 

Since  the  statutes,  the  registration  of  lis  pendens  in  a  suit 
to  restrain  the  execution  of  a  power  to  the  prejudice  of  creditors, 
was  held  not  to  be  a  suf&cient  protection,  and  an  injunction  was 
granted  (t). 

By  force  of  8  &  4  Vict.  c.  82,  notice  of  an  unregistered  decree,  as 

well  as  in  the  case  of  an  unregistered  judgment,  will  not,  as  against 

purchasers,  mortgagees,  or  creditors,  give  such  decree  any  effect 

under  1  &  2  Vict.  c.  110. 

Notwithstanding  an  old  case  (u),  in  which  it  was  decided  that  if  y'tness  to  a 

deed. 

(ra)  Tyler  v.   Thomas,    25   Beav.  47.           (s)  Scnrell  v.  Carpenter,   2  P.  Wms. 

And  see  Jud.  Act,  1875,  Ord.  L.  482. 

(o)  Fish.  Mtg.  583,  ed.  3.  {t)  Beyfus  v.  Bullock,  7  Eq.  391,  V.  C. 

(p)  s.   2.     See  Pooletj  v.  Bosanqtiet,  7       Malins. 

C.  D.  541,  M.  R.  (")  MocaUa  v.  Murgatroyd,  1  P.  Wiiia 

(?)  Anon.  1  Vern.  318.  393. 

(>•)  Fish.  Mtg.  586,  ed.  3. 
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a  first  mortgagee  be  a  witness  to  the  second  mortgage  deed,  it  is 
sufficient  notice  to  bind  bim,  although  it  does  not  appear  that  he 
actually  knew  the  contents,  the  bare  attestation  of  a  deed  will  not, 
without  other  circumstances,  be  sufficient  to  bind  a  party  with  notice 
of  its  contents  {x). 

It  is  material  to  bear  in  mind,  that  a  mortgagee  obtaining  a  con- 
veyance of  the  legal  estate,  or  other  security,  subsequently  to  the 
date  of  his  mortgage,  will  not  be  affected  by  an  intermediate  incum- 
brance, if  he  had  not  notice  at  the  time  of  the  completion  of  his 
mortgage,  notwithstanding  he  may  have  notice  in  the  intermediate 
time  (2/). ;  unless  the  party  holding  the  legal  estate  be  affected  with 
an  express  trust,  and  then  he  cannot  get  in  the  legal  estate  after 
such  notice  {z). 

For  the  mode  of  pleading  a  purchase  for  a  valuable  consideration, 
without  notice  as  a  bar  to  discovery  or  relief,  the  reader  is  referred 
to  other  works  which  treat  on  this  subject  (a). 

Notice,  in  order  to  affect  the  Bank  of  England,  must  be  distinct 
notice  of  an  existing  claim  upon  the  stock,  since  the  bank  stands, 
not  in  the  position  of  a  trustee,  but  of  a  depositary  (6). 

The  notice  should  be  explicit ;  where  a  notice  of  a  charge  on  a 
policy  to  secure  a  sum  of  money  was  silent  as  to  the  premiums 
which  were  secured,  the  charge  was  postponed  as  to  the 
preiniums  (c). 


{x)  Beckett' Y.  Cordley,  1  Bro.  C.  C. 
357  ;  1  Fonbl.  Eq.  165,  ed.  5;  Sug.  Vend. 
1060,  ed.  11,  781,  ed.  14 ;  JTelford  v. 
Seezely,  1  Ves.  S.  6 ;  Sardvng  v.  Crethorn, 
1  Esp.  56 ;  Reed  v.  Williams,  5  Taunt. 
257  ;  R'jmdiffe  v.  Farkyns,  6  Dow.  224  ; 
BiMulph  V.  St.  John,  2  Sch.  &  Lef.  532. 

[y)  See  Wortley  v.  Birkhead,  2  Ves.  S. 
573  ;  Peacoch  v.  Burt,  App.  Coote  Mtg. 


ed.  3.     And  see  sup,  p.  372. 

(2)  Alien  V.  Knight,  5  Ha.  272 ; 
affirmed  on  appeal. 

(a)  Mitf.  on  Plead.;  Sug.  Vend.  &c. 

(J)  Bumberstone  v.  Chase,  2  Y.  &  C. 
Exc.  209. 

(c)  Brigkt's  Tr.,  21  Beav.  430  ;  2  Jur. 
N.  S.  300,  M.  R. 


Digitized  by  Microsoft® 


795 


CHAPTER  LXVI. 

TACKING. 

Sect. 

1.  Tacking  of  costs  and  expenses  . 

2.  Tacking  of  general  or  specific  Uen 

3.  Tacking  of  bond  debt 

4.  Tacking  of  simple  contracts 

6.  Tacking  against  mesne  incumbrances 

6.  Brace  v.  Duchess  of  Marlborough 

7.  Tacking  against  sureties 

8.  Tacking  of  further  advances 

9.  Tacking  in  bankruptcy   . 

10.  Experimental  statute 

11.  Summary 


795 
807 
809 
811 
813 
817 
825 
826 
827 
827 
828 


(1.)  Tacking  of  costs  and  expenses. 


The  doctrine   of  tacking  is  founded  on  an  application  of  the  Principle  of 
equitable   maxim — that  he  who  seeks    equity  shall  do  equity  to     °  ^^' 
the  person  from  whom  he  requires  it  (a) — and  where  equities  are 
equal,  the  law  shall  prevail  (6). 

It  has  been  already  remarked  that  equity  regards  the  debt  as  the  Against 
principal — the  land  as  the  pledge,  and  although  the  land  is  abso-  ^"^  ^^"' 
lutely  forfeited  at  law,  compels  the  mortgagee  to  permit  his  debtor 
to  redeem  ;  but  in  so  doing,  it  adheres  to  the  first  mentioned  rule, 
viz.,  he  who  seeks  equity  shall  do  equity  to  him  from  whom  he 
requires  it ;  and,  therefore,  the  Court  will  make  terms  with  the 
debtor  before  it  will  permit  him  to  redeem,  in  order  that  full  justice 
may  be  done  to  the  creditor. 

It  is  equity  that  the  debtor  shall,  before  redemption,  pay,  not  Expenses  of 
merely  the  principal  and  interest  of  the  debt,  but  all  costs  neces-  property 
sarily  incurred  by  the  creditor  in  maintaining  the  title  to  the 


(o)  Francis's  Maxims,  1. 


(J)  n.  14. 
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estate  (c),  renewing  leases  {d),  making  necessary  repairs  (e),  or 
permanent  improyements  (/),  or  in  establishing  his  security  (gf),  in 
preserving  the  estate  by  payment  of  head  rent  (h)  or  from  deterior- 
ation (i),  or  for  the  redemption  of  land  tax  (/«),  or  in  perfecting  the 
mortgagee's  title  as  by  payment  of  the  fines  and  fees  upon  admission 
to  copyholds,  and  the  costs  of  procuring  a  necessary  act  of  Parlia- 
ment {I),  also  fines  in  a  building  society  mortgage  (m),  discounts  on 
the  renewal  of  bills  of  exchange  secured  by  the  mortgage  dis- 
counts (n),  also  the  costs  of  the  mortgagee's  solicitor  on  paying  off 
the  mortgage,  and  making  out  a  list  of  deeds  (o),  and  the  costs  of 
an  order  for  the  delivery  of  the  title  deeds  out  of  chambers,  where 
they  have  been  deposited  in  a  regular  suit  for  the  administration  of 
the  mortgagee's  estate  (p) ;  but  where  the  mortgagees  were  execu- 
tors and  engaged  in  an  administration  suit,  and  the  mortgagor  had 
no  notice  of  the  suit  nor  of  their  character  of  executors,  and  the 
title  deeds  were  afterwards  in  pursuance  of  an  order  in  the  suit  de- 
posited in  the  Master's  office,  the  costs  of  getting  the  deeds  out  of 
the  office  on  redemption  were  fixed  on  the  mortgagees  (g). 

The  mortgagee  is  entitled  to  costs  notwithstanding  that  rests 
are  directed,  if  any  sum  was  due  when  the  action  was  brought  (r)  ; 
and  notwithstanding  an  over- statement  of  account,  or  extending 
his  claim  too  far,  or  a  refusal  to  furnish  accounts  (s). 

The  mortgagee  is  entitled  to  the  costs  originally  falling  on  him- 
self in  suits  for  redemption  or  foreclosure,  which,  with  the  principal 


(c)  Godfrey  v.  Watsm,  3  Atk.  518  ; 
aud  mp,  p.  655  ;  Langlm  v.  L.  18  Jur. 
1092  ;  1  Jur.  N.  S.  1078  ;  Pheni  v. 
Gillan,  5  Ha.  1  ;  Sandon  v.  Hooper,  6 
Beav.  246  ;  12  L.  J.  Oh.  309. 

{d)  iMcam  V.  Merlins,  1  Wils  34  ;  3 
Atk.  4  ;  Manlove  v.  Bale,  2  Vern.  84  ; 
Woolleyr.  Drag,  2  Anst.  651,  sup.  p.'243. 

(e)  Hardy  v.  JReeves,  4  Ves.  480.  See 
at  large,  sup.  p.  746. 

(/)  See  the  decree  in  Webh  v.  Borke, 
sup.;  and  Godfrey  v.  Waison,  sup.; 
HipUns  T.  Amery,  2  Giff.  292 ;  6  Jur. 
N.  S.  1047. 

(g)  Felly  y.  Wathen,  18  L.  J.  Ch.  281 ; 
7  Ha.  851 ;  14  Jur.  9  ;  affirmed  1  De  G. 
M.  &  G.  16  ;  16  Jur.  47. 

{h)-Burrowes  v.  Molloy,  1  J.  &  L. 
521. 

(i)  Bwrroughes  v.  Molloy,  2  ih.  521  ; 
Brandon  v.   B.   10  W.  E.  287,  V.  0. 


Kindersley. 

{k)  Knowles  v.  Chapman,  Set.  226, 
ed.  2  ;  467,  ed.  3  ;  and  1070,  1080,  ed.  4. 

{I)  Fisli.  Mtg.  946,  ed.  3 ;  Ledger  v. 
Groom,  M.  R.,  Set.  1080,  ed.  4. 

(m)  Provident,  <!sc.  Soc.  v.  Greenhill,  9  Ch. 
D.  122  ;  38  L.  T.  N.  S.  140,  V.  C.  Bacon; 
Pilkington  v.  Baker,  W.  N^  77-210; 
Parker  v.  Butcher,  3  Eq.  762,  M.  K. 

(n)  Fenton  v.  Blackwood,  5  J.  C. 
167. 

(o)  Wakefield  v.  Nevibon,  8  Jur.  735, 
Q.  B. ;  18  Jur.  Pt.  2,  176. 

{p)  Burden  v.  Oldaker,  1  Coll.  105. 
And  see  Seed  v.  Freer,  13  L.  J.  Ch.  417. 

(q)  Heed  v.  Freer.,  sup. 

(r)  Barlow  v.  Gains,  28  Beav.  244. 

(s)  Norton  v.  Cooper,  5  De  G.  M.  &  G. 
728;  Cotterell  v.  Stralton,  8  Ch.'  295, 
L.  C.  &  J. ;  Cotterell  v.  Finney,  9  ib.  651 ; 
Loflus  V.  Swift,  2  Soli,  &  Lef.  657. 
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and  interest,  form  one  debt.  This  includes  the  costs  of  his  trustee  Trustee's  costs. 
made  defendant  (i)  ;  also  the  mortgagee's  costs  of  appeal  when  the  Appeal. 
decision  is  reversed  (u) ;  and  also  the  costs  relating  to  another 
estate  which  the  mortgagor  has  wrongfully  included  in  his  suit  for 
redemption  (x) ;  and  also  where  two  mortgagees  are  entitled  in 
different  proportions  to  the  mortgage  money,  and  one  of  the  mort- 
gagees is  made  a  defendant,  the  costs  of  the  latter  must  be  paid  (y). 

And  a  judgment  creditor  of  a  mortgagee  suing  for  a  sale  of  the  Judgment 

..,,,.  1  1  creditor  of 

mortgage  is  entitled  to  his  costs  against  the  mortgagee  and  mort-  mortgagee. 

gagor  (z). 

The  mortgagee  will  be  allowed  the  costs  of  all  actions  of  eject-  Costs  of 

actions, 
ment  or  otherwise  properly  incurred  (a),  including  costs  against  a 

surety  (6). 

But  an  equitable  mortgagee  will  not  be  allowed  the  costs  of  an 
unsuccessful  attempt  to  defend  an  action  at  law  for  the  recovery  of 
the  premises  (c).     As  a  general  rule,  however,  an  equitable  mort-  Costs  of 
gagee  is  entitled  to  the  same  costs  as  a  legal  mortgagee  (d) ;  save  mortgagee. 
in  bankruptcy  in  a  case  where  there  is  no  written  memorandum 
accompanying  the  deposit  of  title  deeds  (e). 

Nor  will  the   costs    be   allowed   of   an   unsuccessful    suit   by  TTnnecessary 

suits. 

the  mortgagee  for  specific  performance  when  selling  under  his  power 

of  sale,  which  fails  from  the  misdescription  of  the  premises  in  his 

contract  (/) ;  nor  the  costs  of  defending  his  title  to  the  mortgage 

against  a  third  party  (g)  ;  nor  the  costs  of  an  unsuccessful  defence 

to  a  suit  against  the  mortgagee  by  the  tenant  for  life  to  set  aside 

the  mortgage  as  against  the  remainderman  {h) ;  but  the  mortgagor 

cannot  get  back  the  property  until  he  has  paid  his  surety  these 

costs  and  all  other  costs  properly  incurred  by  his  surety  {h). 

Costs  of  defending  an  action  being  a  simple  contract  debt  cannot  Costs  of 

be  tacked  against  a  second  mortgagee  (/c) ;  sed  qticere  if  properly  ^Sl^tinst 

incurred.  ^«'=™<i 

mortgagee. 

On  redemption  by  a  second  mortgagee,  the  first  mortgagee  will  q^^^^  „£  i^^, 

(i)  Brovme  v.  Lockhart,  10  Sim.  426.  Sim.  366.     And  see  Connell  t.  Bardie,  3 

(m)  Addison  v.  Cox,  8  Ch.  76.  Y.  &  C.  582  ;  The,  Queen  v.  Cliamlxrs,  4 

(a)  Batdielor  v.  Middleton,  6  Ha.  86.  ih.  54  ;   Wade  yiWard,  i  Drew.  602. 

(y)  Davenport  v.  James,  7  ib.  249.  {e)  Sup.  p.  394  (e). 

(s)  Clare  v.   Wood,  4  ih.  81.  (/)  Pears  r.  Ceelcy,  15  Beav.  209. 

(a)  Merriman  v.  Bonner,  10  Jur.  N.  S.  (g)  Barker   v.    Watki-ns,   2  Jo.   133. 

5Zi,y.  CSAa^evAey;  Ellisony.  Wright,  {h)  Parker    v.    Watkins,    sup.;    Be 

3  Russ.  458.  -fi'f«''«>  12  Eq.  123,  Y.  C.  Wood. 

(6)  Ellison  V.  Wright,  sup.  (k)  South  v.  Bloxam,  11  Jur.  N.  S. 

(c)  Bryden  v.  Frost,  3  Mj".  &  Cr.  670.  319,  V.   C.  Wood;  2  H.  &  M.  457 ;  34 

(rf)  Per  V.  0.  E.  in  Leims  v.  John,  9  L.  J.  Ch.  369. 
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be  allowed  extra  costs  incurred  by  him  in  foreclosing  the  mort- 
gagor (1). 

Solicitor-mortgagee  is  only  allowed  costs  out  of  pocket  (m). 

The  mortgagor,  on  redemption,  must  also  pay  the  costs  of  all 
persons  claiming  under  the  mortgagee,  although  the  mortgage  be 
carried  by  the  mortgagee  into  settlement  (n).  And  upon  this 
principle,  he  must  pay  the  costs  of  the  proceedings  in  chambers, 
and  of  the  petition,  to  establish  the  devisee  or  infant  heir  of  the 
mortgagee  a  trustee  withiii  the  Trustee  Acts  (o),  and  the  costs  of 
the  couTeyance  from  such  devisee  or  heir  (p). 

So  the  additional  costs  caused  by  an  assignment  by  a  second 
mortgagee  of  his  mortgage,  pending  a  foreclosure  suit  by  the  first 
mortgage,  will  fall  on  the  estate  ;  though  otherwise  as  to  the  extra 
costs  in  such  suit  occasioned  by  the  assignment  by  the  first  mort- 
gagee after  institution  of  the  suit,  such  assignment  being  of  such  a 
nature  as  to  make  the  suit  wholly  inefficient  (q). 

And  the  mortgagee  will  be  allowed  the  costs  of  taking  out  ad- 
ministration to  the  mortgagor,  as  principal  creditor  (r),  or  to  an  . 
incumbrancer  under  the  will  of  the  mortgagor,  as  a  necessary  party 
to  foreclosure  (s).  But,  to  entitle  the  mortgagee  to  his  costs  of  the 
proceedings  in  the  Ecclesiastical  Courts  for  obtaining  such  admin- 
istration, he  must  make  out  his  case  for  such  costs  on  the  record, 
if  the  proceedings  referred  to  took  place  before  the  action  was 
commenced  (f) ;  and  the  mortgagee  cannot  recover,  as  against  the 
devisees  of  the  mortgaged  estate,  the  expenses  of  an  action  on 
a  bond  against  the  mortgagor's  executors  (u). 

So  if  the  costs  incurred  are  altogether  irrelevant  to  the  mortgage, 
they  will  not  be  allowed,  as  in  the  instance  of  the  costs  attending  a 
deed  executed  by  the  mortgagee  to  a  ceshii  que  trust  who  lends  him 
the  money  (x),  and  in  a  case  (i/)  in  which  a  devisee  of  a  mortgagee 
filed  his  bill  against  the  heir  and  executor  of  the  mortgagor  for 


(Z)  Lomax  y.  Hide,  2  Vern.  185. 

(m)  Sclater  v.  Cottam,  3  Jur.  N.  S. 
630,  V.  C.  Kindersley  ;  Gregg  v.  Slater, 
22  Beav.  314 ;  2  Jur.  N.  S.  246. 

(m)  Wetherell  v.  Collim,  3  Mad.  255  ; 
Bartle  v.  VfilUn,  8  Sim.  238  ;  Burdeny. 
Oldaker,  1  Coll.  105. 

(o)  Exp.  Ommaney,  10  Sim.  228  ;  King 
v.  Smith,  6  Ha.  473.  Andseeswp.p.  760. 

{p)  Exp.  Cant,  10  Ves.  654.  But  see 
tlie  late  act,  sup.  p.  761. 


(q)  Coles  V.  Forrest,  10  Beav.  552. 
And  see  inf.  when  assignment  is  after 
decree  to  account,  pp.  1004,  1016. 

(r)  Bamsden  v.  Iwngley,  2  Vem.  536 ; 
Lomax  v.  Hide,  sup. 

(s)  Hunt  V.  Fownes,  9  Ves.  70. 

(t)  Ward  V.  Barton,  11  Sim.  534. 

(u)  Lewis  V.  John,  9  ih.  366. 

(!c)  Martin  Demandant,  5  Bing.  160. 

(y)  Skip  V.  Wyatt,  1  Cox,  353.  See 
Fish.  Mtg.  1006,  ed.  3. 
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foreclosure,  and  also  against  the  heir  at  law  of  the  mortgagee  for  Costs  irrele- 
estahlishing  the  will,  it  was  ordered  that  the  plaintiff  should  pay  the  mortgage. 
heir  of  the  mortgagee  his  costs,  and  that  he  should  not  be  entitled 
to  have  them  from  the  estate  (z) ;  as  the  heir'  of  the  mortgagee  is  not 
a  necessary  party  to  an  action  for  foreclosure  by  the  devisee  of  the 
mortgagee  (a) ;  a  distinction  will,  of  course,  be  drawn  between  the 
before  mentioned  case,  in  which  the  concurrence  of  the  heir  at  law 
of  the  mortgagee  was  necessary  only  to  the  establishment  of  the 
devisee's  title,  and  the  case  of  costs  arising  from  the  nature  of  the 
assurance  required  in  the  reconveyance  of  the  mortgaged  estate  ; 
as,  for  example,  if  prior  to  3  &  4  Wm.  4,  c.  74,  a  fine  were  neces- 
sary to  divest  the  estate  from  a  feme  covert,  or  if  the  mortgagor 
become  bankrupt  and  his  trustee  is  made  party  to  the  action  and 
disclaim  all  interest  (6),  in  which  cases  the  expenses  must  be  borne 
by  the  mortgagor  or  his  trustee,  unless  in  the  case  of  disclaimer 
the  trustee  is  unnecessarily  made  party  to  the  action  of  foreclo- 
sure (c).  Nor  will  the  mortgagee  be  allowed  the  costs  of  his 
petition  for  leave  to  bid  at  the  sale  of  the  mortgaged  estate  (d). 

Where  the  mortgagee  claims  any  extra  costs  or  extraordinary  Direction  as 

^O  fi\^VSL  posts 

expenses,  the  decree  must  contain  an  inquiry  as  to  costs,  charges, 
and  expenses,  other  than  costs  of  suit  (e),  and  a  sufficient  ground 
must  be  laid  for  such  inquiry  (/) ;  and  where  such  inquiry  has 
been  omitted,  it  will  not  be  supplied  on  further  consideration  or 
on  petition  (g). 

The  mortgagee  of  a  fund  in  Court  will  be  entitled  to  the  costs  of  Stop  order, 
obtaining  a  stop  order  if  the  mortgage  deed  empowers  him  to  apply 
to  the  Court  for  this  purpose ;  but  he  will  not  be  entitled  as  of 
course  to  these  costs  [h) ;  and  see  (i).  In  practice  questions  of  this 
kind  are  usually  precluded  by  the  expense  of  obtaining  a  stop  order 
being  retained  out  of  the  loan  (k). 

All  just  allowances,  however,  are  made  without  any  direction  in  Just  allow- 


ances. 


(z)   Wilson  V.  Metcalfe,  3  Mad.  45.  (c)  Thompson  y.  Kendall,  9  Sim.  397. 

(o)  Sow  V.  Vigures,  1  Rep.  in  Ch.  32 ;  (d)  Exp.  Williams,  1  Dea.  &  Chit.  489. 

1  Eq.  Ca.  Abr.  318,  pi.  5.  (e)  Merriman  v.  Bonner,  10  Jur.  N.  S. 


(6)  Collins  V.  Shirley,  1  Euss.  &  My, 
638  ;  Appleby  y.  Duke,  1  Ha.  303  ;  1  Ph, 
272  ;  Cash  v.  Belcher,  1  Ha.  310  ;  over- 
ruling Woodward  v.  Saddon,  i  Sim 
606  ;     Weaving    v.    Count,   6  ib.    439 


534,  V.  C.  Kindersley;  1  Seton,  Dec. 
380,  396,  ed.  3;  Tipton  Green  Co.,  v. 
Tipton  Moat  Co.,  7  Ch.  D.  192,  M.  R. 

(/)  Merriman  v.  Bonner,  sup. 

ig)  Sorlock  y.    Smith,    1   Coll.   298  ; 


Feake  v.  Gibbon,  2  Russ.  &  My.  354.    As  Barron  v.  Zancefield,  17  Bear.  208. 
to  the  costs  of  a  party  disclaiming,  see  (A)  Waddilove  y.  Taylor,  6  Ha.  307. 

mp.  p.  732,  and  p.  1014,  inf.;  Boswelly.  {i)  Grimsby  f.  Webster,  6  "W.  R.  725. 

Tucker,  1  Beav.  493.  (i)2Dav.Conv.ll32,  ed.3,  andjijp.  733, 
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the  decree  (Z).     The  costs  of  an  action  were  included  under  the 
term  'just  allowances,'   especially  as  the  costs   of  actions  were 
covered  by  the  terms  of  the  deed  (m) ;  as  to  extra  costs  of  com- 
pensation under  a  company's  act  {mm). 
Mortgagee  The  mortgagee  will  be  refused  his  costs  if  he  be  guilty  of  gross  mis- 

Ms  costs."  conduct  (m),  as  in  the  following  cases  :  denying  the  right  of  redemp- 
tion, except  on  paying  off  two  securities,  one  of  which  was  not  due  (o) ; 
disputing  the  priority  of  a  subsequently  registered  mortgage  over  an 
unregistered  charge  (p) ;  impeding  the  taking  of  the  account  (q)  ; 
delaying  redemption  by  failing  to  attend  at  the  place  and  time 
appointed  for  settling  the  matter  (r) ;  claiming  more  than  was  due 
coupled  with  misconduct  (s) ;  delaying  (as  one  of  three  trustees  ia 
whom  the  mortgage  was  vested)  redemption  by  an  untenable  claim 
to  receive  the  interest  beneficially  (i) ;  making  an  unfounded  further 
claim  after  payment  in  full  (u) ;  setting  up  the  mortgage  deed  as  an 
absolute  conveyance  (x) ;  making  an  unsustained  charge  of  fraud  (y) ; 
abuse  of  trust  reposed  in  him  by  mortgagor  and  manifest  intention 
to  get  the  estate  into  his  own  hands  (z) ;  fraudulent  and  unfair 
dealing  (a) ;  permitting  by  negligence  a  fraud  to  be  perpetrated 
though  personally  innocent  of  fraud  (b) ;  improperly  resisting  a 
suit  (by  subsequent  incumbrancer)  to  rectify  a  mistake  affecting  the 
security  (c) ;  rendering  a  redemption  suit  necessary  by  refusing  as 
mortgagee  in  possession  to  render  an  account  (d) ;  increasing  the 
costs  by  making  unnecessary  parties  or  by  adducing  unnecessary 
evidence  ;  (where  this  has  been  done  the  mortgagee  must  pay  such 
costs,  and  will  not  get  them  over  though  he  may  get  the  general 
costs  (e) ) ;  dealing  with  the  mortgagor  behind  the  back  of  an  in- 

(l)  xxiii.  C.  0.  r.  16.  (u)  Gregg  v.  Slater,  22  Beav.  314 ;  25 

(m)  Blcickfm-d  v.  Davis,  i   Oh.  304.  L.  J.  Ch.  440  ;  2  Jur.  N.  S.  24. 
And  see  Wilkes  v.  Saumon,  7  Ch.   D.  (x)  Baker  v.  Wimd,  1  Ves.  160. 

188,  M.  R.;  sxii  Rees -7.  Metropolitan  Bd.  (y)   West  v.  Jones,  1  Sim.  N.  S.  218. 

of  Works,  14  Ch.  D.  372.  And  see  Cockell  v.  Taijlor,  15  Beav.  127. 

(mm)  Mees  v.   Metropolitan  Board  of         (z)  Thornhill  v.  Evans,  2  Atk.  330. 
Works,  sup.  '  (q,)  Morony  v.  O'Dea,  1  Ba.  &  Be.  109, 

(to)  Mocaita  v.  Mwgairoyd,  1  P.  "Wins.  121,  n.   : 
393.  (J)  Hioms  v.  Holtotn,  16  Beav.  259. 

[a)  Oredland  v.  Potter,  10  Ch.  13  ;  18  (c)  HarrynvanY.  Collins,  18  ib.  11 ;  IS 

Eq.  360,  V.  C.  Bacon.     And  see  Tom-  Jur.  501 ;  affirmed  L.  J.  March  18   1854 

linson  v.  Gregg,  15  W.  R.  51,  M.  R. ;  Set.,  1060,  ed.  4. 
Harvey  v.  Tehbutt,  IJ.  &  "W.  197,  203.  {d)  Powell  v.  Trotter,  1  Dr.  &  Sm.388. 

( p)  Credlamd  v.  Potter,  sup.  (e)  Coles  v.  Forrest,   10  Beav.   552  • 

(q)  Delillin  v.  Gale,  7  Ves.  585.  Cockell  v.    Taylor,    sup.  ;    Audsley  v. 

{r)CUffY.Wadsworth,'2Y. kC.G.  59S.  Som,   26  Beav.  195.     And   see  Booth 

(s)  Snagg  v.  Fnzetl,  IJ.  &  L.  383.  v.  Cresvyicke,   8  Sim.  352  ;  8  Jiir.  323 ; 

[t)  Cliffy.  Wadsworth,  sup.  13  L.  J.  Ch.  217. 
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'  cumbrancer  whose  claim  was  known  to  him,  and  attempting  to 
deprive  him  of  his  security  (/);  making  a  claim  under  an  illegal 
contract  (g) ;  or  by  the  loss  of  vouchers  causing  unnecessary  costs 
of  account  {h). 

But  a  mortgagor  will  lose  his  right  to  costs  against*  the  mort- 
gagee, if,  upon  an  action  filed  for  redemption  and  containing 
charges  of  oppression  and  misconduct,  and  praying  that  he  may  be 
fixed  with  the  costs  of  the  suit,  the  mortgagor  consents  to  an  im- 
mediate decree  for  an  account  reserving  costs,  but  without  making 
the  special  circumstances  of  the  case  a  part  of  the  reference  to 
chambers  (i). 

The  costs  of  an  action  brought  by  strangers,  who  prove  eventually  Actions  by 
to  have  no  real  title  to  recover  the  proceeds  of  an  execution  levied  °  '^^^^^  • 
by  the  mortgagee  under  a  judgment  confessed  by  the  mortgagor, 
are  not  recoverable  by  the  mortgagee  "  as  costs  and  charges  attend- 
ing the  judgment "  (k). 

In  a  case  where  a  man  had  mixed  up  the  character  of  trustee,  *^'J '°s  »p 

different 

mortgagee,  and  agent,  the  Court,  on  a  decree  for  a  reconveyance  on  characters. 
further  directions  refused  to  allow  him  interest  on  the  balance  origi- 
nally found  due  to  him  by  the  Master's  report,  and,  as  he  had  lost 
some  of  his  vouchers,  refused  him  the  costs  of  taking  the  account  (Z). 

In  some  cases  where  the  right  of  redemption  is  doubtful,  the  suit 
is  dismissed  without  costs  (m). 

Generally  the  mortgagee  will  be  fixed  with  the  costs  of  a  ground-  Mortgagee 

,1  •    1  ,       p        n  !■        /    \     •      •   ,•         ■when  fixed 

less  defence,  e.(7.,  resistmg  the  right  of  redemption  (n),  msistmg  withoosu 
that  the  mortgage  was  an  absolute  conveyance  (o),  or  setting  up 
adverse  possession  for  twenty  years  ( p) ;  setting  up  charges  of 
fraud  or  connivance  which  he  cannot  substantiate  (q) ;  or  improperly 
joining  parties  whether  plaintiffs  or  defendants  (r) ;  and  with 
additional  costs  caused  by  the  frame  of  his  suit  (s) ;  and  in  other 

(/)  Taylor  v.  Baker,  Dan.  82.  Price  v.  Serrington,  7  Ha.  410  ;  Powell 

(g)  Johnson  v.   Williamslmrst,  1  L.  J.  v.  Moberts,  9  Eq.  171,  V.  C.  Stuart. 

Ch   112  V  C.  E.  (")  England  v.  Codrington,  1  Ed.  169. 

(h)  Price  v.  P.  15  ih.  13,  M.  R.  [p)  Moore  v.  Painter,  6  Jur.  903. 

\i)  Dunstan  v.  Patterson,  2  Ph.  341.  (?)  Green  v.  Briggs,  6  Ha.  632  ;   West 

(k)  Doe  V.  Eoe,  6  Bing.  447.  v-  J<mes,  1  Sim.  N.  S.  218. 

(l)  Price  V.  P.  sup.  W  Pearce  v.    Waikins,  5  De  G.  &  S. 

(m)  Kirkham  v.  SmUh,  1  Ves.  S.  257 ;  317  ;  Booth  v.  Oreswicke,  sup. ;  Delabere 

Teuton  v.  Cwrtis,  Yo.  610.  v.  Norwood,  3  Sw.  144. 

(n)   Sarvey  v.    Tebbutt,  sup.;    WUt-  («)   Philips   v.   Davies,   7   Jur.    52; 

field    V.   Parfitt,  4    De   G.    &  S.    244  ;  Greenwood  v.  Firth,  2  Ha.  241,  n. ;  6  Jur. 

5  Jur.  852  ;  PerHns  v.  Bradley,  1  Ha.  757  ;  Capper  v.  Terrington,  1  CoU.  103. 
233  ;  Wheaton  v.  Graham,  24  Beav.  483 ; 

3  F 
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cases  lie  has  been  compelled  to  pay  costs  (t) ;  as  costs  occasioned  by 
the  loss  of  the  title  deeds  (m)  ;  the  costs  of  a  ■suit  rendered  neces- 
sary by  third  parties  in  consequence  of  his  unjust  claims,  though 
not  the  costs  of  the  mortgagor  or  his  assignees,  co-defendants  with 
him  in  su(3i  suit,  if  necessary  parties  {x) ;  and  of  a  suit  to  set  aside 
a  sale  by  the  mortgagee  under  a  power  as  oppressive  upon  the 
mortgagor  {y).  So  the  additional  expense  caused  by  the  incon- 
venient method  adopted  by  the  mortgagee  or  his  representatives  in 
mixing  up  several  distinct  mortgages  in  one  deed  {z). 

So  where  a  day  was  fixed  for  paying  off  the  mortgage  and  the 
deed  of  reconveyance  was  prepared,  but  the  mortgagor  was  prevented 
from  paying  the  debt  by  a  disagreement  between  the  parties  entitled 
to  receive  the  money,  the  costs  of  the  redemption  suit  were  thrown 
on  one  of  those  parties  (a).  So  the  costs  of  an  action  brought  by 
strangers,  and  which  might  have  been  successfully  defended,  must 
be  borne  by  the  mortgagee  (&) ;  or  where  a  mortgagee  with  a  power 
of  sale  unnecessarily  brings  an  action  for  a  sale,  subsequent  incum- 
brancers are  entitled  to  their  costs  of  the  suit  (c). 
After  tender.  So  after  payment  or  tender  of  the  amount  due  by  the  mort- 

gagor {d),  or  any  one  representing  him,  or  by  a  puisne  incum- 
brancer (e) ;  and,  whether  before  or  after  action,  if  the  mortgagee 
refuses  such  tender,  or  proceeds  after  payment,  he  must  pay  the 
costs  of  suit  or  the  subsequent  costs,  as  the  case  may  be. 

Where  the  costs  are  unascertained  and  the  security  ample,  or  a 
sufficient  sum  is  tendered  to  cover  the  costs,  the  mortgagee  will 
proceed  at  his  peril  (/). 


{t)  DeUlUn  v.  Gale,  7  Ves.  583 ;  Mo-  Cooha  v.  Brovm,  4  Y.  &  C.  Exc.  227 ; 

rony\.  O'Uea,  1  Ba.  &  Be.  109.    And  see  9  L.  J.   N.  S.  Exo.  Eq.  41;  AUtony. 

Hovenden's  note  to  Lord  Gramtown  v.  Parker,  5  L.  J.  K   S.    Ch.  3 ;  see  sup. 

Johnston,  3    Ves.   170 ;    5    ib.   277 ;  1  p.  258. 
Hov.  Suppl.  355.  (d)  RoUrts  v.  Williams,  4  Ha.  129 ; 

(u)  Sup.  p.  750.  IVilsonY.  Cluer,  4  Beav.  214.     And  see 

{x)  Green  Y.Briggs,  6.Ha.  632.  Hodges  v.  Croydon  Canal  Co.,  Sib.  86  ; 

{y)  Matthie  v.  Edwards,  2  Coll.  465,  ShuttUworth  v.    Lovither,  7  "Ves.    586  ; 

though  reversed  on  appeal  on  the  prin-  cited,   Earmer  v.    Priestley,    16   Beav.' 

cipal  point,  Jones  v.  Matthie,   16  L.  J.  669 ;  22  L.  J.  Ch.  1041,  M.  R. ;  Soskm 

Ch.  405,  TS.  S. ;  11  Jur.   604.     And  see  v.  Sincock,  11  Jur.  N.  S.  477  ;  13  W.  B. 

aider  v.  Jones,  2  Y.  &  C.  C.  C.  329.  487,  V.  C.  Kindersley. 

(2)  Capper  v.  Terrington,  1  Coll.  103.  (c)  Smith  v.  Green,  1  Coll.  555. 

{a)  Cliff  V.  Wadsworth,  2  Y.  &  C.  C.  C.  (/)  Jenkins  v.  Jones,  2  Giff.  99 ;  MorUy 


598.  ^  ^  _  _ ^^ 

(J)  Doe  y.  Roe,  6  Bing.  447.  9  Jur.  N.  S.  886,"m.'i{ 

(o)  Wontner  v.  Wright,  2  Sim.  543 ; 


V.  Bridges,  2  Coll.  621 ;  Broad  y.  Selfe, 
9  Jur 
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But  if  the  mortgagor  make  no  tender,  but  merely  offer  to  pay  the 
amount  due  and  costs,  he  will  not  save  the  costs  (g). 

Where  a  tender  has  been  made  and  refused,  the  apphcation  that 
the  mortgagee  may  pay  the  costs  may  be  made  either  by  motion  or 
petition  supported  by  affidavits  of  tender  and  refusal  Qi). 

If  a  mortgagee  commence  an  action  of  foreclosure,  or  pray  a  sale,  ^''^"  nothing 
and  it  is  found  that  nothing  was  due  to  him  when  he  brought  his  gagee. 
action,  he  will  be  decreed  to  pay  aU  the  costs,  including  those  of 
the  reference  and  taking  the  accounts  (i).  But  where  the  original 
decree  has  directed  the  costs  of  the  mortgagee  to  be  taxed,  it  seems 
that  he  will  be  entitled  to  his  costs  without  exception  as  to  any 
part  of  the  cause,  though  it  appears  at  the  hearing  on  further 
directions,  that  the  debt  was  paid  off  before  ihe  commencement  of 
the  suit,  and  that  he  has  set  up  an  improper  defence  {k). 

The  objection  to  the  form  of  decree  must  be  made  at  the  hearing, 
for  the  Court  will  not,  on  grounds  which  might  then  have  been 
urged,  review  the  taxation  (l). 

Where  over  payment  is  alleged,  the  usual  course  is  to  reserve 
the  costs  until  the  result  of  the  account  is  certified  (wi),  and,  to 
save  the  expense  of  coming  to  the  Court  on  further  consider- 
ation, a  direction  that  the  mortgagee  shall  pay  the  costs  if  the 
amount  due  has  been  paid  or  does  not  exceed  a  tender,  may  be 
added  to  the  decree  at  the  hearing  («)• 

And  if,  after  a  decree  to  account,  the  mortgagee  assigns  over  his  Costs  on 
mortgage,  he  must  pay  the  costs  of  the  supplemental  action  for  ^^ri^^Tlite 
bringing  the  assignee  before  the  Court  (o) ;   and  the  mortgagee 
must  also  pay  the  costs  of  bringing  an  insolvent  mortgagor  un- 
necessarily before  the  Court  in  a  suit  for  foreclosure  (p). 

In  some  cases  the  costs  are  set  off  against  the  amount  due  to  Set  off  of 

costs  against 
the  mortgagee  (s).  mortgage  deR 


{g)  Gammon  v.  Stcme,  1  Ves.  S.  339.  (l)  Price  v.  McBet,  10  Jur.  N.  S.  579; 

But  see  Sentance  v.  Porter,  7  Ha.  426  ;  12  W.  R.  818,  V.  C.  Stuart ;  Gilbert  y. 

18  L.  J.  Ch.  448.  Golding,  2  Anst.  442. 

{h)  Sentance  v.  Porter,  sup.  (m)  Set.  1061,  ed.  4. 

(i)  Binnington  v.  Harwood,   T.  &  E.  (»)  Hoskm  y.  Sincock,  sup. 

477  ;   Morris  v.   Islip,    23   Beav.    244  ;  (o)  Barry  v.  Wrey,  3  Russ.  465. 

Montgomery  v.  Calland,  14  Sim.  81.  [p]  Collins  y.  Shirley,  1  E.  &  M.  638  ; 

{k)    Binnington,    v.    Harwood,    sup. ;  EochfoH  v.  Battersby,  2  H.  L.  388. 

Wilson  y.  Metcalfe,  1  Russ.  530  ;  Quar-  («)   Whcaion  y.  Graham,  24  Beav.  483 ; 

rdl  y.  Beckfcrrd,  1  Mad.   269 ;  Barlow  Cowdry  v.  Day,  5  Jur.  N.  S.  1199 ;  1 

V.  Gains,  23  Beav.  244  ;  Montgomery  y.  Giff.  316  ;  Banks  v.  Whittall,  1  De  G.  & 

Calland,  sup.  S.  541  ;  JVcst  y.  Jones,  1  Sim.  N.  S.  218. 

3  F  2 
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allowed. 


Taxation  of 
mortgagees' 

costs. 


Where  a  mesne  mortgagee  whose  mortgage  comprises  all  the 
lands,  parts  of  which  are  charged  with  prior  and  subsequent  mort- 
gages, has  brought  his  action  for  redemption  and  foreclosure,  and 
a  decree  for  sale  and  apportionment  of  the  proceeds  of  the  whole  of 
the  lands  has  been  made  with  consent  of  all  parties,  the  costs  of 
each  mortgagee  will  be  paid  out  of  the  sum  apportioned  in  respect 
of  the  estate  charged  with  his  mortgage,  and  not  out  of  the  general 
fund  («). 

When  a  mortgagee,  being  liable  to  costs,  dies  before  payment, 
and  his  executors  bring  a  new  action  for  foreclosure  without  reviving, 
they  cannot  recover  any  costs  in  the  second  suit  unless  they  submit 
to  pay  the  testator's  costs  in  the  first  suit  (to). 

Where  a  mortgagee  would,  if  solvent,  have  been  fixed  with  any 
costs,  if  he  become  insolvent  and  so  unable  to  pay,  he  shall  not 
receive  his  general  costs  (x). 

A  claim  that  the  mortgagee  should  be  fixed  with  the  costs  should 
be  included  in  the  original  inquiry,  for  the  Court  will  not  attend 
afterwards  to  evidence  upon  the  subject  (y). 

Although  the  mortgagee  is  fixed  with  so  much  of  the  costs  as  are 
occasioned  by  his  misconduct,  he  will  be  allowed  his  ordinary  costs 
of  suit  (z). 

There  was  formerly  a  difficulty  in  a  mortgagor  obtaining  the 
taxation  of  the  bill  of  costs  incurred  by  the  mortgagee  ;  but  under 
6  &  7  Vict,  c,  73,  ss.  38,  41,  such  taxation  may  be  obtained 
either  before  or  after  payment ;  though  in  the  latter  case  special 
circumstances  must  be  shewn,  and  an  ea;  parte  order  for  taxation 
cannot  be  obtained  (a),  and  statements  of  errors  or  overcharges 
must  be  specific  (6) ;  nor  will  slight  overcharges  support  such  an 
application,  unless  there  be  undue  pressure  or  surprise  on  the  part 
of  the  solicitor  (c),  and  without  such  ground  mere  payment  under 
protest  will  not  avail  the  mortgagor  {d) ;  though  where  the  over- 
charges are  so  gross  as  to  amount  to  fraud  or  improper  conduct,  the 


(t)  Zee  V.  Lochhart,  10  Beav.  320  ;  16 
L.  J.  Oh.  519. 

{u)  Long  v.  Storie,  9  Ha.  5i2  ;  16  Jur. 
349  ;  21  L.  J.  Ch.  521, 

(a;)  Rider  v.  Jones,  2  Y.  &  C.  C.  C. 
335. 

,(j/)  Dwmtan  v.  Patterson,  2  Pk  341 ; 
16  L.  J.  Ch,  404 ;  Wright  v,  Jones,  C,  P. 
Coop.  493. 


(is)  Whitfield  V.  ParfiU,  4  De  G.  &  S. 
240. 

(a)  Me  Carew,  8  Beav.  150, 

(J)  Dumtv.  D.  9ib.  146. 

(c)  Jte  Wills,  8  ib.  416.  Se  Jones,  ib. 
479  ;  Be  ffarrison,  10  ib.  57  ;  16  L.  J. 
Ch.  170. 

{d)  Se  Earriaon,  sup. 
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Court  will  grant  relief  after  any  length  of  time,  though  payment  be  Taxation, 
made  without  protest  (e). 

But  the  taxation  must  still  be  carried  on  upon  the  same  principle 
as  the  taxation  would  be  made  as  between  the  mortgagee  and 
solicitor  (/) ;  and  if  the  bill  contain  charges  which  the  mortgagee 
cannot  support  as  against  the  mortgagor,  and  the  mortgagor  pays 
such  charges  though  under  protest,  he  cannot  recover  back  the 
amount  from  the  solicitor,  but  must  look  to  the  mortgagee  who  has 
improperly  subjected  the  estate  or  deeds  to  a  claim  which,  as  against 
the  mortgagor,  was  unauthorised  {g). 


Questions  often  arise  whether  the  mortgagee  is  entitled  to  in-  insurance 

„  ,  .  premiums. 

surance  premiums  as  part  of  his  expenses. 

Premiums  of  fire  insurance  paid  by  the  mortgagee,  when  the 
mortgagor  is  under  no  contract  to  insure,  will  not  be  allowed  to  the 
mortgagee  whether  in  possession  or  not;  for  the  mortgagee,  insuring 
for  his  own  benefit  and  not  being  liable  to  account  for  the  insurance 
money,  cannot  charge  the  mortgage  estate  (h).  But  when  insurance 
was  authorised,  premiums  were  allowed  to  the  mortgagee,  although 
he  had  insured  in  a  mode  different  from  the  terms  of  the  deed  but 
as  nearly  conformable  thereto  as  circumstances  would  admit  (i). 

Even  where  there  is  a  covenant  to  insure  by  the  mortgagor, 
premiums  paid  by  the  mortgagee  insuring  without  a  power  will  not 
be  allowed  as  against  puisne  incumbrancers,  as  the  sum  secured 
prior  to  their  charge  ought  not  in  the  absence  of  express  stipulation 
to  be  increased  as  against  them  {k). 

Notwithstanding  these  authorities,  fire  insurance  premiums  were 
allowed  under  '  just  allowances  '  {1}  :  as  a  covenant  to  insure  runs 
with  the  land  (?«■),  and  is  a  covenant  affecting  the  thing  demised 
or  mortgaged  (n),  a  mortgagee's  insurance  on  buildings  would 
always  enure  for   the  benefit  of  the  estate,  and  consequently  he 


(e)  Horlock  v.  Smith,  2  My.  &  Cr.  495,  13  W.  E.  401.     But  see  14'  Jur.  pt.  2, 
510.  P-  221. 

(f)  Re  Wills,  sup  ;  Be  Jones,  sup  ;  Re  (i)  Dobson  v.  Land,  sup. 
ITarrison,  sup.  W  Brooke  v.  Stone,  sup. 

{g)  Be  Jones,  sup.  {I)  Scholefield  v.  Loekwood,  11  W.  R. 

(h)  Dobson  v.  Land,  8  Ha.  216  ;  4  De  555,  M.  E. ;  reversed  on  other  gi-ounds,  9 

G.  &  S.  575  ;  14  Jur.  288  ;  19  L.  J.  Oh.  Jur.  N.  S.  738,  1258. 

484  ;  Bellamy  v.  Brickenden,  2  Jo.  &  H.  (m)  Spencer's  Case,  5  Eep.  17. 

1.7  ;  Brooke  v.  Stone,  34  L.  J.  Ch.  251  ;  (»)  Vernon  t.  Smith,  5  B.  &  Aid,  1. 
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ought,  as  against  the  mortgagor,  to  be  allowed  the  premiums  in 
all  cases  (o). 

The  above  decisions  are  subject  to  the  provisions  of  the  old 
Metropolitan  Building  Act  {p),  by  which  insurance  offices  upon  the 
request  of  any  person  interested  in  any  building  destroyed  or 
damaged  by  fire  are  bound  to  rebuild  or  reinstate  the  property, 
unless. within  sixty  days  after  adjustment  the  parties  give  security 
to  the  office  that  the  money  shall  be  so  laid  out,  or  a  settlement  be 
come  to  among  the  parties  to  the  satisfaction  of  the  office. 

The  above  mentioned  act  is  general  in  its  operation  (5). 

Trade  fixtures  owned  by  the  tenant  and  insured  by  him  are  not 
within  this  statute  (r). 

The  decisions  above  referred  to  are  also  subject  to  23  &  24 
Vict.  c.  145  (s),  under  which  a  mortgagee  has  the  power  (unless 
negatived  or  limited  by  express  declaration  in  the  security),  after 
any  omission  by  the  owner,  to  insure  the  premises,  and  add  the 
premiums  with  interest  to  his  security. 

Premiums  of  life  insurance  due  to  an  insurance  office  (being 
mortgagees),  which  the  mortgagor  has  agreed  but  failed  to  pay,  will 
be  allowed  the  mortgagees  {t) ;  if  the  policy  has  actually  been 
effected  by  the  society  in  its  own  office  (u),  but  without  a  covenant, 
the  amount  paid  cannot  be  recovered  in  action ;  although  the 
amount  may  be  added  to  the  mortgage  debt  {v). 

Mortgagees  of  a  policy  of  life  assurance  will  be  allowed  sums  paid 
for  premiums  with  interest  at  4  per  cent.,  and  from  the  death  of 
the  tenant  for  life  at  5  per  cent,  {x)  for  the  six  years  before  the 
certificate  {y). 

Generally  the  Court  will  allow  interest  on  all  sums  properly  ad- 
vanced from  the  time  of  their  being  advanced  (jjy). 


(0)  2  Dav..  Conv.  606,  ed.  3. 

(^)  14  Geo.  3,  c.  78,  s.  83 ;  preserved 
by  7  &  8  Vict.  c.  84,  sched.,  and  the  18 
&  19  Vict.  0.  122,  1855,  sched.  ;  2  Day. 
Conv.  605,  ed.  3. 

(q)  Exp.  Goreley,  4  De  G.  Jo.  &  Sm. 
477  ;  10  Jur.  N.  S.  1085  ;  Simpson  v. 
Scottish  Union,  1  H.  &  M.  618  ;  9  Jur. 
N.  a  711,  and  ib.  pt.  2,  p.  132. 

(r)  jEg).  Goreley,  sup. 

(s)  ss.  11  &  32.     And  see  s.  34. 

(t)  Earl  Fitzmlliam  v.  Price,  4  Jur. 


N.  S.  889  ;  Broiim  v.  Price,  ib.  882 ; 
Scholefield  v.  Lockwood,  9  ib,  738. 

(u)  Grey  v.  Ellison,  2  ib.  p.  511  ; 
1  Giff.  438. 

(v)  Brown  v.  Price,  sup. 

{x)  Gill  V.  Downing,  17  Eq.  316, 
V.  C. 

[y)  Bellamy  v.  Brickenden,  2  J.  &  H. 
137  ;  Set.  1079,  ed.  4. 

{yy)  Godfrey  v.  Watson,  3  Atk.  518, 
and  see  inf.  p.  1111. 
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(2.)  Tacking  of  general  or  specific  lien. 

It  is  equity  tliat  the  creditor  shall  not  be  deprived  of  his  pledge 
without  payment  of  all  sums  of  money  due  to  him  from  his  debtor, 
which  form  a  general  or  specific  lien  on  the  land ;  and  therefore,  if 
the  mortgagee  advance  other  sums  of  money  to  the  mortgagor 
expressly  by  way  of  further  charge  (forming  a  specific  lien),  or  on 
judgment  forming  an  actual  charge,  or  on  statute  (forming  a 
general  lien),  neither  the  mortgagor,  nor  generally  speaking,  any 
one  claiming  under  him,  though  for  valuable  consideration  and 
without  notice,  shall  be  allowed  to  redeem  without  a  settlement  to 
the  full  amount  (z) ;  but  this  doctrine  cannot  apply  if  the  security 
could  not  form  a  lien  on  the  estate,  either  specifically  or  generally, 
and  therefore  as  copyholds  were  not,  prior  to  1  &  2  Vict.  c.  110, 
liable  at  law  to  an  extent,  a  judgment  debt  could  not  be  tacked  to  a 
mortgage  of  copyhold  land  (a). 

A  note  by  a  debtor  '  to  be  secured  by  a  mortgage  on  my  S.  estate,'  What  charges 
is  such  an  equitable  charge  as  will  enable  the  holder  to  get  in  a  tacked, 
prior  mortgage  and  tack  (&). 

An  agreement  in  writing  for  a  lease,  the  lessee  to  put  up  fixtures 
of  a  certain  value,  and  the  lessor,  when  the  lease  is  granted,  to 
lend  lOOOZ.  on  the  premises  as  fitted,  amounts  to  an  equitable 
mortgage  (c). 

So  a  verbal  agreement  to  lend  an  intended  lessee,  an  uncertifi- 
cated bankrupt,  a  sum  of  money,  followed  by  payment,  and  shortly 
afterwards  by  execution  of  the  lease  and  deposit  thereof  with  the 
lender,  was  held  to  amount  to  a  valid  lien  :  the  acts  were  treated 
as  contemporaneous  (d). 

All  these,  therefore,  might  be  tacked,  as  also  the  cases  of  equit- 
able mortgage,  already  enumerated  in  Chap.  XXIX.,  sup.  p.  305. 

But   an  invalid  mortgage   cannot  be  tacked  (e),   nor  a  verbal  What  not. 
agreement  for  the  deposit  of  a  lease  when  granted,  as  it  does  not 
constitute   an  equitable  mortgage  (/) ;   nor   a   verbal   agreement 

{z)  2  Eq.  Fonbl.  270,  ed.  5  ;  1  Story's  (c)  Tebb  v.  Hodge,  5  L.  R.  C.  P.  73. 

Eq  Juris.  334.  (**)  •''^e''*  ■»•  Smith,  11  Sim.  410. 

(a)  Meir  of  Cannon  r.  Pack,  6Vin.  Ab.  (e)  Mayor  of  Brecon  v.   Seymour,   26 

222,  pi.  6  ;  2  Eq.  Ca.Ab.  226(6),  Supp.  ;  Beav.  548  ;  5  Jur.  N.   S.  1069,   M.  B.  ; 

Coke's  Cop.  s.  21,  p.  103.  Young  v.  Y.  3  Eq.  801,  V.  C.  Malins. 

(J)  Matthews  v.    Cartwright,   2  Atk.  (/)  Exp.  Coombe,  4  Mad.  249. 
847. 
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for  a  security  on  future  rent,  though  coupled  with  a  written 
order  on  the  tenant,  to  pay  it  to  the  lender  without  stating  the 
consideration,  as  it  is  void  under  the  statute  of  frauds  (g). 

On  the  ground  that  no  right  of  tacking  exists  where  the  sum  to 
be  tacked  was  not  advanced  upon  the  security,  of  the  land,  a  third 
party,  who  advances  money  to  the  vendor  of  an  estate  contracted  to 
be  sold  upon  the  security  of  an  assignment  of  the  purchase  money, 
cannot,  by  getting  in  a  first  mortgage,  tack  to  that  the  sum  he  so 
advanced,  as  against  the  purchaser,  if  the  purchase  money  be 
exhausted  in  payment  of  incumbrances  which  had  been  concealed 
by  the  vendor  (h) ;  and  the  same  would  of  course  follow  if  the 
purchase  money  had  been  all,  or  in  great  part,  paid  at  the  time  of 
the  contract,  or  had  been  subsequently  paid  to  the  vendor  without 
notice,  on  the  part  of  the  purchaser,  of  the  claim  of  the  third 
party. 

On  the  same  principle  in  a  suit  for  foreclosure,  the  mortgagee 
being  entitled  only  to  six  years'  arrears  against  the  land,  under 
3  &  4  Wm.  4,  c.  27,  s.  42,  but  to  twenty  years'  arrears  under  his 
.covenant  for  payment,  by  3  &  4  Wm.  4,  c.  42,  s.  3,  cannot  tack  the 
latter  against  the  mortgagor,  as  the  covenant  creates  no  lien  upon 
the  land  (i) ;  and  there  is  no  difference  in  foreclosure  and  redemp- 
tion (j) ;  but  it  would  be  otherwise  against  the  heir  (k). 

A  surety  to  the  first  mortgagee  cannot  tack,  against  a  puisne 
mortgagee,  the  costs  of  defending  an  action  by  the  mortgagee 
whose  debt  the  surety  has  discharged,  such  costs  being  only  a 
simple  contract  debt  (l). 

In  one  case  (m)  a  question  arose,  whether  a  docketed  judgment,  on 
which  no  execution  had  issued  at  the  time  of  the  bankruptcy  of  the 
debtor,  could  be  'tacked  to  a  mortgage  executed  by  him  of  his 
estate;  and  this  depended  on  the  construction  of  21  Jac.  1,  c.  19  {n), 
which  declared  that  all  creditors  having  security  by  judgment,  &c., 
whereof  there  was  no  execution  or  extent  served  and  executed  upon 


(g)  En^.  Hall,  10  Ch.  D.  615,  C.  A. 

(h)  Lacy  v.  Ingle,  2  Ph.  413,  (over- 
ruling Kt.  Bruce,  V.  C),  foUowing -Si^i. 
KnoU,  11  Yes.  617. 

(i)  Hunter  v.  Nockolds,  1  Mao.  &  G. 
640  ;  1  H.  &  Tw.  644. 

0')  Selhy  V.  Fomfret,  3  De  G.  F.  &  Jo 
595  ;  7  Jur.  N.  S.  835,  L.  C.  affirming  i6. 
860  ;  Smelai/r  v.  Jackson,  17  Beav.  405. 

(Jc)  See   Elvy  v.    Norwood,  5  De  Q. 


&  S.  240  ;  16  Jur.  493,  V.  C.  Parker ; 
Thomas  v.  T.  22  ib.  341  ;  25  L.  J.  Cli. 
391 ;  Darby  v.  Bosanquet,  150 — 1  ;  Ban- 
ning, 162,  3.  See  Fish.  Mtg.  617,  ed.  3. 
See  Set.  1056,  ed.  4. 

(,t)  South  Y.  Bloxam,  2  H.  &  M. 
457;  llJur.  N.  S.  319;  34  L.  J.  Ch. 
369. 

(m)  BaJcer  v.  Earris,  16  Ves.  397. 

(to)  s.  9. 
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the  lands  or  goods,  &c.,  of  such  bankrupt  before  such  time  as  he  Bankruptey. 
should  become  bankrupt,  should  not  be  relieved  upon  any  such 
judgment,  &c.,  for  any  more  than  a  rateable  part  of  their  just  debts 
with  the  other  creditors.  It  was  argued  for  the  assignees,  that  the 
statute  was  peremptory,  and  the  judgment  creditor  could  not  tack ; 
but  the  M.  E.  observed,  that  it  appeared  to  him  very  difficult  to 
conceive  how  a  supervening  bankruptcy  could  affect  the  right  of 
the  first  mortgagee ;  the  statute,  he  thought,  related  to  judgments 
that  continued  merely  such  at  the  time  of  the  bankruptcy,  and  not 
to  such  as  acquired  all  the  effect  of  an  actual  mortgage,  as  in  the 
present  case  of  a  judgment  obtained  by  a  party  having  an  antece- 
dent mortgage ;  and  he  decided  accordingly. 

It  is  submitted  that  a  mortgagee  is  still  entitled  to  tack  a  subse- 
quent judgment  under  the  present  bankruptcy  law,  notwith- 
standing the  bankruptcy  of  the  judgment  debtor ;  and  this  of 
course  if  execution  had  issued  prior  to  the  date  of  the  order  of 
adjudication  and  without  notice  of  an  act  of  bankruptcy  (o). 

The  acts  1  &  2  Vict.  c.  110,  and  2  Vict.  c.  11,  which  require  Judgments 
registration  of  judgments  in  the  Common  Pleas  in  the  place  of  un^ei°"&  2 
docketing  do  not  appear  to  have  altered  the  case,  save  that  it  is  ^^''*-  "•  ^l"- 
provided  that  the  charge  given  to  the  judgment  creditor  under  the 
thirteenth  section  of  the  first  mentioned  act,  shall  not  operate  to 
give  the  creditor  any  preference  in  case  of  the  bankruptcy  of  the 
debtor,  unless  the  judgment  shall  have  been  entered  up  one  year  at   • 
least  before  the  banlauptcy. 


(3.)  Tacking  of  bond  debt. 

How  far  a  bond  debt  may  be  tacked  to  a  mortgage,  has  excited  a  Bond  deb 
good  deal  of  discussion ;  the  point  is  now  settled.  tacked. 

1.  It  makes  no  difference  in  the  right  of  tacking,  whether  the 
bond  debt  is  prior  or  subsequent  to  the  mortgage  (p),  or  whether 
the  mortgage  be  made  to  the  bond  creditor  originally,  or  be  taken 
by  assignment  {q). 

2.  In  early  cases  (r),  prior  to  the  statute  of  fraudulent  devises, 

(o)  See  Saker  v.  Harris,  mp.  ;  Exp.  (?)  HalUley  v.  Kirtland,  ih.  360. 

Boyle,  3  De  G.  M.  &G.  515;  17  Jur.  979;  W  Baxter  v.  Manning,  1  Vern.  244  ; 

B.  A.'l869,  ss.  12  &  40.  HalUUy  v.    Kirtland,  sup. ;    Anon.   3 

{p)   JVindhamv.  Jennings,  2  Cli.  Rep.  Salk.  84, 
247. 

Digitized  by  Microsoft® 


810  TACKING.  Chap.  66. 

bond  debts  were  allowed  to  be  tacked  against  the  mortgagor ;  but 
soon  after  that  statute  the  rule  was  altered  as  respects  the  mort- 
gagor. 

3.  As  under  the  statute  of  fraudulent  devises  (s),  the  heir  and 
beneficial  devisee  became  liable  to  the  extent  and  in  the  manner 
therein  provided,  the  right  to  tack  the  bond  debt  to  the  mortgage 
was  confined  to  these  only,  for  this  reason,  viz.,  for  the  sole  purpose 
of  preventing  a  circuity  of  action  (t). 

4.  It  is  now  clear  that  the  mortgagee  cannot  tack  a  bond  debt 
against  the  mortgagor  (tt).  It  was  said  that  this  distinction  only 
holds  when  the  mortgage  and  bond  debts  are  several,  and  not  parts 
of  the  same  debt.  Thus  where  more  than  six  years  arrears  of  in- 
terest are  due  on  the  mortgage  debt,  and  there  is  the  further 
security  of  a  bond  or  covenant,  it  was  held  that  the  Court,  in  a  suit 
for  a  foreclosure  against  the  mortgagor  will  allow  the  mortgagee  to 
recover  the  whole  amount  of  interest,  under  the  ordinary  rule  in 
equity,  that  where  a  plaintifi'  is  properly  drawn  into  equity  to  en- 
force part  of  a  demand,  he  may  assert  his  full  right  in  that  Court, 
though  his  demand  in  part  be  purely  legal  (a;),  but  this  case  was 
overruled  (xx).  There  does  not  seem  to  be  ground  for  the  dif- 
ference hinted  at  by  Mr.  Cox,  in  his  valuable  notes  to  Peere 
Williams  (y),  as  to  the  application  of  tacking  to  cases  between  a 
mortgagor  coming  to  redeem,  and  a  mortgagee  bringing  his  bill  to 
foreclose  ;  for,  in  some  of  the  preceding  cases,  the  question  arose 
on  a  bill  filed  by  the  mortgagor. 

Against  heir  5.  The  cases  are  uniform  that  the  heir  (^),  and  also  the  beneficial 

anddeTisee.      ,jevisee  (a),  must  redeem  both.     But  if  the  devise  be  for  payment 

of  debts  generally,  the  mortgagee  must,  as  to  his  bond  debt,  come 

in  rateably  with  the  other  creditors  {b) ;  and  the  result  is  the  same, 

(s)  See  sup.  p.  185.  339 ;  12  L.  J.  Ch.  345. 

(«)  See  Beams  v.  Bance,  3  Att.  630  ;  (ax)  Sunter  v.   Nockolds,    1   Mac.   & 

Lowthian  v.  Easel,  3  Bro.  C.  C.  162 ;  G.  640,  650  ;  1  H.  &  Tw.  644. 

Anon.  2  Ves,  S.  662.  (y)  1  P.  "Wms.  777. 

(«)  Challis  V.  Casiorn,  Preo.  Ch.  407  ;  (2)  Shuttleworth  v.  Laycock,  1  Vern. 

Coleman  v.    WiTieh,   1  P.   "Wms.   777  ;  245  ;  Coleman  v.  Winch,  sup. ;    Wind- 

Morret  v.  PasTce,  2  Atk.   53 ;  Lowthian  ham  v.  Jennings,  2  Eep.  in  Cahn.  228  ; 

v.    Basel,   sup.  ;    Archer    v.    Snatt,    2  Elvy  v.  Norwood,  5  De  G.  &  S.  240  ;  16 

Stra.  1107  ;  Jones  v.   Smith,  2  Ves.  J.  Jur.  493. 

37.6.     In  Sharpnel  v.  Blake,  2  Eq.  Ca.  {a)  Challis  v.  Casbom,  1  Eq.  Ca.  Ah. 

Abr.  603,  the  word  '  can '  must  be  a  mis-  325,  pi.  9  ;  Ihi  Vigier  v.  Lee,  sup. 

print  for  'cannot.'  (6)  Beams  v.  Sance,  sup.  ;  Powis  v. 

(jc)  See    the  judgment   of   "Wigram,  Corbeit,  3  Atk.  566  ;  and  see  sup.  p.  187; 

V.  C,  in  Du  Vigier  v.  Lee,  2  Ha.  326,  Irby  v.  /.  22  Beav.  217. 
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whether  there  be  an  express  trust  or  only  a  charge  for  the  payment 
of  debts  (c).  This  right  to  tack  the  specialty  debt  against  the  heir 
or  beneficial  devisee  enables  a  mortgagee,  who  can  only  recover  six 
years  arrears  of  interest  under  his  mortgage  {d)  to  tack,  and  so  re- 
cover, the  arrears  of  interest  up  to  twenty  years  under  a  collateral 
bond  or  a  covenant  binding  the  heirs  in  the  mortgage  deed  (/). 

6.  As  to  mesne  incumbrances,  whether  by  mortgage,  judgment,  or  Not  against 
statute  staple,  the  bond  creditor  must  be  postponed,  for  he  had  not  brances. 
the  same  equity  against  a  puisne  incumbrancer  as  against  an  heir 

at  law  (g).  And  this  doctrine  (which,  as  before  observed,  applies  to 
a  devise  or  charge  in  favour  of  creditors  generally)  has  also  been 
held  to  extend  to  other  bond  or  specialty  creditors  (h). 

7.  The  bond  creditor  also  cannot  tack  against  the  assignee  of  the 
heir  (i),  or  of  the  beneficial  devisee,  or  of  the  executor  (k). 

8.  An  assignee  from  the  mortgagor  may  of  course  redeem 
without  payment  of  the  bond  debt ;  this  is  distinctly  laid  down  by 
Lord  Somers,  who  says,  "  if  the  mortgagor  mortgage  his  equity  of 
redemption  to  another,  the  second  mortgagee  shall  not  be  affected 
with  the  bond  ;  for  it  is  but  a  personal  charge  on  the  mortgagor  {I). 
In  the  case  of  Heams  v.  Bance  (m),  a  trust  was  created  by  the  will 
of  the  mortgagor  for  payment  of  debts,  and  it  was  held  to  prevent 
the  bond  creditor  from  tacking. 

9.  Nor  can  a  bond  debt  be  tacked  against  creditors  (n). 


(4.)  Tacking  of  simple  contract  debts. 

It  is  laid  down  in  a  case  of  frequent  reference  (o),  that  if  a  sum 
of  money  be  secured  by  mortgage,  the  mortgagor  would  not  be 
admitted  to  redeem  after  the  day  of  payment  was  elapsed,  without 

(c)  Price  v.  Fastnedge,  AmU.  685.  T.  1  Ves.  S.  87  ;  Morrct  v.  Paske,  sup. 

{d)  3  &  4  Wm.  4,  o.  27,  s.  42.  (Jc)  Coleman  v.  Winch,  sup.  ;   Vander- 

(/)  Elvy  V.  Norwood,   sup.;  and  see  zee  v.    JVillis,   3   Bro.  C.  C.   20;    inf. 

sup.   p.    808  ;    (St.    of  Lim.   int.)  inf.  p.  812. 
p.  906.  (Q  -^non.  3  Salk.   84 ;  and  see  Anon. 

(g)  Morret   v.    Paske,   sup.  ;  and   see  2  Ves.    S.    663 ;    Sharpnell  v.  Blake, 

Corbet  v.   Fowls,   3  Atk.  556  ;  Anon.  2  mp. 
Ves.  S.  662.  (™)  3  Atk.  630. 

{h)  Lowthian  v.  Sasel,  sup.;  Rolf e -v.  (n)  Adams  v.   Claxton,  6  Ves.    225; 

Chester,    20  Bear.    613  ;    Thomas  v.  T.  Coleman  v.  Winch,  mp. ;  Hamerton  v. 

22  ib.  341.  Bogers,  1  Ves.  S.  513. 

(i)  Bayly    v.  Bobson,  Prec.  Ch.  89  ;  (o)  Demandray  v.  Metcalf,  Free.   Ch. 

CoUman,  v.  Winch,  sup.  ;  Troughton  v.  421. 
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paying  likewise  all  that  was  due  to  the  mortgagee  on  notes  or 
simple  contract.  The  same  doctrine  is  stated  in  the  Treatise  on 
Equity  (^). 

Notwithstanding  these  authorities,  a  mortgagee,  could  not,  prior 
to  3  &  4  Wm.  4,  c.  104,  have  tacked  a  mere  simple  contract  deht 
against  a  mortgagor  or  his  heir  or  devisee  (g). 

So,  where  a  mortgagee  by  deposit,  being  also  creditor  in  respect 
of  a  book  debt,  consents  to  a  sale  of  the  premises,  he  cannot  appro- 
priate an  instalment  of  the  purchase  money  received  by  him  in  pay- 
ment of  the  book  debt  (r). 
Tacking  .  A  mortgagee  of  a  lease  or  other  chattel  interest  however  might 

executors.  lixsive  tacked,  and  still  may  tack,  a  simple  contract  debt  against  the 
executor  (s),  but  not  against  creditors  coming  to  redeem,  or  pur- 
chasers for  a  valuable  consideration  {t),  or  creditors  for  whose 
benefit  the  equity  of  redemption  has  been  assigned  by  the 
executor  (m). 

Since  8  &  4  Wm.  4,  c.  104,  however,  a  simple  contract  debt 
can  be  tacked  by  any  mortgagee  against  the  heir  or  devisee,  in 
cases  in  which  there  is  not  a  devise  for  payment  of  debts.  Thus  a 
mortgagee  of  copyhold  may  tack  a  simple  contract  against  the  heir 
or  devisee  {x),  wherever  the  equity  of  redemption  is  assets  in 
their  hands  for  payment  of  simple  contract  debts,  though  the  per- 
sonal representative  is  absent  {z) ;  but  not  against  specialty  credi- 
tors (a),  prior  to  32  &  33  Vict.  c.  46,  by  which,  in  the 
administration  of  assets  of  deceased  persons,  specialty  and  simple 
contract  debts  are  treated  as  standing  in  equal  degree ;  and  it  is 
considered  that  the  act  has  not  enlarged  the  right  of  tacking  (6),  and 
the  mortgagee  must,  as  regards  his  simple  contract  debt,  come  in 
rateably  with  the  other  creditors  of  the  same  degree  (c). 

The  balance  in  hand  after  sale  of  the  mortgage  premises  cannot 
be  retained  after  the  death  of  the  mortgagor  against  another  debt 
due  to  the  mortgagee  {d). 


(p)  2  Fonbl.  on  Eq.  p.  274,  ed.  5.  (u)  Adams  v.  Claaion,  6  Ves.  226. 

(?)  Newly    V.    Cooper,    Finch,    379  ;  (aj)  Molfe  v.  Chester,  sup. ;  Thomas  v. 

and  see  Jones  v.  Smith,  2  Ves.  J.  378 ;  T.  22  Beav.  341  ;  25  L.  J.  Oh.  391. 

Mi^.  Sooper,  19  tb.  477.1  (»)  lb. 

(r)  Towng  v.  English,  7  Beav.  10.  (a)  lb.     See  Talbot  v.  Frere,  9  Ch.  D. 

(s)  Coleman   v.    Winch  I   P.    Wms.  571,  M.  E. 

776  ;  Eeelcs  v.  Thavrill,  Prec.  Ch.  18  ;  (J)  Fish.  Mtg.  618,  ed.  3. 

ATum.  2  Vern.  177  ;  Sslfe  y.  Chester,  20  (c)  WUl.  Eeal  Assets,  26. 

Beav.  610.  {d)  Talbot  y.  Frere,  sup.,  disapproving 

(«)  See  sup.  811.  of  Spalding  v.  Thompson,  26  Beav.  637 ; 
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A  beer  account  cannot  be  tacked  to  a  money  deposit  of  a  brewer's 
lease  (e). 


(6.)  Tacking  against  mesne  incumbrancers. 

The  next  rule  in  tacking  applies  itself  to  the  rights  of  mesne  or 
intermediate  incumbrancers. 

It  is  thus  stated  in  the  Treatise  on  Equity  (/)  : — "In  (squali 
jure,  melior  est  conditio  possidentis;  where  equity  is  equal,  the 
law  shall  prevail ;  and  he  that  hath  only  a  title  in  equity  shall  not 
prevail  against  law  and  equity.  As  a  purchaser  or  mortgagee 
coming  in  upon  a  valuable  consideration  without  notice,  and  pur- 
chasing in  a  precedent  incumbrance,  it  shall  protect  his  estate 
against  any  person  that  hath  a  mortgage  subsequent  to  the  first 
and  before  the  last  mortgage,  though  he  purchased  in  the  incum- 
brance after  he  had  notice  of  the  second  mortgage ;  for  he  hath  both 
law  and  equity." 

In  considering  this  rule  of  equity,  Lord  Hardwicke  has 
remarked  {g),  "  that  it  could  not  happen  in  any  other  country  but 
this,  because  the  jurisdiction  of  law  and  equity  is  administered  here 
in  different  Courts,  and  creates  different  kinds  of  rights  in  estates ; 
and  therefore,  as  Courts  of  equity  break  in  upon  the  common  law, 
where  necessity  and  conscience  require  it,  still  they  allow  superior 
force  and  strength  to  a  legal  title  to  estates ;  and  therefore,  where 
there  is  a  legal  title  and  equity  on  one  side,  the  Court  of  Chancery 
never  thought  fit  that,  by  reason  of  a  prior  equity  against  a  man 
who  has  a  legal  title,  that  man  should  be  hurt,  and  this  by  reason 
of  the  force  which  the  Court  necessarily  and  rightly  allows  to  the 
common  law,  and  to  legal  titles ;  but  if  this  had  happened  in  any  other 
country,  it  could  never  have  been  made  a  question ;  for  if  the  law 
and  equity  are  administered  by  the  same  jurisdiction,  the  rule,  qui 
prior  est  tempore,  potior  est  jure,  must  hold." 

The  Jud.  Act  has  not,  however,  altered  the  law  of  tacldng. 

The  doctrine  in  question  appears  to  have  invariably  prevailed  in 
equity  ;  for  we  find  it  laid  down  in  a  very  early  case  (/}),  "  that  it 
was  the  constant  practice  of  the  Court,  if  a  purchaser  bond  fide  did 

ffaselfoofs  Mtaie,   13  Eq.   327,  M.  R.,  (/)  2  Fonb.  300,  ed.  5. 

and  National  Bank,  14  *.  507,  V.  C.  ig)  Worthy  v.  Birkhead,  2  Ves.   S. 

Malins.  574. 

(e)  Chiltm  v.  Carrington,  1  Jur.  IS.  S.  (A)  Cliwrchill  r.  Grove,  1  Oh.  Ca.  35  ; 

89,  Q.  B.  15  Car.  2. 
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buy  in  an  eigne  incumbrance,  statute,  or  judgment,  and  there  were 
a  judgment  or  statute  mesne  between  that  and  his  purchase, -of  which 
he  had  no  notice  at  his  purchase,  that  he  should  protect  his 
purchase  with  the  eigne  incumbrance  so  bought  in ;  and  that 
though  judgments  were  on  record,  and  a  purchaser  was  bound  to 
•take  notice  thereof  at  law,  yet  in  equity,  where  the .  consignee  of  a 
judgment  comes  to  be  helped  to  extend  his  judgment  against  a 
purchaser,  he  must  shew  express  notice  of  the  judgment  in  the 
purchaser,  or  else  shall  never  be  relieved  against  the  purchaser  "  (i). 

The  doctrine  of  tacking  is  applicable  both  to  real  and  personal 
estate  {k),  and  its  effect  is  only  to  change  the  order  of  priority,  and 
not  to  alter  the  mode  of  discharging  the  securities  (l). 

Thus  a  legal  mortgagee  may  tack  a  further  charge  (m),  or  a  sub- 
sequent judgment  or  statute  (?i)  to  his  mortgage  against  a  mesne 
incumbrancer,  and  an  equitable  mortgagee  may  protect  his  security 
by  getting  in  a  prior  legal  estate  or  incumbrance  (o).  So  an  equit- 
able deposit  to  secure  further  advances,  may  be  tacked  to  a  legal 
mortgage  (p). 

Where  the  first  mortgagee  has  a  mortgage  of  only  part  of 
the  land,  a  third  mortgagee  of  the  whole  land  without  notice  of  a 
second  mortgage  thereof,  can  by  tacking  only  obtain  priority  over 
that  part  (q),  and  where  such  first  mortgagee  has  also  a  statute, 
which  is  purchased  by  the  third  mortgagee,  who  extends  the  land 
under  it,  he  still  obtains  no  protection  beyond  the  extended 
value  (r). 

In  Edmunds  v.  Povey  (s),  in  which  it  had  been  argued,  that  this 
trade  of  buying  in  incumbrances  was  against  conscience,  the  Lord 
Keeper  said  that  although  he  would  not  change  the  rule  which  had 
so  long  prevailed,  yet  it  might  be  he  would  do  so  when  he  found  a 
man  designing  a  fraud,  and  thinking  to  make  a  trade  of  cozening  by 
the  rules  of  the  Court  (t). 


(i)  And  see  Sachet  v.  Wakefield,  Hard. 
172 ;  12  Car.  2. 

(A)  Fish.  Mtg.  600,  ed.  3. 

(I)  Dunsa/rey  t.  Zatouche,  1  Sch.  & 
Lef.  163  ;  Montgomery  t.  DonoJwe,  5  Ir. 
Ch.  495  ;  6  ib.  168. 

(m)  Bedford  v.  Backhouse,  Kelyiige,  5  ; 
WilUa'tns  v.  Owen,  13  Sim.  597 ;  Lloyd 
v.  Attwood,  3  De  G.  &  J.  614 ;  5  Jar. 
N.  S.  1323. 

(to)  Shepherd  v.  TUley,  2  Atk,  348  ; 
Jackson  v.  Langford,  2  Ves.  S.  662;  Brace 


V.  Duchess  of  Marlborough,  2  P.  Wms. 
491  ;  Breerton  y.  Jones,  1  £q.  Ca.  Ab. 
325,  is  not  law;  see  Fish.  Mtg.  608,  ed  3. 

(o)  Goddard  y.  Complin,  1  Ch.  Ca. 
119. 

(p)  Cooke  V.  Wilton,  29  Beav.  100  ; 
7  Jur.  N.  S.  280,  M.  E. 

(?)  Marsh  v.  Lee,  2  Ventr.  337 ;  1  Ch. 
Ca.  162. 

(r)  lb. ;  see  imf.  p.  815. 

(s)  1  Vem.  187. 

(<)  And  see  Uelt  v.  Mill,  2  ib.  279, 
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The  converse  case  to  that  of  Marsh  v.  Lee  (tt),  was  the  case  of 
Bovey  v.  Skipwith,  and  it  received  a  like  decision  (w). 

An  exception  to  the  rule,  however,  prevails,  if  the  first  mortgagee  Tacking  must 
takes  the  assignment  as  a  trustee  for  another  person ;  in  which  case  right, 
he  shall  not  be  allowed  to  tack  the  mortgages,  for  if  he  might,  then 
a  mere  stranger  purchasing  the  third  mortgage,  and  declaring  he 
had  bought  it  in  trust  only  for  the  first  mortgagee,  might  tack  both 
together,  and  defeat  all  the  other  incumbrancers  (x).  Similarly  (y), 
the  executors  of  a  first  mortgagee  who  had  the  legal  estate  in  his 
own  right,  cannot,  as  against  a  mesne  incumbrancer,  tack  a  mort- 
gage of  the  equity  of  redemption,  which  had  vested  in  their  testator 
as  the  executor  of  another.  It  is  just  the  same  as  if  the  estates 
were  in  two  different  persons. 

But  the  prior  mortgagor  may  tack  under  a  deed  which  secures  a 
debt  of  his  own,  though  it  also  contains  trusts  for  others  (z).  And 
the  right  to  tack  exists  where  the  mortgagee,  though  trustee  of  one 
debt,  has  a  beneficial  interest  in  it  (a). 

It  seems  that  in  the  present  state  of  the  law,  the  purchase  of  a  Tacking  a 

prior  judg- 

prior  judgment  will  not  help  a  puisne  mortgagee  (6).  ment. 

The  advantage  to  be  derived  from  getting  in  a  precedent  statute  Account  where 
or  judgment  depended  upon  the  different  procedure  of  the  Courts  judgment 
of  law  and  equity  in  investigating  the  account  on  an  extent ;  for,  ***^<'- 
although  lands  are  generally  extended  at  much  less  than  their  true 
value,  yet  at  common  law  the  conusor,  or  he  that  claims  under  him, 
has  no  relief  but  by  bringing  a  scire  facias  ad  computandum,  in 
which,  subject  to  the  alteration  made  by  1  &  2  Vict.  c.  110,  s.  11, 
with  regard  to  the  mode  of  accounting  at  law  upon  a  judgment,  the 
conusee  does  not  account  according  to  the  true  value,  but  according 
to  the  extended  value,  and  for  the  whole  judgment  or  statute  (c). 

In  equity,  the  conusor  may,  however,  bring  the  conusee  to  account 
for  what  he  hath  actually  received,  and  shall  recover  all  above  the 
debt  with  interest  (d) ;  but  where  an  assignee  of  a  judgment  or 
statute  extended  is  also  a  mortgagee,  and  consequently  a  creditor 
for  a  further  sum,  there  he  hath  equal  equity  on  his  side  to  retain 

(tt)  Sup.  (^)  Spencer  v.  Pearson,  sup. 

{u)  1  Ch.  Ca.  201.  («)  ^™^    V.    Fastnedge,   Amb.    685  ; 

(x)    Morret    v.     Paslce,    2    Atk.    52 ;  Blackwell  v.  Symes,  cited  ib. 
Spencer  v.  Pearson,  24  Beav.  266  ;  Pates  (J)  Fish.  Mtg.  607,  ed.  3. 

T.  Johnson,  Johns.    304 ;  5  Jur.  N.  S.  (c)  2  Vent.  338  ;  4  Co.  6r,  b  ;  3  Atk. 

g^2.  5^8;  and  see  1  Pow.  Mtg.  524,  ed.  4. 

{y)  Barnett  v.   Westm,  12  Ves.   130  ;  (fi)  See  swp.  p.  49,  57. 

and  see  Lewis  v.  Morgan,  5  Pri.  155. 
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the  lands  until  he  be  satisfied  both  for  the  statute  and  the  mort- 
gage; and  he  will  not  be  brought  to  account  for  what  he  hath 
received  above  the  statute  or  judgment  debt  on  the  extended  value, 
unless  he  hath  received  enough  to  satisfy  his  mortgage  also ;  con- 
sequently, if  a  mesne  mortgagee  would  take  off  a  statute  or  judg- 
ment in  the  hands  of  a  puisne  mortgagee  by  a  suit  in  equity,  the 
account  must  be,  as  at  law,  upon  the  extended  value  of  what  is  due 
on  the  statute  or  judgment,  and  damages  (e). 

And  in  such  ease,  where  a  statute,  recognisance,  or,  under  the 
old  law,  a  judgment  is  taken  in  by  a  mortgagee  to  defend  a  subse- 
quent incumbrance,  he  will  be  no  farther  or  longer  protected  by  it 
than  until  he  hath  received  so  much  of  the  profits  as  will  satisfy 
the  original  security  on  the  extended  value,  for  then  it  will  be 
avoidable  by  a  scire  facias  ad  computandum,  or  by  an  account  to  be 
taken  in  chancery  (/). 

But  there  is,  under  the  old  law,  a  distinction  between  the  effect 
of  purchasing  in  an  outstanding  judgment,  and  purchasing  in  a 
statute  (g),  for  the  mortgagee  cannot  procure  to  himself,  by  taking 
in  such  security,  an  advantage  beyond  the  interest  to  which  the 
owner  of  his  security  was  entitled ;  therefore,  as  a  judgment  creditor 
can,  under  the  old  law,  extend  but  a  moiety,  a  judgment  will  protect 
but  a  moiety  in  the  hands  of  his  assignee  ;  but  if  the  first  incum,- 
brance  be  a  statute  staple,  which  attaches  upon  all  the  lands  of  the 
conusor,  a  subsequent  mortgagee  buying  in  the  statute  may  hold  all 
the  land,  and  thereby  protect  himself  until  at  law  the  conusor  of  the 
statute,  by  a  scire  facias  ad  computandum,  has  got  the  statute 
vacated,  which  can  only  be  upon  payment  of  the  penalty,  for  equity 
will  not,  in  such  case,  give  any  assistance  against  a  third  mortgagee, 
without  notice,  until  he  has  been  paid  his  mortgage  as  well  as  the 
statute. 

By  1  &  2  Vict.  c.  110,  s.  11,  it  is  provided  that  a  tenant  by  elegit, 
who  has  sued  out  execution  under  that  act,  is  to  be  liable  to  the 
like  account  in  the  Court  out  of  which  execution  shall  have  been 
sued  out,  as  he  was  theretofore  subject  to  in  a  Court  of  equity. 

This  enactment  seems  to  abolish  the  doctrine  of  tacking,  so  far 
as  regards  the  buying  in  of  a  prior  judgment  by  a  subsequent  in- 
cumbrancer ;  supposing  that  the  judgment  creditor  cannot,  as  against 
another  incumbrancer,   have  any  benefit  of  his  judgment  if  he 


(«)  And  see  2  Atk.  52. 

(/)  See  T!i6  Earl  of  Stmtington  v. 


Oreenville,  1  Vern.  52. 
{g)  See  1  Pow.  Mtg.  482,  ed.  4. 
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proceed  under  the  old  law,  by  taking  in  execution  a  moiety  of  the 
lands  Qi), 

A  second  mortgagee  may,  upon  the  first  mortgagee  being  paid  off 
by  the  mortgagor,  bring  an  action  to  obtain  a  conveyance  or  assign- 
ment of  the  legal  estate,  although  an  actual  tender  has  been  made 
to  him  by  the  mortgagor  of  the  money  due  on  the  second  mort- 
gage, and  even  although  a  decree  for  redemption  has  been  obtained, 
until  the  time  fixed  by  the  decree  for  redemption  has  arrived,  though 
such  a  course  will  probably  fix  him  with  costs,  if  the  mortgagee  has 
had  his  proper  notice  of  six  months  before  tender  made  (i). 


(6.)  Brace  v.  Duchess  of  Marlborough. 

The  doctrine  of  tacking  established  in  Marsh  v.  Lee  (k),  has  been  ^^<^  '•  , 
°  .  .  .        Duchess  of 

confirmed  by  a  current  of  subsequent  authorities,  with  some  modifi-  Marlborough. 

cations  arising  from  existing  circumstances ;  but  the  landmarks  of 
the  doctrine  are  accurately  stated  in  Brace  v.  The  Duchess  of 
Marlborough  (l),  which  is  intended  to  form  the  basis  of  the  fol- 
lowing observations,  an  attempt  being  made  to  point  out  in 
what  respects  the  law,  as  laid  down  in  that  case,  has  since  been 
altered,  confirmed,  or  enlarged. 

The  Jirst  general  rule  laid  down  in  Brace  v.  The  Diwhess  of  Pendente  lite. 
Marlborough  is,  "  that  if  a  third  mortgagee  buy  in  a  first  mortgage, 
though  it  be  pendente  lite,  pending  a  bill  brought  by  the  second 
mortgagee  to  redeem  the  first,  yet  the  third  mortgagee  having 
obtained  the  first  mortgage,  and  having  the  law  on  his  side  and 
equal  equity,  he  shall  thereby  squeeze  out  the  second  mortgagee ; 
and  this  the  L.  Ch.  J.  Hale  called  a  plank  gained  by  the 
third  mortgagee,  or  tabula  in  navfragio,  which  construction  is  in 
favour  of  a  purchaser,  every  mortgagee  being  such  pro  tanto,"  and 
that  although  he  has  notice  of  the  mesne  incumbrancer  at  the  time 
of  getting  in  the  first  (m). 

On  this  proposition  a  matter  of  great  importance  occurs,  viz., 
that  although  the  third  mortgagee  get  in  the  first  mortgage,  &c., 
pendente  lite,  he  shall  nevertheless  be  allowed  to  tack.  The 
principle  on  which  the  doctrine  is  founded,  is  satisfactorily  explained 

(h)  See  sup.  p.  46.  1  Ed.  522. 

(i)  Cfrugeon  v.  Gerrard,  4  Y.  &  C.  119.  (m)  Sper^er  v.  Pearson,  U  Beav.  266 ; 

[k)  2  Ventr.  337  ;  1  Ch.  Ca.  162.  IVortkjj  v.  Birkhcad,  2  Ves.  S.  571  ; 

{I)  2  P.  Wms.  491 ;  Belchier  v.  Butler,       Willoughby  v.  JF.  ib.  685  ;  1  T.  K.  763, 

3  o 
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by  Lord  Keeper  Henley  (w).  He  says,  "  The  rule  of  equity  requires 
no  more  than  that  the  third  mortgagee  should  not  have  had  notice 
of  the  second  at  the  time  of  lending  the  money ;  for  it  is  by  the 
lending  the  money  without  notice,  that  he  becomes  an  honest  creditor, 
and  acquires  the  right  to  protect  his  debt.  But  he  is  not  compelled 
to  look  for  this  protection  till  his  debt  is  in  danger  of  being  pre- 
judiced ;  and,  therefore,  when  that  danger  is  first  discovered  to  him 
(whether  it  be  by  suit  in  equity,  or  by  any  extra  judicial  means),  as 
the  honesty  of  his  debt  is  not  affected  by  the  discovery,  so  the  right 
of  protecting  that  debt,  and  the  efficacy  of  such  protection,  are  not 
prejudiced ;  hence  arose  the  rule  which  permitted  the  subsequent 
incumbrancers  to  ipuTchaae  pendente  lite." 

This  point  may  be  considered  as  established.  It  will  be  seen 
that  in  Marsh  v.  Lee,  there  was  in  fact  lis  pendens  at  the  time .  the 
mortgage  was  got  in,  and  in  subsequent  cases  (o)  the  rule  has  been 
adhered  to  (o). 

But  although  it  is  thus  established  that  lis  pendens  is  not 
sufficient  to  prevent  the  third  mortgagee  from  tacking  his  debt  to 
a  prior  security,  yet  the  Court  will  not  allow  him  to  tack  after  a 
decree  to  settle  priorities  has  been  made.  In  Bristol  v.  Hunger- 
ford  (p),  a  mortgage  creditor  got  in  a  judgment  after  the  first 
decree  was  made,  and  in  truth  after  the  Master's  report ;  and  Lord 
Cowper  held  that  the  mortgagee  should  not  have  the  benefit  of  the 
judgment  to  protect  his  mortgage. 

In  a  subsequent  case  (q).  Lord  Hardwicke  confirmed  Lord 
Cowper's  decree  ;  and  in  a  more  recent  case  (r),  Lord  Eldon  observed, 
"  There  is  no  difficulty  upon  the  point  as  to  a  decree  to  settle 
priorities.  After  that,  you  cannot  tack  certainly,  for  there  is  a  judg- 
ment for  the  creditors  that  they  shall  be  paid  according  to  their 
priorities.  But  you  may  (as  held  in  the  House  of  Lords)  (s),  up  to 
th^  time  of  the  decree,  struggle  for  the  tabula  in  naufragio,  and 
though  the  decree  is  in  a  sense  only  a  judgment  upon  the  rights  as 
they  stood  at  the  time  of  the  bill  filed,  yet  it  was  decided  in  that 
case,  that  until  the  decree  you  may  tack." 


{n)  See  1  Ed.  530. 

(o)  Hawkms  v.  Taylor^  2  Vern.  29  ; 
Belchier  v.  Butler,  \  Ed.  623  ;  RenfoHh 
V.  Ironside,  ib.  And  see  Turner  v.  Mich- 
mond,  2  Vern.  81 ;  Mobmaon  y.  Damson, 
1  Bro.  C.  C.  63.  And  see  Peacock  v. 
£v/rt, ih.  J.  N.  S.  Ch.  33,  M.  E.;  Coote 
Mtg.  ed,  3,  p.  589,  App. ;  Bales  v.  John- 


son, John.  304  ;  5  Jur.  N.  S.  842  ;  Hooper 
V.  Harrison,  2  E.  &  J.  86. 

{p)  2  Vern.  624. 

(2)  Wortley  v.  Birkhead,  2  Ves.  S. 
574. 

(r)  Exp.  Knott,  11  Ves.  619. 

(a)  Belchier  v.  Benforth,  5  Bro.  P.  C. 
292. 
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The  second  rule  laid  down  in  Brace  v.  The  Duchess  of  Marl-  No  tacking  by 
horough  (t)  is,  "  that  if  a  judgment  creditor,  or  creditor  hy  statute  ^^^^^^ 
or  recognisance,  buys  in  the  first  mortgage,  he  shall  not  tack  or 
unite  the  mortgage  to  his  judgment,  &c.,  and  thereby  gain  a  pre- 
ference ;  for  such  a  creditor  cannot  be  called  a  purchaser,  nor  has 
he  any  right  to  the  land  ;  he  has  neither  Jms  in  re,  or  Jus  ad  rem. 
All  that  he  has  by  his  judgment  is  a  lien  on  the  land,  but  nan 
constat  whether  he  will .  ever  make  use  of  it,  for  he  may  take  his 
debt  out  of  the  goods  of  his  debtor  hj  fieri  facias,  or  may  take  his 
body,  after  which,  during  the  defendant's  life,  he  can  have  no  other 
execution  :  besides  which,  the  judgment  creditor  does  not  lend  his 
money  on  the  immediate  view  or  contemplation  of  the  land,  nor  is 
he  deceived  or  defrauded  though  his  debtor  had  before  made  twenty 
mortgages  of  his  estate  ;  but  a  mortgagee  is  defrauded  or  deceived 
if  the  mortgagor  has  already  mortgaged  his  land  to  another." 

This  rule  and  the  reasons  for  it  are  so  distinctly  explained  in  the 
preceding  statement,  that  little  remains  to  be  said  on  it.  The  dis- 
tinction between  the  right  of  the  mortgagee,  having  a  specific  lien, 
to  tack  his  mortgage  to  a  judgment,  and  of  a  judgment  creditor, 
having  a  general  lien,  to  tack  his  judgment  to  a  mortgage,  seems  to 
have  been  fully  established.  It  was  recognised  by  LordHardwicke, 
in  an  anonymous  case  (m),  and  there  put  on  the  ground  that  the 
judgment  creditor  does  not  trust  to  the  credit  of  the  estate ;  and  in 
Ex  parte  Knott  {x).  Lord  Eldon  explained  that  a  mere  judg- 
ment creditor,  though  he  deals  originally  for  a  lien,  does  not 
get  an  estate  originally  in  the  land  ;  he  has  neither  jus  in  re,  nor 
jus  ad  rem.  He  is  therefore  entitled  only  as  a  judgment  creditor 
to  an  elegit,  and  cannot  tack  {y).  And  it  may  be  inferred  from  the 
judgment  in  Whitworih  v.  Gaugain{z),  that  the  law  in  this  re- 
spect remains  unaltered  by  1  &  2  Vict.  c.  110 ;  for  if  the  efi'ect 
of  the  judgment  is  only  to  charge  the  interest  which  the 
debtor  has  remaining  in  him,  the  creditor  can  have  no  right 
by  means  of  tacking  to  cut  out  an  incumbrance  which  preceded 
his  judgment. 

A  contrary  opinion  is  expressed  by  Mr.  Fisher  (a) ;  but  in  addition 
to  the  reasons  in  the  text,  a  judgment  creditor  had  not  under  1  &  2 


(t)  2  P.  Wms.  49.  Pre.  Oh.  310  ;  B'reerton  v.  Jones,  1  Eq. 

(tt)  2  Ves.  662.  .     Ca.  Abr.  326 

(a)  Sup.  (!!)  3  Ha.  416  ;  10  Jur.  531. 

ly)  And  see  Stephenson  v.  Eayu-ard,         {a)  Fish.  Mtg.  p.  609,  ed.  3. 

3  0  2 


Digitized  by  Microsoft® 


820 


TACKING. 


Chap.  66. 


No  tacting 
by  prior 
judgment 
creditor. 
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Vict.  c.  110,  such  an  interest  in  the  lands  of  his  debtor,  as  to  enable 
him  to  tack  a  mortgage  (6). 

The  rule  would  seem  equally  to  apply  to  preyent  a  prior  judgment 
creditor  from  tacking  a  subsequent  incumbrance,  to  the  exclusion 
of  an  intermediate  incumbrance.  Smithson  v.  Thompson  (c),  is  no 
authority  against  this  proposition ;  in  that  case  the  prior  judgment 
creditor  did  not  tack  the  subsequent  mortgage  and  shut  out  the 
intermediate  judgment,  for  the  mortgagee  not  having  notice  of  the 
second  judgment,  and  haying,  as  must  be  assumed,  the  legal  estate, 
had  priority  to  the  second  judgment  quite  independently  of  his 
having  a  prior  judgment. 

Since  27  &  28  Vict.  c.  112,  the  land  is  not  affected,  and  the 
right  to  tack  will  not  arise,  until  the  land  shall  have  been  actually 
delivered  in  execution  by  writ  of  elegit  or  otherwise  and  the  judg- 
ment is  duly  registered  as  therein  provided,  and  where  there  has 
been  actual  delivery  in  execution  under  that  statute,  a  prior  mort- 
gagee cannot,  even  without  notice  of  the  elegit,  tack  a  subsequent 
charge  to  his  first  mortgage  (d). 


First  mort- 
gagee lending 
further  sums 
on  judgment. 


Notice. 

Pendente  liie. 
Copyhold. 


The  third  rule  in  Brace  v.  The  Duchess  of  Mwrlhorough  («)  is, 
that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor  upon 
a  statute  or  judgment,  he  shall  retain  against  a  mesne  mortgagee, 
until  both  his  securities  are  satisfied  (/). 

This  rule  results  from  the  doctrine  already  noticed,  viz.,  where 
equities  are  equal,  the  law  shall  prevail.  But  this  principle  will  not 
apply  unless  the  first  mortgagee  has  the  legal  estate,  or  the  better 
right  to  call  for  it  (g) ;  for  otherwise,  as  hereafter  noticed  (A),  the  in- 
cumbrancers, whether  by  mortgage,  judgment,  statute,  or  recogni- 
sance, will  be  payable  according  to  the  priority  of  their  respective 
incumbrances  (i) ;  nor  will  it  apply  if  the  first  mortgagee  had  notice 
of  the  mesne  incumbrance  at  the  time  of  making  the  further 
advance  (/c),  or  if  it  was  made  pendente  lite  (l)  the  suit  being  duly 
registered.  And  until  1  &  2  Vict.  c.  110,  the  principle  did  not 
apply  in  case  the  mortgage  was  of  copyhold  land,  for  copyholds  were 


(J)  See  Benham  v.  Keane,  1  Jo.  &  H. 
697,  V.  0.  Wood ;  and  1  L.  C.  Eq.  669. 

(c)  1  Atk.  520.     See  Fish.  Mtg.  608, 
ed.  3. 

(d)  Champneys  v.  Bwrland,  19  W.  E. 
148,  V.  C.  Stuart. 

(«)  2  P.  "Wms.  391. 

(/)  And  see  Shepherd  v.  TUlcy,  2  Atk. 


352  ;  Bedford  v.  Backhouse,  2  Eq.  Ca. 
Abr.  615. 

(g)  See  inf.  p.  824. 

{h)  Inf.  p.  822. 

li)  Inf.  p.  822. 

(*)  Lloyd  T.  Attwood,  3  De  G.  &  Jo. 
612;  5Jur.  N.  S.  1322. 

{I)  Morret  v.  Paske,  2  Atk.  53. 
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not  extendible  under  a  judgment,  and  consequently  tlie  judgment 
did  not  form  a  lien  on  the  land  (m). 

In  one  case,  A.  being  entitled  to  a  legacy  charged  on  real  estate  Frauduien 

°  &     J  &  release  of  a 

devised  to  B.,  by  a  deed  to  which  B.  was  a  party,  and  which  recited  legacy  charged 
the  intention  to  keep  the  legacy  charged  on  the  estate,  assigned  the 
legacy  to  trustees  on  the  trusts  of  a  settlement,  and  afterwards  A., 
without  the  concurrence  of  the  trustees,  released  the  charge,  and  B. 
conveyed  the  estate  to  A.  and  X.  (subject  to  existing  incumbrances), 
in  trust  to  sell  or  mortgage,  under  which  first  a  legal  mortgage  was 
created,  and  secondly  an  equitable  mortgage  was  made  to  a  judgment 
creditor,  who  entered  up  satisfaction  on  his  judgment  in  considera- 
tion of  it ;  the  M.  B.  held  that  the  second  mortgage  had  priority  to 
the  legacy,  on  the  ground  that  the  equities  of  the  parties  were  not 
equal,  and  therefore  that  the  above  rule  was  inapplicable  (n).  Qiuere 
this  case  however,  for  both  parties  were  equally  defrauded  and 
equally  innocent,  and  the  release,  though  operative  at  law,  was  in- 
operative in  equity.  The  trustees  of  the  legacy  might,  it  is  true, 
have  put  notice  of  the  settlement  on  the  title  deeds,  but  this  might 
not  have  availed  to  give  notice  to  the  second  mortgagee.  It  is  difficult 
to  see  in  the  fact  that  A.  had  released  the  legacy,  a  reason  for 
giving  priority  to  the  second  mortgage  (o). 

In  Ex  parte  Knott  (oo),  it  was  debated  whether  the  general  ?^^^^ 
rule  applied  as  between  the  assignees  of  a  bankrupt  mort- 
gagor and  hon&fide  incumbrancers.  In  that  case  a  mortgage  in 
fee  was  executed,  subject  to  an  outstanding  term  of  years.  After- 
wards a  second  mortgage  was  executed  to  another  person ;  then  (as 
was  alleged)  the  mortgagor  committed  an  act  of  bankruptcy,  and 
afterwards  executed  a  third  mortgage  to  a  difi'erent  person,  by  whom, 
however,  the  act  of  bankruptcy  was  denied.  A  commission  afterwards 
issued,  grounded  on  the  disputed  act  of  bankruptcy,  subsequently  to 
which  the  third  mortgagee  obtained  a  transfer  of  the  mortgagee  in 
fee.  The  third  mortgagee  at  first  claimed  a  right  to  tack  against 
both  the  assignees  and  second  mortgagee,  but  on  the  argument,  the 
claim  against  the  second  mortgagee  was  abandoned,  on  the  ground 
that  the  term  of  years,  being  outstanding,  operated  as  his  protection 
on  the  principle  now  under  consideration.  But  as  to  the  assignees, 
a  distinction  was  taken  by  the  third  mortgagee,  who  contended  that 

(m)  Heir  of  Cannon  v.  Pack,  6  Viii.       196  ;  6  Beav.  314. 
Abr.  222,  pi.  6.    And  see  mp.  p.  50,  807.  (o)  Fish.  Mtg.  626,  ed.  3. 

{%)  Greenwood  v.    Churchill,    9  Jur,  {oo)  11  Ves.  63, 
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they  could  not  stand  in  a  better  situation  than  the  bankrupt  him sdf. 
The  assignees,  on  the  other  hand,  contended  that  the  assignment 
was  a  conveyance  for  the  benefit  of  creditors,  and  placed  them  in  the 
same  situation  as  if  the  debtor  had  not  been  bankrupt,  but  had 
made  a  conveyance  for  the  benefit  of  his  creditors.  The  point  was 
not  decided,  an  issue  being  directed  to  try  whether  an  act  of  bank- 
ruptfff  had  been  committed  previously  to  the  date  of  the  third 
mortgage.  In  this  case  it  was  also  endeavoured  to  be  maintained  by 
the  assignees,  that  the  commission  resembled  a  decree  to  settle 
priorities,  after  which  there  can  be  no  tacking,  as  before  noticed  (p). 
But  the  chancellor  denied  the  position,  and  said  the  commission 
was  no  judgment ;  it  was  only  a  conveyance  for  the  security  of 
creditors ;  from  which  it  followed,  that  the  issuing  of  the  com- 
mission or  fiat  would  not  prevent  the  right  of  the  mortgagee  to 
tack,  independently  of  the  question  of  the  advance  being  made  after 
the  commission  or  fiat  issued;  and  the  same  will  apply  to  proceedings 
under  the  present  act  {q). 


When  legal 
estate  out- 
standing. 


Nature  of 
legal  estate 
immaterial. 


Equitable 
incumbrances 
according  to 
date. 


The  last  rule  in  Brace  v.  The  Duchess  of  Ma/rlborough  (r)  is, 
that  (as  it  appeared  in  that  case),  although  a  puisne  incumbrancer 
had  bought  in  a  prior  mortgage,  in  order  to  unite  it  to  his  puisne 
incumbrance,  yet  it  being  proved  that  there  was  a  mortgage  prior 
to  the  incumbrance  bought  in,  he  could  make  no  advantage  of  his 
mortgage  ;  because  in  all  cases  where  the  legal  estate  is  outstand- 
ing, the  several  incumbrances  must  be  paid  according  to  their 
priorities  in  point  of  time ;  qui  prior  est  tempore,  potior  est  jure. 

It  is  equally  the  same  whether  the  outstanding  legal  estate  is  a  fee 
or  a  term  of  years  (s),  or  a  term  attendant  upon  the  inheritance  (t), 
if  not  merged  by  the  Satisfied  Terms  Act  (u) ;  in  which  latter  case 
the  term  will  in  equity  follow  all  the  estates  subsisting  upon  the 
inheritance.  A  term  which  was  already  attendant  might,  before 
that  act,  have  been  clothed  with  a  trust  for  a  mortgagee  or  pur- 
chase (x). 

In  reference  to  this  rule,  it  is  first  necessary  to  remark,  that  as 
between  mere  equitable  claims,  equity  gives  no  preference  to  mort- 
gages, judgments,  statutes,   or   recognisances,  but  they   are   all 


(p)  p.  818. 

(g)  p.  382. 

(r)  2  P.  "Wms.  491. 

{s)  Exp.  Knott,  11  Ves.  63. 

(t)  Charlton  v.  Low,  3  P.  "Wins.  330, 

(«)  8  &  9  Vict,  c.  112. 
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payable  according  to  their  respective  priority  of  dates  (y) ;  and  even  Equitable 
if  a  judgment  creditor  obtain  legal  possession  of  the  lands  by  his  ^cording°to  ^ 
elegit,  and  the  tenant  attorn,  a  prior  equitable  mortgagee  or  other  '^**- 
specific  incumbrancer  will  be  preferred  in  equity,  and  may  there 
enforce  his  charge,  upon  the  principle  above  mentioned  (z) ;  and  so 
after  a  valid  equitable  assignment  of  chattels,  a  judgment  creditor 
will  not  be  allowed  to  seize  under  a.  fieri  facias  (a). 

In  a  case  where  the  payee  of  a  promissory  note,  not  negociable, 
(being  a  trustee  of  the  money),  indorsed  and  deposited  the  note  as 
a  security  with  his  own  banker,  and  afterwards  became  entitled  in 
his  own  right  to  a  moiety  of  the  trust  fund ;  and  then  became  in- 
debted to  the  maker  of  the  note  upon  some  dealings  with  him, 
before  which  the  latter  had  no  notice  of  the  deposit ;  it  was  held 
that  the  banker  had  no  claim  to  one  moiety  of  the  trust  fund,  and 
as  to  the  other  moiety  his  claim  was  to  be  postponed  to  the  set-off 
on  the  part  of  the  maker  of  the  note  ;  but  as  to  the  residue,  he  had 
a  lien  on  the  monies  of  the  maker  of  the  note  in  his  the  banker's 
hands,  in  preference  to  the  trustee's  assignees,  the  maker  of  the 
note  having  full  notice  of  the  indorsement  to  the  banker,  before  the 
trustee's  bankruptcy  (b). 

The  rule  "qui  prior  in  tempore,  potior  in  jure"  applies  also  Effect  of 
where  a  mortgagor  has  practised  a  fraud  on  the  prior  incumbrancer,  g^gor, 
by  falsely  alleging,  at  the  time  that  the  incumbrance  is  created, 
that  he  has  already  created  a  charge  on  the  property  in  favour  of  a 
third  person,  subject  to  which  supposed  charge  the  mortgage  is 
accordingly  made,  but   which  charge   is   in   fact  created   subse- 
quently (c) ;  and  in  like  manner,  in  the  case  of  a  deposit  of  title  Deposit  sub- 
deeds,  which  are  held  by  the  depositor  subject  to  a  tfust,  the  lien  trust.  ^"°' 
of  the  depositee  will  be  postponed  to  that  of  the  cestuis  que  trust  {d), 
as  being  equal  equities. 

In  one  case  it  was  attempted  to  be  argued,  but  without  success,  Surety, 
that  a  second  incumbrancer  on  a  fund  was  to  be  preferred  (by 
reason  of  notice  given  to  the  trustees),  to  a  person  who  had  acted 
as  surety  for  the  mortgagor  on  the   creation  of  the  first  incum- 


(y)  Symmes  v.  Symonds,  i  Bro.  P.  C, 
328  ;  Beckett  v.  Gordky,  1  Bro.  C.  C. 
353  ;  Manningfotd  v.  Toleman,  1  Coll 
670  ;  Turner  v.  Richmond,  2  Vern.  81 


The    Queen    v.    Shropshire,    dkc,    Co., 
8  L.  R,  Q.  B.  434,  442.     See  sup. 

(z)  Whitworth  v.  Gaugain,  3  Ha.  416  ; 
Cr.  &  Ph.  325. 


Zord  Bristol   r.    Hungerford,  ib.    624 ;  (a)  Langton  v.  Horton,  1  Ha.  549. 

1   Eq.    Ca.  Abr.    142,   pi.    5.     But  see  (6)  Moore  v.  Jervis,  2  Coll.  60. 

Oreenivood  v.   Churchill,  9  Jur.  196  ;  6  (c)  Fraserv.Jones,  5  Ha.  475;  affirmed 

Beav.    31i  ;  AU.-Oen.   v.  Flint,   4   Ha.  17  L.J.Ch.  353; /Softer  v.  JSTemi),  6  Ha.455. 

156;  Bailliev.  McKewan,  Z5Bea,v.  177;  {d)  Manningford  v.  Toleman,  sup. 
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brance,  and  had  not  given  notice  of  a  deed  which  on  that  occasion 
had  been  executed  by  all  the  parties,  and  under  which  the  surety 
was  to  have  the  benefit  of  the  first  incumbrance  to  the  amount  of 
the  payments  to  be  made  by  him  to  the  first  incumbrancer  on  the 
mortgagor's  behalf  (e);  and  the  case  would  seem  to  be  the  same, 
though  there  had  not  been  any  such  other  deed,  that  is,  that 
the  common  right  of  the  surety  would  avail  against  the  second 
incumbrancer. 

To  complete  the  title  to  tack,  the  incumbrancer  must  either 
have  actual  possession  of  the  legal  estate  or  the  best  right  to  call 
for  a  conveyance  or  assignment  of  it ;  for  in  such  case,  the  creditor 
having  such  right  will,  under  certain  circumstances,  be  placed 
in  equity  in  the  same  situation  as  if  he  had  obtained  an  actual 
assignment  (/).  It  is  sufficient  if  the  incumbrancer  has  a  declara- 
tion in  trust  of  the  legal  interest  in  his  favour  (g) ;  or  if,  having 
the  best  right  to  call  for  a  transfer,  he  has  done  some  act  short 
of  obtaining  a  transfer,  but  equivalent  to  an  act  of  ownership  (h), 
such  as  obtaining  the  custody  of  the  deed  (i) ;  or  making  the 
trustee  a .  party  to  the  instrument  (k) ;  or  entering  into  a  contract 
for  a  legal  mortgage  at  the  time  of  the  first  advance,  followed  by 
a  conveyance  of  the  legal  estate,  which  will  relate  back  so  as  to 
give  priority  over  a  charge  intermediate  between  the  advance  and 
completion  of  the  legal  mortgage,  both  for  the  original  advance 
and  for  subsequent  advances  made  without  notice  (Z).  But  a  cove- 
nant to  produce  the  deeds  respecting  the  term  will  not  suffice ;  nor 
will  the  bare  right  to  call  for  the  legal  estate  without  some  act  as 
hereinbefore  mentioned  avail  (m).  And  it  would  seem  that  even 
a  declaration  of  trust  will  not  prevail  against  a  subsequent  bond 
Jide  incumbrancer  without  notice  who  has  obtained  an  actual  assign- 
ment (n).  And  no  right  to  tack  can  arise  by  getting  in  the  legal 
estate  from  a  trustee  (o). 


(«)  In  re  Tr.  of  the  will  of  F.  T. 
Cawthorne,  18  L.  J.  Ch.  116. 

(/)  See  Wyndham  v.  Richardson,  2  Ch. 
Oa.  213  ;  Wilkes  v.  Bodinffton,  2  Vern. 
599  ;  Pomfret  v.  Windsor,  2  Ves.  S.  487; 
Eo^. Knott,\W&B.  618;  Allen Y.Enighi, 
5  Ha.  272. 

{g)  WillougUy  v.  W.  1  T.  R.  763 ; 
Stanhope  v.  Earl  Verney,  2  Ed.  81  ; 
Co.  litt.  Butl.  n.  290  b.;  Wilkes  v. 
Bodington,  sup. ;  Wilmot  v.  Pike,  5  Ha. 
22 ;   but  see  eontra,  Frere  v.  Moore,  8 


Pri.  475. 

(A)  Pomfret  v.  Windsor,  sup. ;  Maun- 
drell  V.  M.  10  Ves.  271  ;  Exp.  Knott, 
sup.  ;  Sug.  V.  &  P.  784,  ed.  11. 

(i)  Stamhope  v.  Earl  Verney,  sup. 

{k)  Maundrell  v.  M.  sup. 

{I)  Cooke  V.  Wilton,  29  Beav.  100. 

(m)  Fish.  Mtg.  603,  ed.  3  ;  Dart,  V. 
&  P.  831,  ed. 

{n)  Stanhope  v.  Earl  Verney,  sup. 

(o)  See  generally  inf.  p.  860. 
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(7.)  Tacking  against  sureties. 

Where  a  man  mortgages  his  estate,  and  a  surety  mortgages  No  tacking 
another  estate,  to  secure  a  mortgage  debt,  and  the  principal  makes  ^^"^^  ^^^  ^' 
a  second  mortgage  of  his  estate  to  the  same  mortgagee  for  another 
sum,  the  surety  is  entitled  to  redeem  the  first  mortgage  on  pay- 
ment of  the  first  mortgage  debt  only,  and  the  mortgagee  is  not 
entitled  to  tack  the  second  mortgage  ( p) ;  and  the  same  result 
follows,  whether  there  is  or  is  not  a  provision  that  the  mortgagee 
shall  resort  to  the  principal's  estate  first  {q). 

But  it  was  held  in  Williams  v.  Owen  [r),  that  if  a  further  charge   Williams  v. 

Owen  dis- 

is  afterwards  made  by  the  mortgagor  in  favour  of  the  same  mort-  approved  of. 
gagee,  the  surety  cannot,  on  paying  off  the  first  charge,  call  for 
an  assignment  of  the  mortgage  security  without  redeeming  the 
further  charge  (r),  unless  a  right  of  redemption  is  given  him  (r). 
The  reason  given  was  that  the  right  to  tack  a  further  advance 
against  the  surety  depended  upon  the  right  of  the  mortgagee  to 
make  the  further  advance,  and  that  if  this  right  be  not  aifected  by 
the  agreement  with  the  surety,  the  right  of  the  latter  will  be 
subject  to  the  mortgagor's  power  over  the  equity  of  redemption, 
and  the  further  advance  may  be  tacked  against  him  (s).  But  Wil- 
liams V.  Owen  (t)  is  at  variance  with  the  later  case  of  Bowker  v. 
Bull  (u),  in  which,  however,  it  was  not  cited.  It  is  said  by  the 
M.  E.  in  Farebrother  v.  Wodehouse  (x),  that  Lord  Cranworth  in 
Bowker  v.  Bull  (y),  had  regard  to  the  special  contract  in  that 
case ;  this,  however,  is  not  so,  for  that  case  was  decided  on  the 
broad  principle  that  the  mortgagee,  when  he  made  his  further 
advance,  had  notice  of,  and  was  bound  by,  the  right  of  the  surety 
to  the  first  security.  Williams  v.  Owen  has  also  been  disapproved 
of  (z),  and  is  inconsistent  with,  Hopkinson  v.  Bolt  (a). 

So  if  the  mortgagee's  right  to  make  a  further  advance  be  affected 
by  notice  of  the  mesne  incumbrance  which,  preventing  him  from 
tacking  against  that  charge,  will  also  bar  him  from  denying  the 
surety's  right  to  the  benefit  of  the  security,  on  payment  of  the 
first  advance  alone  (b). 

{p)  Bowker  v.  Sull,  1  Sim.  N.  S.  29  ;  Mtg.  615,  eJ.  3. 

15  Jur.  i.  (i)  Sup. 

{g)  lb.     And  see  Jones  v.    Smith,  2  (m)  1  Sim.  N.  S.  29 ;  16  Jur.  4. 

Ves.  J.   372 ;  Aldworth  v.  Eobinson,  2  (x)  Sup.               (y)  Sup. 

Beav.  287.  W  Bank  oj  WTidtehaven  v.  Dawson,  i 

(r)   Williams  v.  Owen,  13  Sim.  597.  Ch.  D.  649,  V.  C.  Bacon. 

(s)   Williams  v.   Oweni,    sup.  ;    Fare-  {a)  9  H.  L.  514  ;  7  Jur.  N.  S.  1209. 

brother    v.    Wodehouse,    23    Beav.    18;  (i)  Fish.  Mtg.  615,  ed.  3  ;  citing  iVe^; 

2  Jur,  N.  S.  1178,  1181.    And  see  Fish.  v,  Lockett,  32  Beav,  499;  9  Jur.  N.  S.  786, 

Digitized  by  Microsoft® 


826 


TACKING. 


Chap.  66. 


Notice  of 
mesne 

incumbrance 
must  be 
denied. 


Tliough  agree- 
ment for 
further 
advances. 


Custom. 


What  are 
'  further 
advances.' 


Dealings  with 
vendor. 


(8.)  Tacking  of  further  advances. 

In  all  instances  of  the  right  to  tack,  it  is  essential  that  the 
party  claiming  the  right  had  no  notice  of  the  other  incumbrance  at 
the  time  of  lending  his  money,  for  (as  observed  in  Brace  v.  The 
Duchess  of  Marlborough  (c) ),  this  is  his  sole  equity,  and  the  notice 
must  positively  be  denied  (d),  whether  charged  by  the  action  or 
not  (e) ;  although  a  mortgage  is  expressly  made  to  secure  the  sum 
then  lent  and  also  further  advances,  and  although  the  second 
mortgage  is  made  to  another  person,  with  notice  of  the  first,  yet  if 
the  further  advances  are  made  by  the  first  mortgagee  with  notice  of 
the  second,  the  first  mortgagee  cannot  tack  such  advances  against 
the  second  (/). 

A  custom  was  set  up  in  the  case  of  brewers'  leases  to  tack  such 
further  advances  in  priority,  but  was  held  bad  in  law  {g). 

The  first  mortgagee  can  tack  the  further  advances  if  he  had 
no  notice  of  the  second  mortgage,  although  the  security  is  only 
equitable  {h). 

So  further  advances  made  to  a  person  wrongfully  in  possession  of 
the  equity  of  redemption  may  be  tacked,  if  the  mortgagee  had  no 
notice  of  the  bad  title  {i). 

Sums  paid  by  the  executor  of  the  holder  of  the  security  as 
surety  for  the  person  advanced  were  deemed  equivalent  to  further 
advances  {k).  But  bills  of  costs  will  not  fall  under  '  further 
advances'  (J). 

As  to  the  applicability  of  the  doctrine  to  the  case  of  a  continuing 
guarantee,  see  (m). 

Upon  the  same  principle,  a  person  who  advances  money  to  the 
vendor  of  an  estate  contracted  to  be  sold,  upon  the  security  of  the 
unpaid  purchase  money,  but  which  the  purchaser  of  the  estate 


(c)  1  Atk.  520  ;  sup.  p.  820. 

{d)  Cason  v.  Bomid,  Prec.  Oh.  226. 

(e)  3  P.  Wms.  244,  note  ;  Taylor  v. 
Sarker,  Dan.  Ch.  Ca.  71.  And  see  also 
2  Eq.  Ca.  Ab.  615,  the  case  of  Brothers 
V.  Benco,  in  which  a  steward  of  a  manor 
was  held  bound  by  notice  arising  from 
his  admission  of  a  rriesne  incumbrancer 
to  a  copyhold. 

(/)  Shaw  V.  NeaU,  6  H.  L.  581,  608; 
Sopkinson  v.  Bolt,  9  H.  L.  514 ;  over- 
ruling Gordon  v.  Graham,  7  Vin.  52, 
pi.  3  ;  2  Eq.  Ca.  Abr.  598,  pi.  16  ;  and 
Williams  v.   Owen,  13  Sim.   597.'    See 
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5  Jur.  N.  S.  Pt.  2,  15  ;  and  Blvmden 
V.  Desart,  2  Dr.  &  "W.  431  ;  6  H.  L. 
597. 

{g)  Darm  v.  City  of  Lovdon  Brewery 
Co.,  8  Eq.  155,  V.  C.  James  ;  Menzies 
V.  UgUfoot,  11  Eq.  459,  M.  R. 

(A)  Calislier  v.  Fortes,  7  Ch.  109. 

(i)  Young  v.  Y.  3  Eq.  801.  V.  C. 
Malins. 

(k)  Fosterer.  Sargreaves,  1  Keen,  281. 

(Q  SlwAv  V.  Neale,  sibp. 

(to)  Burgess  v.  Eve,  13  Eq.  450,  V.  C. 
Malins. 
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afterwards  applies  in  payment  of  suppressed  incumbrances,  cannot, 
by  getting  in  a  first  mortgage,  tack  to  that  the  sum  so  advanced  by 
him,  not  only  on  a  ground  mentioned  elsewhere  (?i) ;  viz.,  because 
the  advance  was  not  made  on  the  credit  of  the  land,  but  also  because 
by  notice  of  the  agreement  for  purchase,  he  has  full  notice  of  the 
purchaser's  right  to  indemnify  himself  (o) ;  nor  are  the  equities  of 
the  two  parties  equal  in  such  a  case  (p). 

We  have  elsewhere  noticed  that  interest  cannot  be  converted  into  Interest  not 

1  •      i  .  •  -1  »      ,  .  1      1       n     ,  ,      converted  into 

prmcipal  as  against  a  puisne  incumbrance  of  which  the  first  mort-  principal, 
gagee  has  notice  (g). 

Costs,  charges,  and  expenses  which  properly  fall  within  the  secu-  Costs,  charges, 
rity   are   not   treated  as   'further  advances,'   but  wUl  be  tacked  *'"1  expenses, 
against  puisne  incumbrances  (x). 


(9.)  Tacking  in  Bankruptcy. 

It  was  said  that  a  mortgagee  is  entitled  to  tack  advances  made 
after  an  act  of  bankruptcy  without  notice  (r),  but  this  is  opposed  to 
a  dictum  of  Lord  Eedesdale  and  other  authorities,  see  (s) :  this 
controversy  does  not  seem  now  material  since  B.  A.  1869,  s.  94, 
subs.  3,  and  s.  95,  subs.  1,  under  which  such  advances  made  in  the 
interval  between  the  act  of  bankruptcy  and  the  order  of  adjudication 
would  be  protected  as  a  bond  fide  dealing. 

Bankruptcy  does  not  as  a  general  rule  prevent  tacking  («). 

A  stranger  paying  o£F  the  first  mortgage  in  a  benefit  building  Benefit  build- 
society  is  not  entitled  to  tack  another  advance  (m).  ""^  society. 

(10.)  Experimental  statute. 

An  experimental  statute  was  passed  by  which  protection  and 
priority  by  legal  estates  and  tacking  were  not  to  be  allowed  in 
future  (2/) ;  but  this  statute  has  been  repealed  {z). 

(n)  Sup.  p.  808.  183  ;  Exp.  Knott,  11  Ves.  615  ;  Fishery. 

(0)  Lacey  v.  Ingle,  2  Ph.  413.  TcnuhcU,  1  Ed.  163,  n. ;  Sug.   V.   &  P. 

\p)  lb.  724, 762,  ed.  14;  Fish.  Mtg.  p.  601,  ed.  3. 

(3)  Sup.  p.  657,  and  inf.  p.  869.  (I)  Selby  v.   Pomfret,  3  Be  G.  F.  &  J. 

(r)  Wise  on  Bank.  163,  ed.  2  ;  CoUett  595  ;  7  Jur.  N.  S.  835. 

V.  De  Gols,  Ca.  Temp.  Talb.  65  ;  Foxcroft  {u)  Pease  v.  Jackson,  3  Ch.  576. 

V.  Devonshire,  2  BuiT.  938,  Coote  Mtg.  (x)  Sup.  p.  655,  797,  805. 

417,  ed.  3.  {y)  37  &  38  Vict.  u.  78,  s.  7. 

(i)  Latouche  v.    Du-nsany,    1   Soh.    &  (2)  38  &  39  Vict.  c.  87,  s.  129. 
Lef.    152;  and  Exp.   Herlert,    13   Ves. 
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(11.)  Summary. 
The  following  is  a  concise  view  of  the  rules  of  tacking : 

As  against  the  mortgagor, 

1.  The  mortgagee  may  tack  all  proper  costs,  charges,  and  ex- 
penses respecting  the  security  {a). 

2.  A  prior  or  subsequent  incumbrancer  may  tack  all  incum- 
brances, judgments,  and  statutes,  being  liens  on  the  estate,  and  all 
advances  made  on  the  credit  of  the  land  (6). 

3.  And  the  fact  that  all  the  incumbrances  sought  to  be  tacked  are 
equitable  makes  no  difference  (c). 

4.  But  neither  judgments  which  are  not  liens,  nor  specialty,  or 
simple  contract,  debts,  can  be  tacked  {d). 

As  against  the  heir  or  beneficial  devisees  of  the  mortgagor. 
6.  In  addition  to  the  above,  the  mortgagee  may  tack  judgments 
not  being  liens,  and  specialty  and  (by  virtue  of  3  &  4  Wm.  4, 
c.  104)  simple  contract  debts  in  case  of  mortgages  of  realty,  whether 
freehold  or  copyhold  (e). 

As  against  the  ^personal  representatives  of  the  mortgagm: 

6.  Also  bonds  and  other  specialty  and  simple  contract  debts  in 
a  mortgage  of  personalty  (/) : 

7.  But  not  (in  the  case  of  any  real  or  personal  representative  of 
the  mortgagor),  to  the  prejudice  of  bond  fide  assignees  for  value 
or  creditors  (ff). 

As  against  mesne  incumbrances. 

8.  A  prior  mortgagee  may  tack  all  proper  costs,  charges,  and 
expenses  respecting  the  security  (g). 

9.  A  prior  legal  mortgagee  may  tack  subsequent  equitable  in- 
cumbrances, judgments,  being  liens  specific  or  general,  and 
further  advances  (gg) : 

10.  Provided  that  the  subsequent  incumbrance  so  to  be  tacked 
was  a  debt  advanced  on  the  credit  of  the  land  (h)  : 

11.  And  that  at  the  time  of  the  subsequent  incumbrance  or 
advance  he  had  no  notice  of  the  mesne  incumbrances  (i) : 

(a)  Sup.  p.  795—806.  (ff)  Sup.  p.  810—811. 

(J)  Sup.  p.  807.  ig)  Sup.  p.  827. 

(c)  Sup.  p.  826.  (gg)  Svjp.  p.  820-6. 

(d)  Sup.  p.  810.  (A)  Sup.  p.  819. 
(«)  lb.  (i)  Sup.  p.  820. 
(/)  Sup.  p.  811, 
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12.  And  that  there  was  then  no  Us  pendens  duly  registered  (k) 
affecting  the  security. 

13.  A  subsequent  incumbrancer  may,  by  purchase  or  otherwise, 
obtain  and  tack  a  prior  legal  interest  (Z)  : 

14.  Provided  that  at  the  time  of  lending  on  his  original  security 
he  had  no  notice  of  the  mesne  incumbrance  (m). 

15.  But  notice  of  the  mesne  incumbrance  at  the  time  of  tacking 
is  not  material  («)  : 

16.  And  that,  although  a  suit  be  pending  at  the  instance  of  the 
mesne  incumbrancer  (o) : 

17.  If  no  decree  to  settle  priorities  has  been  made  (p)  : 

18.  This  right  to  tack  is  not  complete  unless  the  incumbrancer 
has  some  legal  interest  or  the  best  right  to  call  for  it  (g) : 

19.  And  this  legal  interest  may  be  either  the  fee,  or  a  term,  or 
an  outstanding  or  attendant  term,  not  being  merged  under  the 
satisfied  terms  act  (r). 

20.  No  legal  estate  or  interest  however  obtained  from  a  trustee 
can  confer  any  title  by  tacking  (s),  or  otherwise. 

21.  But  a  purchaser  of  the  legal  estate  or  interest  for  valuable 
consideration  without  notice  will  always  prevail  (t), 

22.  A  judgment  creditor  could  not  and  cannot  tack  a  prior  (u) 
or  subsequent  (x)  mortgage,  whether  before  or  after  1  &  2  Vict. 
c.  110  (y). 

23.  If  all  the  incumbrances  are  equitable,  and  no  one  has  a 
better  right  to  call  for  a  legal  estate  or  interest,  there  can  be  no 
tacking ;  they  all  rank  according  to  their  respective  dates  (z). 

24.  Unless  the  incumbrances  are  held  in  the  same  right,  there 
can  be  no  tacking  (a). 

25.  A  surety  is  not  prejudiced  by  tacking  (b). 

26.  Tacking  in  bankruptcy  is,  under  circumstances,  allow- 
able (c). 

(k)  lb.  ii)  M-  862. 

\l)  Sup.  p.  822.  («)  Sup.  p.  819. 

(m)  Sup.  p.  818.  {^)  Sup.  p.  820. 

(ji)  Sup.  p.  817.  (y)  Sup.  p.  819. 

(0)  n.  («)  -'*• 

ip)  Sup.  p.  818.  (<=')  Sup.  p.  815. 

(j)  Sup.  p.  820—2.  (6)  Sup.  p.  825. 

(r)  Sup.  p.  822.  (c)  Sup.  p.  827,  and  sup.  p.  768. 

(s)  Sup.  p.  825,  and  inf. 
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(1.)  Difference  between  consolidation  and  tacking. 

The  doctrine  of  the  consolidation  of  securities  is  often  treated  as 
if  it  were  a  branch  of  the  doctrine  of  tacking,  but  it  in  fact  rests  on 
different  principles. 

Tacking  is  the  union  of  several  debts  upon  one  estate ;  consoli- 
dation is  the  union  of  several  debts,  respectively  charged  on  several 
estates. 

The  difference  between  tacking  and  consolidation  of  securities 
has  been  well  defined  in  Fisher  on  Mortgages  (a). 

(2.)  Where  only  one  mortgagor  and  one  mortgagee. 

Where  several  distinct  estates  have  been  separately  mortgaged  as 
securities  for  distinct  debts  by  one  mortgagor  to  one  mortgagee, 
the  latter  has  a  right  to  hold  all  the  estates  as  security  for  the 
aggregate  of  all  the  debts.     Thus  where  the  title  to  one  of  the 

(a)  P.  631,  ed.  3. 
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estates  proves  defective,  the  mortgagor  cannot  redeem  without 
payment  of  both  (b).  Similarly  where  one  estate  is  deficient  in 
value,  or  worthless  as  a  contingent  interest,  the  one  cannot  be 
redeemed  without  the  other  (c). 

This  was  on  the  equitable  principle  that  a  Court  of  equity  would 
not  assist  a  mortgagor  in  getting  back  one  of  his  estates,  unless  he 
paid  all  that  was  due,  though  secured  on  a  different  estate  (d). 


(3.)  Transferee  of  the  two  mortgages. 

The  principle  applies,  although  the  first  mortgages  of  the  several 
estates  were  originally  made  to  different  mortgagees,  if  by 
transfer  the  several  mortgages  have  come  into  the  hands  of  one 
mortgagee  (e).  This  is  certainly  the  case  if  the  mortgages  become 
united  whilst  the  equities  of  redemption  remain  united  in  the  same 
person,  as  the  right  of  the  several  estates  having  once  accrued  to 
the  mortgagee  ought  not  to  be  defeated  by  the  subsequent  act  of 
the  mortgagor. 

But  if  the  sale  or  other  assignment  of  the  equities  of  redemption 
take  place  prior  to  the  union  of  the  mortgages,  or,  in  other  words, 
if  the  equities  of  redemption  are  separated  before  the  mortgages 
are  united,  the  right,  it  was  urged,  never  accrued  to  the  mort- 
gagee (/) ;  and  a  fortiori,  if  the  sale  or  other  assignment  of  one 
estate  take  place  prior  to  the  creation  of  the  mortgage  of  the  other 
estate.  And  so  it  was  held  in  White  v.  Hillacre  (g)  ;  which  was, 
however,  observed  upon  in  Beevor  v.  Luck  (i),  and  treated  as  un- 
trustworthy, but  see  (/c). 

In  Titley  v.  Davies  (Z),  Lord  Hardwicke  seems  to  have  held  that 
if  two  estates  are  mortgaged  to  A.,  and  then  one  of  them  is  mort- 
gaged to  B.,  and  then  the  other  is  sold  by  the  mortgagor  to  C, 
B.,  by  redeeming  A.'s  mortgage,  is  enabled  to  throw  his  own  debt 
on  the  estate  sold  to  C. ;  although  it  was  otherwise  as  to  a  mort- 
gagee of  the  first  mentioned  estate  whose  mortgage  is  subsequent  to 

(J)  Shuttlcworth  v.  LaycocTc,  1  Vera.  399  n. 

^ii;  Purefoy  V.  P.   ib-  29;  Barrow  y.  (/)   Willie     v.     Lugg,   2   Ed.    78; 

Manning,  "W.  N.  1880, p.  108,  V.  C.  Hall.  Orugeon  v.  Gerra/rd,  4  Y.  &  C.  119. 

(c)  Margrave  v.  Ze  Sooke,  2  ib.  207  ;  {g)  3  Y.  &  C.  597 ;   and  Marcon  v. 
Pope  V.  Onslow,  ib.  286.  Sloxham,  11  Ex.  586. 

(d)  Mills  V.  Jennings,  13  Ch.  D.  646,  (i)  4  Eq.  537,  546,  V.  C.  "Wood. 

C.  A.  (*)  -^^'^  ^-  •^«»»»'W«,  sup. ;  Cummins 

(c)  Tweedale  v.    T.   23    Beav.    341 ;      v.  Fletcher,  14  Ch.  D.  699,  C.  A. 
Titley  V.  Dames,  2  Y.  &  C.  C.  C.   393,  (I)  2  Y.  &  C.  0.  C.  399  n. 

Digitized  by  Microsoft® 


832  Consolidation  of  securities.  chap.  67. 

the  sale  to  C.  Lord  Hardwicke  at  the  same  time  admitted,  that  if 
before  B.  had  redeemed  A.,  the  mortgagor  and  A.  had  sold  the 
second  estate  to  C.  free  from  A.'s  mortgage,  or  if  the  mortgagor 
himself  had  redeemed  A.,  that  then  B.  could  have  no  claim  upon 
the  second  estate.  This  case,  so  far  as  it  carried  the  principle  of 
consolidation,  seems  objectionable ;  but  if  it  was  intended  to  involve 
the  principle  that  C.  could  not  purchase  the  equity  of  redemption 
of  the  estate  in  question  without  being  subject  to  any  equity  of 
marshalling  as  between  A.  and  B.,  it  is  opposed  to  the  two  later 
cases,  after  mentioned.  Burden  v.  Bignold{m)  and  Barnes  v. 
Racster  {n).  The  case  would  have  been  according  to  admitted 
principle  if  C.  had  been  a  mortgagee  instead  of  a  purchaser  (o). 

(4.)  The  heir  or  devisee  hound. 

The  right  equally  binds  the  heir  or  devisee  of  the  mortgagor ; 
but  as  to  the  dowress  see  [oo). 

(5.)  Equities  of  redemption  in  different  persons. 

The  right  also  exists,  though  the  equities  of  redemption  no 
longer  remain  in  the  same  person,  and  is. enforced  against  a  pur- 
chaser or  mortgagee  of  the  equity  of  redemption  of  the  estates  or 
either  of  them  (p) ;  and  this,  although  the  purchaser  or  mortgagee  of 
the  one  estate  had  no  notice  of  the  mortgage  on  the  other  estates  (q). 

The  doctrine  was  extended  to  the  assignee  of  the  mortgagor, 
although  without  notice,  in  Cator  v.  Charlton  (r)  and  Collett  v. 
Munden  (r),  cited  in  Jones  v.  Smith  (r),  in  which  the  M.  K.  said, 
"  Those  cases  (that  is,  of  Cator  y.  Charlton  and  Collett  \.  Munden), 
amount  to  this,  that  if  a  man  makes  a  mortgage,  and  afterwards 
makes  another  mortgage  for  another  sum,  and  then  assigns  the 
equity  of  redemption  of  one,  both  must  be  redeemed,  and  the  case 
of  the  assignee  is  not  better  than  that  of  the  original  mortgagor." 

This  proceeds  on  the  ground  that  the  purchaser  or  mortgagee 
cannot  be  in  a  better  position  than  his  vendor  or  mortgagor,  and 
must  be  bound  by  the  same  equities  as  his  vendor  or  mortgagor 

(to)  2  Y.  &  C.  C.  C.  377.  (?)  Titley  v.  Savies,  2  Y.  &  0.  C.  C. 

(m)  1  a.  401.  39911.,  and  cited  in  £xp.  Carter,  Amb. 

(o)  Bovey  v.  Skipworth,  1  Ch.  Ca.  201.  733 ;  Fribourg  v.   Lord  Pomfret,  sup.  ; 

{oo)  Jones  V.  Griffith,  2  CoU.  207.  correcting  Sa^.  King,  1  Atk.  300. 

{p)  Exp.  Carter,  Amb.  733 ;  Fribowrg  (r)  Cited  in  Jones  v.  Smith,  2  Ves.  J. 

v.  Zord  Pom/ret,  ii.  ;  Ireson  v.  Derm,  876,  and  in  Ireson  v.  Benn,  sup.  ;  Willie 

2  Cox,  425.  V.  Lugg,  2  Ed.  78. 

Digitized  by  Microsoft® 


Sect.  5.  EQUITIES   OF  EEDEMPTION.  833 

was  then  possibly  subject  to,  including  the  contingency  of  the 
mortgages  coalescing  (t).  The  subsequent  mortgagees  or  assignees 
of  the  equity  of  redemption  took  with  the  knowledge  of  such 
possible  contingency  (m). 

(6.)   Union  of  the  mortgages. 

The  right  arises,  although  the  mortgages  on  the  separate  estates 
were  originally  vested  in  different  mortgagees,  but  have  subse- 
quently become  vested  in  the  same  person,  and  that  whether  the 
first  mortgagee  takes  a  transfer  of  the  second  mortgage,  or  the 
second  mortgagee  takes  a  transfer  of  the  first  mortgage  (x),  and  also 
whether  the  transferee  had  a  right  to  call  for  a  transfer,  as  where 
he  was  surety  for  that  debt  (y),  or  whether  he  had  no  such  right  (z). 

But  when  the  knowledge  of  the  possibility  of  the  mortgages 
coalescing  cannot  be  imputed  to  the  subsequent  mortgagee,  the 
principle  does  not   apply ;    as  where  at  the  time   of  the   second  When  the 
mortgage  on  the  first  estate,  the  mortgage  on  the  second  estate  had  ti,e  second 
not  yet  been  created,  and  the  assignee  of  the  prior  mortgage  had  ''^^^/gut. 
notice  of  the  subsequent  mortgage  at  the  date  of  the  assignment  (a),  sequently. 

In  Tassell  v.  Smith  (b),  the  mortgage  on  the  second  estate  had  not  TasaeU  v. 
been  created  at  the  date  of  the  second  incumbrance  on  the  first  *'»«'*■• 
estate,  and  yet  the  principle  was  held  to  apply.  This  case,  how- 
ever, was  considered  by  V.  C.  Hall  (c)  to  rest  upon  other  grounds. 
The  second  incumbrancer  on  the  first  estate,  it  was  said,  had  notice 
of  the  first  mortgagee's  incumbrance,  but  had  omitted  to  give  him 
notice  of  the  second  incumbrance,  and  therefore  was  postponed  to 
the  first  mortgagee,  who  at  the  time  of  the  union  of  the  two  mort- 
gages had  no  notice  of  the  intervening  equitable  incumbrance,  and 
was,  so  to  speak,  a  purchaser  for  value  without  notice. 

But   this  was  an  unsatisfactory  way  of  explaining  Tassell  v.  TasseUy. 
Smith  (6).   As  against  the  mortgagor  and  his  heir  or  devisee,  the  unsatisfactory, 
rule  is  founded  on  an  intelligible  principle ;  he  who  seeks  equity  must 
do  equity,  and  equity  will  not  deprive  the  mortgagee  of  any  of  his 
securities  until  all  the  debts  are  paid.     But  in  regard  to  a  pur- 

(<)  Betvar  v.  Zudc,  4  Eq.  537,  V.  C.  Fish.  Mtg.  632,  ed.  3. 

•VYood.  (y)  TweedaUy.  T.  23  Beav.  341. 

(m)  Vitit  V.  Padgett,  1  Gifif.   446  ;    2  («)  Vint  v.  Padgett,  sup. 

De  G.  &  Jo.   611 ;    4  Jur.  N.  S.  254,  (a)  Baker  v.  dray,  1  Ch.  D.  491,  V.  C. 

1122.  HaU. 

(k)  Titl(^  V.  Davies,   sup.  ;  Bovey  v.  (6)  2  De  G.  &  Jo.  713. 

Shipwith,  sup.  ;  Foshrooke  v.   Walker,  2  (c)  Baker  Y.  Gray,  sup, 
L.  J.  N.  S.  Ch.  161,  M.  R.  is  not  law  ; 

o   H 
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Tassell  t. 
Smith  over- 
ruled. 

Where  the 
sale  of  one 
before  the 
mortgage  of 
the  other 
estate. 


Where  no 
default  on 
one  mortgage. 


chaser  or  subsequent  incumbrancer  of  the  equity  of  redemption  of 
the  one  estate  before  a  mortgage  on  the  other  estate,  it  is  difficult  to 
conceive  how  he  could  find  out  the  possible  equities.  No  search, 
no  inquiry,  could  tell  him  more  than  that  his  vendor  or  mortgagor 
had  other  property,  which  he  might  mortgage  for  more  than  its 
value,  and  of  which  the  .first  mortgagee  might  take  a  transfer,  or 
which  might  become  united  with  the  first  mortgage  in  some  trans- 
feree. The  fact  is,  such  purchaser  or  second  incumbrancer  is 
bound  by  these  equities  blindly. 

Since  these  observations  were  written,  Tassell  v.  Smith  (e)  has 
been  overruled  by  Mills  v.  Jennings  (/),  in  which  it  was  held  that 
the  rule  of  consolidation  does  not  apply  where  the  mortgage  on  the 
one  estate  sought  to  be  consolidated  was  created  subsequently  to 
the  assignment  of  the  equity  of  redemption  of  the  other  estate. 
It  would  be  allowing  a  subsequent  act  of  a  vendor  to  defeat  the 
right  acquired  by  the  purchaser  from  him. 

The  right  to  consolidate  does  not  apply  where  there  has  been  no 
default  in  respect  of  one  of  the  securities  (//). 

The  right  to  consolidate  exists  where  the  two  estates  having  been 
originally  vested  in  separate  owners  have  become  united  in  one 
owner,  and  also  where  the  two  estates  were  originally  vested  in  one 
owner  and  have,  after  the  consolidation,  become  vested  in  distinct 
owners.  The  right  to  consolidate  having  once  arisen  cannot  be 
affected  by  any  act  of  the  owner.  The  right  exists  equally  in  suits 
for  foreclosure  and  redemption  (g). 


(7.)   Whether  the  securities  legal  or  equitable. 

The  right  exists  whether  the  securities  are  legal  or  equitable. 

In  Jones  v.  Smith  {h)  it  was  considered  that,  with  respect  to 
third  persons,  it  was  necessary  that  the  mortgagee  should  have  the 
legal  estate  to  entitle  him  to  the  benefit  of  the  principle,  and 
the  question  of  the  right  of  an  equitable  mortgagee  to  consolidate 
was  discussed,  but  not  decided  (i). 

It  is  now,  however,  clear  that  where  two  equitable  mortgages 
upon  different  estates  to  different  persons  become  united  in  one, 


(e)  2  De  G.  &  J.  713. 

(/)  13  Ch.  D.  639. 

{ff)  Cmnmvm  y:  Fletcher,  14  ib.  699, 
C.  A.  reversing  W.  N.  1879,  p.  197,  Y.  C. 
Hall. 

(gr)  Selhy  v.  Fomfret,  1  J.  &  H.  336  ;  3 
Be  G.  F.  &  Jo.  596  ;  7  Jur.  N.  S.  835; 
8  "W.  R.  583.  Tribourg  v.  Lord  Pomfret, 
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cited,  Amb.  733  ;  Holmes  v.  Turner,  7 
Ha.  367  n.,  and  Smeathman  v.  Fray,  16 
Jur.  1061,  V.  C.  Turner,  are  overruled  ; 
Watts  V.  Symes,  16  Jur.  114 ;  1  De  G. 
M.  &  G.  240 ;  16  Sim.  640. 

(h)  2  Ves.  J.  376. 

(i)  Grugeon  v.  Oerrard,  4  Y.  &  C.  119. 
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neither  the  mortgagor  nor  a  subsequent  mortgagee  with  notice  of 
the  equitable  mortgage  can  redeem  one  without  the  other  {j). 

Consolidation  of  securities  does  not  depend  like  tacking  upon  the 
possession  of  the  legal  estate  (k). 

(8.)  Effect  of  notice. 

The  fact  that  the  mortgagee  seeking  to  consolidate  the  mort- 
gages had  at  the  time  of  the  union  notice  of  the  puisne  mortgage  on 
the  first  estate  is  immaterial.  The  reason  is  this,  that  the  second  in- 
cumbrancer took  his  incumbrance  with  the  knowledge  that  there  was 
a  possibility  of  the  two  prior  mortgages  coming  into  the  hands  of  the 
same  mortgagee,  and  of  the  possible  consequences  of  their  union  (I). 

In  Cator  v.  Charlton  (m),  the  defendant  insisted  that  registering 
the  incumbrances  was  full  notice  of  them ;  but  the  decision  could  not 
have  turned  on  the  point  of  notice,  registering  not  being  of  itself 
notice  (ra).  And  in  Collett  v.  Munden  (o),  the  decision  was  not  at 
all  referred  to  the  point  of  notice. 

The  puisne  mortgagee  cannot  set  up  that  he  had  no  notice  of  the 
mortgage,  the  right  to  consolidate  which  is  claimed  (oo). 

In  Baker  v.  Gray  ( p)  the  mortgagee  of  the  second  estate  had 
notice  of  the  puisne  incumbrance  on  the  first  estate,  but  that  fact 
was  not  the  ground  of  the  decision. 

And  the  same  may  be  said  of  Tassell  v.  Smith  (q),  in  which  the 
puisne  incumbrancer  had  omitted  to  give  notice  of  his  incumbrance. 

(9.)  Bankruptcy. 
Where  a  mortgagee  with  a  deficient  security  on  one  estate 
obtained,  after  and  with  notice  of  the  mortgagor's  bankruptcy,  the 
transfer  of  a  mortgage  on  another  estate  with  power  of  sale,  he  had 
a  right  to  retain  against  the  assignees  in  aid  of  his  deficient  security 
the  surplus  proceeds  of  a  sale  made  under  the  power  (r).  But  an 
original  mortgage,  taken  after  notice  of  insolvency,  cannot  be  consoli- 
dated with  a  prior  mortgage,  for  it  would  amount  to  a  preference  (s). 

U)  Tweedale  v.  T.  23  Beav.  341 ;  and  («)  Sup.  p.  113. 

Waits  V.  Symes,  sup. ;  Neve  v.  Pennell,  (o)  2  Ves.  J.  377  ;  and  see  Treson  v, 

2  H.  &  M.  170,  183  ;  33  L.  J.  Ch.  19  ;  Denn,  2  Cox,  425. 

Mep.  Serridge,  3  M.  D.  &  D.  464  ;  2  (,oo)  Neve  v.  Fennell,  sup. 

Dav  Conv.  838,  ed.  2  ;  OrackneU  v.  Jan-  {p)  1  Ch.  D.  491,  V.  C.  HaU. 

son,  11  Ch.  D.  9,  C.  A.  (?)  2  De  G.  &  J.  713. 

{k)  Neve  V.  Pennell,  sup.  W  Selby  v.  Pom/ret,  sup.  ;  Neve  y.  Pen- 

{I)  Vint  v.  Padgett,  1  Giff.  446  ;  2  De  nell,  mp.;  Exp.AUa.ger,%M..  D.  &  D,  328. 

6.  &  Jo.  611.  See  4  Jur.  N.S.  pt.  2,  653,  [s)  Exp.  ffotchkin,  20  Eq.  746,  Y.  C. 

(m)  2  Ves.  J.  377.  Bacon. 

3  H  2 

Digitized  by  Microsoft® 


836  CONSOLIDATION  OF  SECURITIES.  Chap.  67: 

(10.)  Generally. 

The  circumstance  that  the  mortgages  which  were  consolidated 
by  an  insurance  company,  were  taken  in  the  names  of  different 
trustees,  was  considered  unimportant  (t). 

A  question  was  raised  in  Grugeon  v.  Gerrard  («),  whether  an 
equitable  mortgagee  of  estate  A.,  whose  mortgage  was  created 
before  the  bankruptcy  of  the  mortgagor,  could  as  against  the 
assignees  consolidate  a  mortgage  upon  estate  B.,  by  compelling  an 
assignment  to  himself  of  the  legal  estate  outstanding  in  a  satisfied 
mortgagee  of  estate  A.  The  decision  was  that  he  had  a  right  to 
the  assignment,  and  the  question  of  consolidation  was  left  unde- 
cided ;  but  the  right  to  the  latter  would  seem  to  follow  (a;). 

Where  a  second  mortgagee  selling  under  his  power  is  compelled 
by  the  first  mortgagee  out  of  the  proceeds  of  sale  to  pay  not  only  his 
prior  mortgage,  but  also  a  mortgage  upon  another  property  which 
the  first  mortgagee  has  consolidated,  the  second  mortgagee  is  equit- 
able assignee  of  the  latter,  and  can  consolidate  it  with  his  own  (y). 
The  right  may  be  exercised,  though  the  mortgagee  is  selling  one 
of  his  estates  under  his  power  (z). 
Securities' of  Securities  of  different  natures  can  be  consolidated,  as  an  assign- 

natures,  ment  of  policies,  and  mortgages  of  freeholds  and  leaseholds  (a). 

In  a  case  where  the  owner  of  two  estates,  A.  and  B.,  having  mort- 
gagad  both  for  a  long  term,  sold  estate  A.,  and  then  mortgaged 
estate  B.  to  different  parties,  the  purchaser  of  estate  A.  having  after- 
wards discovered  and  taken  a  transfer  of  the  first  mortgage  in  order 
to  protect  himself,  was  held  entitled  to  compel  the  second  mortgagee 
to  pay  the  whole  of  the  first  mortgage,  in  order  to  redeem  estate  B. 
only,  or  to  he  foreclosed  of  estate  B.,  on  the  ground  that  such  mort- 
gagee was  bound  by  the  same  equities  as  his  mortgagor  (6).   And  it 
would  seem  from  the  observations  of  Lord  Hardwicke  in  Titley  v. 
Davies  (c),,  that  in  the  above  case  the  second  mortgagee  could  not, 
by  redeeming  the  first  mortgage,  have  succeeded  in  throwing  his 
own  mortgage  upon  estate  A. 
A  case  also  occurred  at  law  (d),  in  which  the  assignee  of  a  bank- 
er) TassellY.  Smith,  2DeG.  &  Jo.  713.       595  ;  9  W.  E.   583  ;  Graekmll  v.  Jan- 
(m)  4  Y.  &  C.  119.  son,  sup. 

(a)  Sup.  p.  834.  (a)  Spalding  v.   Thompson,  26  Beav. 

(j/)  Orackmll  v.  Jamon,  11  Ch.  D,  1,       637  ;  Crachmll  v.  Jamon,  sup. 
C.  A.  (6)  Sohefr  v.  Kemp,  6  Ha.  155. 

[z)  Selby  t.  Pomfret,  I  J.  &  H.  336  ;  7  (c)  2  Y.  &  0.  C.  C.  399,  n. 

Jur.  N.  S.  836,  860 ;  3  De  G.  F.  &  J.  (d)  Roe  v.  Solly,  2  "W.  Bl.  726. 
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rupt  having  moved  under  7  Geo.  2,  c.  20  to  stay  proceedings  on  7  Geo.  2,  c  20. 
payment  of  principal,  interest,  and  costs  due  on  the  mortgage  in 
question,  it  was  objected  that  there  were  two  other  mortgages  of 
different  premises  for  certain  other  sums  due  from  the  bankrupt  to 
the  mortgagee,  on  which  the  Court  refused  to  compel  a  redemption 
on  payment  of  the  first  mortgage  only,  and  discharged  the  rule 
with  costs.  The  doctrine  appears  to  be  recognised  in  other  pro- 
ceedings at  law  (e). 

Where  a  mortgagee  of  land  had  also  a  registered  bill  of  sale  of  Bill  of  Sale 
goods,  he  was  not  permitted  to  consolidate  his  securities,  to  the 
prejudice  of  an  execution  creditor  against  the  goods  (/). 

Where  the  principle  of  the  consolidation  of  several  mortgages  on  Parties, 
distinct  estates  is  sought  to  be  applied,  the  persons  interested  in 
the  equity  of  redemption  of  the  second  mortgaged  estate  are  neces- 
sary parties  (g) ;  but  not  where  the  object  of  the  suit  is  not  to  throw 
a  larger  burden  on  the  second  estate  (h). 

Where  mortgages  of  two  different  properties  had  been  made  by 
the  same  mortgagor  at  different  dates,  and  the  mortgages  had  been 
consolidated  by  a  mortgagee,  and  the  mortgagor  had  conveyed  the 
equities  of  redemption  to  different  purchasers,  the  equity  of  re- 
demption of  the  second  mortgage  being  conveyed  before  the  equity 
of  redemption  of  the  first  mortgage,  it  was  held  in  an  action  for 
redemption  by  the  owner  of  the  equity  of  redemption  of  the  second 
mortgage,  that  he  v/Us  entitled  to  the  first  right  of  redemption  of 
both  mortgages  (i). 

The  mortgagor  cannot  enforce  the  rule  (ii). 

Judgment  creditors  can  consolidate  (j). 

(11.)  Cases  where  consolidation  is  not  applicable. 
To  apply  the  doctrine  of  consolidation  the  transaction  must  be 
between  the  same  parties,  or  those  claiming  under  them  ;  for  if  A. 
concur  with  B.  in  a  mortgage  of  Wh.a  to  C,  and  afterwards  B. 
mortgage  Bl.a  to  C.  for  a  different  sum,  nevertheless  A.  and  those 
claiming  under  him  may  redeem  Wh.a  without  also  redeeming 
Bl.a  (k).  So  if  A.  the  owner  of  Wh.a,  and  B.  the  owner  of  Bl.a, 
join  in  conveying  the  two  estates  in  one  mortgage,  and  A.  after- 
wards mortgage  Wh.a  to  the  same  party  for  a  different  sum,|B.  may 

(e)  Maram  v.  Bloxham,  25  L.  J.  Exo.  649,  C.  A. 
193  •  11  Exc.  586.  (i)  Mills  v.  Jennings,  sup. 

(/)  Chcsworth  v.  Hunt,  5  C.  P.  D.  266.  (ii)  Pelly  v.  Wathen,  1  Ha.  367. 

(9)  Ireson  v.  Derm,  2  Cox,  425.  {})  Spalding  v.  Thompson,  sup. 

(h)  Mills  V.  Jennings,  13  Ch.  D.  639,  (A)  Jones  v,  Smith,  2  Yes.  J.  376. 
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redeem  on  payment  of  the  first  mortgage  debt  (Z) ;  and  in  this  last 
case,  at  least  if  the  power  of  redemption  is  reserved  generally  to  A. 
and  B.  or  either  of  them,  B.,  in  respect  of  the  sum  paid  by  him  on 
.behalf  of  A.,  will  be  entitled  to  hold  Wh.a  as  a  security  in  priority 
to  the  further  charge  made  by  A.  (m). 
Case  of  a  firm.  So  there  is  no  consolidation  where  one  mortgage  is  by  a  firm  and 
the  other  by  a  member  thereof  (mm). 

A  second  mortgagee  of  two  estates,  on  each  of  which  there  is  a 
prior  distinct  mortgage,  may  redeem  either  of  the  prior  separate 
mortgages,  and  then  foreclose  the  mortgagor  as  to  that  particular 
estate ;  and  even  in  a  suit,  instituted  by  him  to  redeem  both  the 
prior  mortgages,  he  may  have  a  decree  to  redeem  both  or  either  of 
them,  and  to  foreclose  the  mortgagor  accordingly  (m). 

So  if  two  estates  are  mortgaged  by  the  same  mortgagor  to  one 
mortgagee,  and  the  mortgages  become  vested  in  different  assignees 
of  the  mortgagee,  the  mortgagor  may  redeem  them  separately  (o). 
Surety.  ^  Surety,  although  no  power  of  redemption  is  given  by  the 

mortgage  deed,  can  call  for  an  assignment  of  the  mortgage  security, 
without  paying  any  further  advance  (p). 

Where  however  two  properties  were  mortgaged  to  a  mortgagee  for 
distinct  sums,  and  there  was  a  surety  for  one  of  them,  it  was  held 
that  the  right  of  consolidation  over- rode  the  right  of  the  surety  to 
have  the  benefit  of  the  securities  for  his  debt  (q).     Sed  queer e. 

But  if  A.,  having  already  mortgaged  Wh.a,  join  with  B.,  owner  of 
Bl.a,  in  a  mortgage  of  the  two  estates  for  securing  a  sum  lent  by 
the  same  person  to  B.  (or,  as  it  would  seem,  to  both),  B.  may 
redeem  his  own  estate  on  payment  of  the  sum  so  lent,  without 
paying  off  the  separate  charge  on  Wh.a  (r). 

So  where  two  persons  mortgage  their  several  estates  to  secure  a 
sum  advanced  to  both  or  one  of  them,  and  then  one  of  them  mort- 
gages his  own  estate  included  in  the  first  mortgage  to  the  same 
mortgagee  to  secure  his  separate  debt,  the  other  cannot  be  com- 
pelled to  redeem  the  mortgage  with  which  he  is  not  mixed  up  (s). 

(?)  Biggins  v.  PranUs,  15  L.  J.  Ch.  Jur.  N.  S.  1209;  overruling  Williams  y. 

329 ;  10  Jur.  328,  V.  C.  "Wigram.  Owen,  13  Sim.  597. 

{m)  lb.  (g)  Farebrolher  v.  Wodehouse,  23  Beav. 

(rom)  Cummins  v.  Fletcher,  14  Ch.  D.  18  ;  2  Jur.  N.  S.  1178  ;  26  L.  J.  Ch.  81; 

699,  C.  A.  per  L.  J.  James  questioning  but  an  alppeal  was  compromised,  26  L.  J. 

£eevor  v.  Luck,  i  Eq.  537,  V.  C.  Wood.  Ch.  240.    And  see  Dawson  v.  Bank  of 

(m)  Felly  v.  Wathen,  7  Ha.  351 ;  14  WhUehmien,  4  Ch.  D.  639,  V.  C.  Bacon. 

Jur.    9;  18  L.    J.  Ch.   281;  affirmed  1  (»•)  ^Zciioortt  t.  iJoSirasojt,  2  Beav.  287. 

De  G.  M.  &  G.  16  ;  16  Jur.  47.  («)  Higgins  v.    Frankis,  sup.  ;  Bow- 

(0)  Ca.  &  Op.  MS.  68.  Ur  v.  Bull,  1  Sim.  N.  S.  29  ;  16  Jur.  4. 

(p)  Hopldnson  v,  Molt,  9  H.  L.  514 ;  7 

Digitized  by  Microsoft® 


Sect.  n.       CASES  WHERE  CONSOLIDATION  IS  NOT  APPLICABLE.  889 

The  same  principle  applies  where  the  first  mortgage  by  the  two 
persons  is  of  their  separate  shares  of  the  estate,  and  subsequent 
separate  mortgages  are  made  by  each  of  his  own  share :  there  is 
no  consolidation  {t). 

On  the  like  principle,  where  a  tenant  for  life  having  under  a  Tenant  for 
power  charged  an  estate,  and  then  mortgaged  the  charge  and  pro-  remainderman, 
perty  of  his  own  to  several  mortgagees,  the  remainderman  can 
redeem  the  charge  separately  from  the  other  estate  (m). 

(12.)  Result  of  the  cases. 

The  preceding  authorities,  therefore,  lead  to  this  conclusion, 
that  if  two  or  more  distinct  mortgages  be  made  of  different  estates 
between  the  same  parties,  or  if  a  sum  of  money  be  advanced  on  one 
estate,  and  other  estates  be  afterwards  made  a  security  for  the  sum 
already  advanced,  and  also  for  further  advances,  although  without  any 
agreement  that  the  first  estate  shall  be  charged  with  the  further 
advances,  nevertheless,  neither  the  mortgagor  nor  any  one  claim- 
ing under  him  the  equity  of  redemption  of  one  of  the  estates, 
although  without  notice  of  the  other  mortgage  or  charge,  shall  be 
permitted  to  redeem  one  mortgage  without  redeeming  both.  From 
this  doctrine  it  is  manifest  that  great  care  and  caution  are  requisite 
in  a  purchase  or  mortgage  of  an  equity  of  redemption,  and  that  the 
first  mortgagee  should  not  merely  be  questioned  as  to  the  amount 
of  the  actual  mortgage  on  the  estate  intended  to  be  purchased  or 
mortgaged,  but,  generally,  what  is  the  extent  of  his  charge  or  lien 
upon  it. 

The  cases  are  observed  upon  by  Mr.  Davidson  {x),  who  draws  the 
following  conclusion  : — "  It  may  be  thought  not  too  much  to  affirm 
that  these  decisions  render  it  impossible  safely  to  purchase  an 
equity  of  redemption  or  to  take  a  second  mortgage.  The  assignee 
(whether  purchaser  or  incumbrancer)  of  an  equity  of  redemption 
does  all  that  is  in  his  power,  if  he  ascertains  by  inquiry  that  the 
prior  mortgagee  does  not  hold  any  other  security  from  the  same 
mortgagor,  and  if  he  gives  notice  of  his  own  assignment  to  the 
prior  mortgagee.  But  if  all  this  is  done  and  if,  moreover,  the  mort- 
gagee permits  a  notice  of  the  assignment  of  the  equity  of  redemp- 
tion to  be  indorsed  on  his  mortgage  deed,  the  assignee  of  the  equity 

(<)  Thomeycroft  v.   CrockeU,  2  H.  L.  557  ;  6  Jnr.  N.  S.  105  ;  reversing  1  Jiir. 

239.  N.  S.  577. 

(it)  Lord  Kensington  v.  Bouverie,   19  (x)  2  Dav.  Conv.  841-3,  ed.  3. 
Beav.  39  ;  1  Jur.  N.  S.  101  ;  7  H.  L. 
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of  redemption  is  still  insufficiently  secured  against  the  contin- 
gency of  the  property  acquired  by  him  becoming  subject  to  make 
up  the  insufficiency  of  some  other  security  from  his  assignor.  It 
may  indeed  be  collected  from  Tassell  v.  Smith  (y),  that  the  notice 
to  the  mortgagee  would  affect  his  conscience,  so  as  to  prevent  his 
having  the  right  to  consolidate  with  his  mortgage  a  deficient 
security  from  the  same  mortgagor  taken  after  such  notice,  but  it 
would  not  (judging  from  the  analogy  of  ordinary  tacking)  prevent 
him  from  transferring  his  own  mortgage  to  a  mortgagee  holding 
other  insufficient  security  from  the  same  mortgagor,  so  as  to  enable 
such  other  mortgagee  to  consolidate  the  securities  (z)." 


Summary. 

The  following  is  a  succinct  statement  of  the  law  on  this  subject: 

1.  If  a  person  has  vested  in  himself  two  distinct  mortgages  on 
two  distinct  estates,  the  property  of  the  same  mortgagor,  one  estate 
cannot  be  redeemed  without  the  other  (a). 

2.  The  right  of  consolidation  exists,  although  the  two  mortgages 
had  originally  been  vested  in  different  mortgagees  (&): 

3.  And  whether  the  mortgagee  on  the  first  estate  takes  a 
transfer  of  the  mortgage  on  the  second  estate,  or  vice  versa  (c) : 

4.  And  where  the  second  incumbrancer  on  the  first  estate  takes  a 
transfer  of  the  first  mortgage  on  the  second  estate  {d): 

5.  And  although  the  two  estates  having  been  originally  the 
property  of  different  mortgagors  had  become  united  in  the  same 
mortgagor  (e); 

6.  And  that  whether  the  union  of  the  two  equities  of  redemption 
in  the  same  mortgagor  takes  place  before  or  after  the  union  of  the 
mortgages  (/). 

7.  And  the  rule  applies  where  the  two  estates  having  been 
originally  the  property  of  the  same  mortgagor  have,  subsequently  to 
the  right  of  consolidation  arising,  become  vested  in  different  mort- 
gagors (g). 

8.  But  there  is  no  consolidation  where  the  two  estates  were 


{y)  2  De  G.  &  Jo.  ;713  ;  overruled  on  (c)  Sup.  p.  833. 

other  grounds  by  Mills  v.  Jennings,  13  (d)  Fish.  Mtg.  633,  ed.  3. 

Ch.  D.  639,  C.  A.  (e)  Sup.  p.  834. 

(a)  2  Dav.  Conv.  842,  ed.  3.  ( /)  lb. 

{a)  Sup.  p.  830.  Ig)  lb. 

(h)  Sup.  p.  831. 
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originally    and    still    continue    the    property    of    two     distinct 
owners  (h). 

9.  The  right  prevails  against  the  heir  or  devisee,  but  not  the 
dowress,  of  the  mortgagor  of  either  estate  (i)  : 

10.  And  also  against  the  purchaser  or  second  incumbrancer 
of  the  equity  of  redemption  (/c)  ; 

11.  And  that  whether  such  purchaser  or  second  incumbrancer  of 
the  equity  of  redemption  had  or  had  not  notice  of  the  mortgage  on 
the  other  estate  {I). 

12.  The  rule  applies,  although  the  second  incumbrance  was 
really  prior  in  date,  if  he  had  lost  his  priority  by  non-registration  {m). 

13.  It  is  essential,  however,  that  the  purchase  or  mortgage  of  the 
equity  of  redemption  should  have  been  effected  after  the  consolida- 
tion of  the  two  first  mortgages  had  taken  place  (n). 

14.  But  as  against  a  purchaser  or  second  incumbrancer  of  the 
equity  of  redemption  of  one  of  the  estates,  there  can  be  no  consoli- 
dation of  a  mortgage  created  on  the  other  estate  subsequently  to 
such  purchase  or  second  incumbrance  (o). 

15.  Nor  can  there  be  any  consolidation  if  the  union  of  the  two 
mortgages  takes  place  after  the  two  equities  have  become  separated 
and  vested  in  different  mortgagors,  seinb.  (p). 

16.  If  there  are  subsequent  incumbrances  on  one  estate,  the 
mortgagee  of  the  other  estate  can  purchase  the  first  mortgage  on 
the  first  estate,  and  so  consolidate  them  to  the  prejudice  of  the 
subsequent  incumbrances  thereon,  although  at  the  time  of  the  pur- 
chase he  had  notice  of  them  (q). 

17.  The  mortgagee  of  the  one  estate  can  consolidate  with  bis 
own  mortgage,  a  mortgage  on  the  other  estate  to  the  prejudice  of 
the  subsequent  incumbrances  on  the  first  estate  (r)  though  he  had 
notice  of  them,  if  the  mortgage  on  the  other  estate  had  been  created 
before  such  subsequent  incumbrances,  but  not  if  at  the  date  of  the 
subsequent  incumbrances  the  mortgage  on  the  second  estate  had 
not  been  created  (s),  or  the  consolidation  had  not  taken  place.    Semb. 

18.  The  right  exists,  whether  the  estates  are  legal  or  equitable, 
or  consist  of  real  or  personal  property  (<). 

(A)  Sup.  p.  837.  (o)  lb. 

(i)  Sup.  p.  832.  ip)  Sup.  p.  831. 

(*)  lb.  (?)  Snp.  p.  835. 

{I)  Sup.  p.  835.  (r)  lb. 

(m)  Neve  v.  Pmndl,  2  H.  &  M.  170.  (*)  Sup.  p.  833. 

[n)  Sup.  p.  834.  (0  Sup.  p.  836. 
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19.  The  rule  applies  whether  the  question  is  raised  in  a  suit  for 
foreclosure  or  redemption  (u). 

20.  The  mortgagor  cannot  enforce  the  rule  (x). 

21.  It  applies  in  bankruptcy,  except  where  a  fraudulent  prefer- 
ence would  be  created  (y). 

22.  The  same  principle  applies  where  the  deaKngs  are  with  dis- 
tinct parts  of  the  same  estate  {z). 

23.  Judgment  creditors  may  consolidate  (a). 

24.  Sureties  are  not  bound  by  consolidation  (b). 

(m)  Slip.  p.  834.  (s)  Sup.  p.  838. 

(a;)  Sup.  p.  837.  (a)  Sup.  p.  837. 

ly)  Sup.  p.  835.  (J)  Sup.  p.  838. 
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PRIORITY   OF   INCUMBRANCES. 


Sect, 
1. 

2. 
3. 

4. 
5. 


The  legal  estate  must  prevail    . 

Qui  prior  est  tempore,  potior  est  jure 

Other  cases  of  priority 

Priority  lost  by  fraud   . 

Priority  lost  by  omission  to  register  . 

6.  Priority  from  possession  of  title  deeds 

7.  Precautions  by  second  mortgagee 

6.  Priority  by  getting  in  the  legal  estate 
9.  Purchaser  for  value  without  notice    . 

10.  Effect  of  the  Jud.  Act 

11.  Generally 


843 
844 
846 
847 
850 
850 
857 
858 
862 
864 
865 


(1.)  The  legal  estate  must  prevail. 

The  priority  gained  by  tacking  by  means  of  the  legal  estate  has 
been  fully  treated  of  in  Chap.  66,  p.  820. 

A  mortgagee  who  has  the  legal  estate,  as  a  general  rule,  prevails 
over  all  other  mortgages,  charges,  and  incumbrances  (a),  whether 
he  be  the  first  or  second  mortgagee. 

A  puisne  mortgagee  without  notice  of  a  prior  mortgage  getting  in 
a  legal  estate  can  recover  in  ejectment  against  the  first  mortgagee  : 
thus  if  the  owner  of  an  equitable  estate  makes  a  mortgage,  and  then 
acquires  the  legal  estate  and  makes  a  second  mortgage,  the  latter 
will  prevail  (6). 

Delay  in  completing  the  legal  title  will  not  in  the  absence  of  Delay  wUl  not 

fraud  or  negligence  prejudice  the  right,  as  where  a  legal  mortgagee  ^°°  ^'"'^' 

of  copyhold  delayed  the  inrolment  of  the  conditional  surrender  until 

after  the  inrolment  of  a  subsequent  security  (c). 

But  no  incumbrancer  with  notice  of  prior  incumbrances  at  the  Notice  pre- 
vents priority. 


(a)  Bac.  Abr.  Mtg.  E.  3. 

(6)  Goodiith  V.  Morgan,  1  T.  E.  755  ; 


SigU  V.  Bucknell,  2  B.  &  Ad.  278. 
(c)  Horlock  V.  Priestly,  2  Sim.  76. 
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'  time  when  be  lent  his.  money,  can  obtain  any  priority  by  acquir- 
ing the  legal  estate  (d). 

(2.)  Qui  prior  est  tempore,  potior  est  jure. 

Where  all  the  incumbrances  on  real  estate  are  equitable,  priorities 
are  regulated  in  order  of  date  and  not  by  priority  of  notice.  Where 
equities  are  equal,  the  prior  equity  prevails.  Qui  prior  est  tempore, 
potior  estjii/re  (e). 

Where  a  husband  covenanted  to  settle  land,  and  afterwards 
deposited  the  title  deeds  with  his  merchants  without  notice,  the 
settlement  prevailed  (/),  although  the  merchants  after  notice  got  in 
the  legal  estate  {g).  The  same  principle  applies  to  a  subsequent 
purchaser  (/i). 

So  where  a  trustee  of  an  equitable  mortgage  deals  with  it  as  his 
own,  the  cestuis  que  trust  are  preferred  to  the  assignee  of  the 
trustee,  though  without  notice  (i). 

So  where  a  solicitor  holds  a  mortgage  in  trust,  partly  for  himself 

and  partly  for  a  client,  and  deposits  the  deeds  with  his  banker,  the 

client  is  preferred  (k). 

Sub-  Sub-mortgages  of  land  take  according  to  priority  of  date  (Q  ;  and 

mor  gages.        ^j^^  same  would  perhaps  apply  to  a  mere  charge  (m).     An  annuity 

charged  on  leaseholds  has  been  held  to  be  within  the  same  principle(M). 

Possession  of  title  deeds  does  not  alter  the  principle  (o). 
EauitaWe  ^^  ^^^   already  been  fully  explained  that  notice  is  ineffectual 

incumbrances     between  incumbrancers  on  real  estate  (p). 
on  real  estates.  .     ,  ,      .  ,      ^    . 

An  equitable  incumbrancer  on  land  is  not  bound  to  give  any 

notice :  and  is  not  postponed  by  any  absence  of  activity  in  asserting 

his  rights,  unless  his  acts  amount  to  fraud  (q). 

(d)   WillougUy  v.  W.  1  T.  E.  763  ;  Stackhouse  v.  Jersey,  1  J.  &  H.  721 ;  7 

Drew  V.  Lockett,  32  Beav.  499 ;  9  Jur.  Jur.   N.    S.    359.      See    Welchman   v. 

N.  S.  786  ;  MaxfieU  v.  Burtm,  17  Eq.  Coventry  Union  Bank,  8W.  R.729,  V.  C. 

15,  M.  E.  "Wood. 

(«)  Bristol   v.   Rungerford,   2  Vem.  (Jc)  Bradley  v.  Miches,  9  Ch.  D.  189, 

625  ;  Beekett  v.   Cordley,   1  Bi-o.   C.   C.  Fry,  J. 
353  ;  Riee  v.  R.  2  Drew.  73.  {V)  Jmes  v.  Oibbons,  9  Yes.  407  ;  Hxp. 

if)  Manningford  v.  Toleman,  1  CoH.  Mackay,  1  M.  D.  &  D.  550. 
670 ;    9  Jur.    438,   V.   C.   Kt.   Bmoe ;  (m)  Malcolm  v.  Gkwrlesworth,  1  Keen, 

Baillie  v.  MoKewom,  35  Beav.  177.  63  ;  2  Dav.  ConT.  784,  ed.  3. 

[g)  II.;  Mwmford  v.   Stohwasser,   18  (w)   Rochwrd^Y.   Fulton,    1  J.   &  L. 

Eq.  563,  M.  R.  413,  439. 

(h)   Wards  v.  W.  16  Beav.  103.  (o)  Thorpe  v.  Eoldsworth,  7  Eq.  139, 

(i)  Cory  V.  Eyre,  1  De  G.  J.  &  Sm.  V.  C.  Giffard. 
149;  Newton  v.  N.   6  Eq.  135,  M.  E.;  {p)  Sup.  p.  372,  764. 

Shropshire,  <Ssc.  Co.  v.  The  Queen,  7  L.  E,  (?)  Rooper  v.  Harrison,  2  K.  &  J.  86. 

H.  L.  496  ;  reversing  8  L.  R.  Q.  B.  434 ; 
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If  a  subsequent  equitable  incumbrancer,  having  acquired  the  legal  Equitable 

estate  as  under  a  trust  for  sale,  sells  the  estate  and  so  parts  with  p^^g^'^tT 

the  legal  estate,  he  loses  his  protection,  and  the  purchase  monies  '^sai  estate. 

in  his  hands  are  subject  to  priorities  according  to  date  (r). 

A  mortgagee  of  a  ship  and  cargo  does  not  lose  his  priority  by  the  Transhipment 

of  cargo, 
subsequent  transhipment  of  the  cargo  into  a  different  ship  and  its 

consignment  to  different  parties,  although  a  subsequent  incum- 
brancer gives  notice  before  him  to  such  consignee,  if  the  mortgagee, 
upon  hearing  of  the  shipment  and  consignment,  is  guilty  of  no 
delay  in  giving  notice  to  the  new  consignees  (s). 

Where  incumbrancers  are  alike  innocent  and  are  equally  diligent  wiiere  both 
in  completing  their  title,  priority  in  the  date  of  their  respective  ™"''°''"*" 
securities  will,  as  in  equitable  mortgages  of  realty,  give  the  advan- 
tage [t). 

It  is  not  a  rule  of  equity  that  upon  the  purchase  of  property  Where  pur- 

ofioqa    All  nlpp^ 

subject  to  incumbrances,  for  its  full  value,  the  vendor  is  bound  to  to  incum- 
apply  the  purchase  money  in  payment  of  the  incumbrances  accord-    '"^''^^• 
ing  to  their  priorities.     Such  a  duty  can  only  be  the  result  of 
express  agreement,  or  of  a  contract  to  be  implied  from  the  circum- 
stances of  the  case  (u). 

So  where  a  married  lady  assigned  her  dower  to  which  she  had  Payments 
become  entitled  on  a  former  marriage,  and  which  on  her  second  appUed. 
marriage  had  been  settled  to  her  separate  use,  to  a  creditor  on 
trusts  for  securing  the  payment  of  a  debt  due  to  the  assignee,  and 
further  advances  to  be  made  by  him  to  a  certain  amount,  it  was 
held  that  the  receipt  of  the  dower  payments  by  him  were  not  to 
be  considered  indefinite  payments,  but  were  to  be  applied  in  the 
first  place  in  payment  of  the  charges  under  the  deed  of  assign- 
ment, and  that  the  surplus  only  was  liable  to  such  lien  as  he 
acquired  for  further  advances  made  by  him  beyond  the  amount  war- 
ranted by  the  deed  {v). 

But  in  a  case  where  the  money  advanced  by  a  puisne  incum- 
brancer was  in  fact  applied  in  paying  off  a  first  incumbrance,  which 
with  the  arrears  of  interest  thereon  was  assigned  as  a  collateral 
security,  he  was  held  not  only  pro  tanto  to  have  priority  over  mesne 
incumbrancers,  but  was  likewise  held  not  to  be  bound  to  apply 
interest,  subsequently  paid  him  without  any  specific  appropriation, 

(y)  /f,  («)  Alt.  Gen.  v.  Cox,SS.  L.  240,  272; 

(s)  Feltham  v.  Clark,  1  De  G.  &  Sm.       reversing  Greenwood  y.  Taylor,  14  Sim. 


807. 


505. 


(0  Cato  v.  Irving,  5  ib.  210.  {v)  Smith  v.  S.  9  Beav.  80. 
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Chap. 


Charge  by 
enant  for  life 
under  power. 


in  reduction  of  the  arrears  of  interest  on  the  first  charge,  but  to  be 
at  liberty  to  apply  it  in  payment  of  the  interest  on  his  own  debt, 
leaving  therefore  the  amount  of  the  first  incumbrance  an  increasing 
fund,  which,  in  a  certain  number  of  years  would  give  him  all  the 
benefit  of  tacking  (x).  But  it  may  be  thought  that  if  he  had 
been  in  possession  of  the  estate  he  could  not  have  so  applied  the 
rents  [y). 

If  a  mortgagee,  on  being  paid  oif  a  part  of  his  debt,  agrees  that 
the  party  paying  him  off  shall  stand  as  the  first  incumbrancer,  and 
that  the  mortgagor  shall  execute  to  himself  a  second  charge  for  the 
residue  of  the  debt,  such  agreement  may  be  established  against  the 
mortgagor  by  parol  evidence  {z). 

If  a  mortgagee  joins  with  the  mortgagor  in  granting  a  lease  to  a 
third  person  and  takes  from  the  latter  an  underlease,  he  is  in  as 
tenant  and  not  as  mortgagee,  and  the  mortgage  is  postponed  to  the 
lease  (a). 

A  charge  created  by  the  tenant  for  life  under  a  power  takes  pre- 
cedence to  all  estates  limited  after  the  life  estate  (b). 

An  assignment  of  a  fund  in  Court  is,  it  seems,  preferred  to  the 
extent  of  the  Crown,  though  the  assignment  be  not  completed  by 
notice  to  the  trustee  of  the  fund  (c). 


Outstanding 
terms  set 
aside. 


(3.)  Other  cases  of  priority. 

A  judgment  creditor  has  been  allowed  the  aid  of  a  Court  of 
equity  in  trying  an  ejectment  by  setting  aside  outstanding  terms, 
although  a  decree  has  been  previously  obtained  by  the  subsequent 
incumbrancers  for  settling  their  priorities,  but  to  which  he  was 
not  a  party,  and  although  nineteen  years  had  elapsed  since  the  last 
payment  of  the  annuity  secured  by  the  judgment  {d).  And  even  as 
against  a  subsequent  judgment  creditor  of  a  Pier  Company,  the 
Court  has  refused  to  grant  the  application  of  a  prior  mortgagee  of 
the  tolls  by  debenture  under  the  Pier  Act,  for  an  injunction  to 
prevent  such  creditor  from  taking  the  land  in  execution,  on  the 


(x)  Mackenzie  v.  Gordon,  6  CI.  &  F. 
875. 

(y)  Smith  v.  S.  9  Beav.  80  ;  Greenwood 
V.  Taylor,  14  Sim.  505. 

(«)  Banhs  v.  Whittall,  1  De  G.  &  Sm. 
636  ;  17  L.  J.  Ch.  14,  352. 

(a)  Page  ■^,  Broom,  4  Kuss.  6  ;  2  Buss. 
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&  M.  214  ;  4  CI.  &  F.  399. 

(6)  Simpson  v.  O'SuUivan,  7  ib.  550. 

(c)  Foster  v.  Sargreaves,  1  Keen,  281 ; 
sup.  p.  175. 

{d)  Smith  V.  Earl  of  Effingham,  7 
Beav.  367. 
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ground  that  the  mortgagee  had  no  equity  to  prevent  the  seizure  of 
the  land,  though  the  effect  might  be  to  stop  the  tolls  (e). 

Priority  is  given  by  4   &   5   Vict.   c.   35,  and    6   &   7   Viet.  Charges  for 
c.  23,  over  all  other  charges,  except  the  tithe  commutation  rent  ment  of  copy- 
charges,  to  the  corn  rent,  or  other  sum  of  money,  the  consideration 
for  the  enfranchisement  of  copyholds  (/). 

We  may  here  again  notice  the  lien  of  a  solicitor  for  his  costs  Solicitor's  lien 
upon  the  papers  of  his  client,  as  regards  the  question  of  priority. 
This  subject  has  been  much  discussed]  in  some  cases  before  Sir 
E.  Sugden  in  Ireland  ;  and  the  result  seems  to  be,  that  this  lien, 
being  a  mere  right  of  retainer  until  the  debt  is  satisfied,  does  not 
give  any  interest  in,  or  right  to,  the  land  ;  and  that  it  does  not,  as 
regards  priority  of  incumbrances,  possess  the  character  of  an  in- 
cumbrance, the  result  of  contract.  It  only  binds  the  interest  in 
the  deeds  which  are  from  time  to  time  left  in  the  client,  and  there- 
fore it  is  subject  to  incumbrances,  whether  legal  or  equitable, 
affecting  the  property,  to  which  the  deeds  relate,  at  the  time  of  the 
deposit  with  him  (g),  or  as  regards  future  costs,  is  subject  to  in- 
cumbrances (including  judgments)  which  are  subsequently  created 
by  the  client,  while  the  deeds  are  in  his,  the  solicitor's,  hands,  but 
before  such  future  costs  are  incurred  {h).  And  acccordingly,  in 
Blunden  v.  Desart  {h),  where  a  judgment  was  entered  up  against 
the  client  at  the  time  that  the  title  deeds  were  in  the  hands  of 
the  solicitor,  it  was  held  that  the  judgment  prevailed  against 
the  lien  of  the  solicitor  for  costs  incurred  due  to  him  after  the 
date  of  entering  up  the  judgment.  The  observations,  therefore, 
of  Lord  Cottenham  in  Richards  v.  Platel  (k),  assimilating  the  case 
of  a  solicitor's  lien  on  the  papers  in  his  hands,  to  that  of  any  other 
creditor  who  holds  security  for  his  debt,  must  be  confined  to  the 
consideration  of  the  case  as  between  him  and  his  client,  and  not  be 
extended  further  (l). 

Priority  cannot  be  given  by  a  person  in  respect  of  any  estate  No  priority 
beyond  his  own  interest,  as  where  a  devisee  for  life  of  leaseholds  ^terest*o/tlie 
borrowed  money  to  pay  the  rent,  and  gave  a  mortgage  for  the  p*'^'7- 


(e)  PerHns  v.   Dept/ord  Pier  Co.,  13  7  Ha.  361 ;  affinned  1  De  G.  M.  &  G.  16. 

Sim.  277.  W  ■BZwmfeji  v.  Desart,  2  Dr.  &  W. 

r  /•)  See  Mortgage  of  Copyholds,  sup.  405. 

p  289.  W  Cr.  &  Ph.  79,  82. 

(g)  Smith  v.  Chichester,  2  Dr.  &  W.  (I)  But  see  JEqp.  Cleland,  2  Ch.  813, 

393  ;  MoUsvJorth  v.  Bobbins,  2  J.  &  L.  L.  C.  Cairns ;  and  JSScp.  Smith,   3  ib, 

358  ;'  Pelly  v.  Wathen,  18  L.  J.  Ch.  281 ;  125. 
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amount,  the  mortgagee  cannot  claim  priority  over  the  judgment 
creditors  of  the  testator  (m).  j 


Incumbrance 
concealed. 


Assignees  o{ 
insolvent 
neglecting  to 
take  posses- 
sion. 


(4.)  Priority  lost  by  fraud. 

The  right  of  priority  may  be  lost  by  frcmd.  In  a  note  in  Fon- 
blanque  on  Equity  (n),  the  principle  is  thus  stated : — "  If  a  man, 
by  the  suppression  of  the  truth  which  he  was  bound  to  communi- 
cate, or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause  of 
prejudice  to  another  who  had  a  right  to  a  full  and  correct  represen- 
tation of  the  fact,  it  is  certainly  agreeable  to  the  dictates  of  good 
conscience,  that  his  claim  should  be  postponed  to  that  of  the 
person  whose  confidence  was  induced  by  his  representation." 

If  A.,  being  about  to  lend  money  to  B.,  informs  C.  of  his 
intention,  and  asks  C.  whether  he  has  any  incumbrance  on  B.'s 
estate,  and  C.  denies  that  he  has  any,  whereby  A.  is  induced  to 
lend  his  money  to  B.,  and  it  proves  that  C.  had  at  the  time  an 
existing  mortgage  or  judgment  on  B.'s  estate,  this  is  fraud  on 
the  part  of  C,  and  his  security  shall  be  postponed  to  that  of  A. 
But  to  fix  C.  with  the  fraud,  it  is  necessary  that  he  should  be 
informed  of  A.'s  intention  to  lend  the  money;  for  otherwise  the 
fraudulent  intention  is  wanting,  on  which  the  relief  is  to  proceed, 
and  the  mere  falsehood  is  not  sufficient  for  such  purpose  (o). 

If  a  prior  incumbrancer  or  his  agent  (^)  is  a  party  or  privy  to 
the  subsequent  transaction,  and  fraudulently  conceals  his  incum- 
brance, this  is  also  a  ground  for  postponement  (q),  and  more 
especially  if  the  prior  incumbrancer  be  professionally  employed  in 
the  second  transaction,  and  does  not  divulge  his  mortgage  (r) ;  but 
he  need  not  go  out  of  his  way  to  give  notice  of  his  security,  upon 
hearing  that  the  mortgagor  is  dealing  with  the  estate  (s). 

A  mortgagee,  from  an  insolvent,  of  copyholds,  without  notice  of 
the  insolvency,  has  no  claim  in  equity  in  priority  to  the  title  of  the 


(m)  Angel  v.  Sryan,  2  J.  &  L.  763. 

{n)  Vol.  1,  p.  164,  ed.  5  ;  Pickard  v. 
Sears,  6  A.  &  E.  469  ;  Hooper  v.  Owmni, 
2  Oh.  282. 

(o)  Ibbotson  v.  Shades,  2  Vem.  554. 
And  see  Hobhs  v.  Norton,  1  ib.  136; 
Simsden  v.  Cheyney,  2  ib.  150 ;  and 
the  case  of  Pasley  v.  Freeman,  3  T.  R.  51. 

(p)  Brovmv.  Thorp',  11  L.  J.  Ch.  73, 
L.  C. 


(})  Berrisford  v.  Milward,  2  Atlc.  49 ; 
Barnard.  Ch.  101  ;  Cannock  v.  Jaunccy, 
27  L.  J.  Oh.  57  ;  Commiss.  of  Pxiblic 
Works  T.  Sarby,  23  Beav.  508  ;  3  Jur. 
K  S.  478 ;  Upton  v.  Vanner,  1  Dr.  & 
Sm.  594 ;  8  Jur.  N.  S.  405  ;  Strong  v. 
Sawkes,  4  De  G.-  M.  &  G.  186  ;  4  De  G. 
&  J.  632. 

(r)  Draper  r.  Borlace,  2  Verh.  370. 

(s)  Osbom  V.  Lea,  9  Mod.  97. 
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assignees,  on  the  ground  that  the  assignees,  by  neglecting  to  take 
possession  of  or  sell  the  premises,  and  permitting  the  insolvent  to 
remain  in  possession,  and  by  omitting  to  make  their  entry  on  the 
Court  rolls  as  directed  by  the  Insolvency  Acts,  enabled  the  insol- 
vent to  commit  a  fraud  upon  the  mortgagee,  though  as  many  as 
nineteen  years  had  elapsed  since  the  insolvency  (t).  The  mort- 
gagee might  have  searched  the  list  of  insolvents,  but  it  is  a  strong 
case  (w). 

In  one  case,  a  delivery  order  for  goods  in  the  hands  of  a 
wharfinger  was  given  as  a  security  for  advances,  and  assented  to  by 
the  wharfinger ;  a  second  order  was  then  given  to  another  creditor, 
and  the  wharfinger  agreed  to  transfer  the  goods  to  such  second 
creditor,  if  he  could  obtain  the  order  of  the  first  mortgagee  for  that 
purpose,  and  that  he  would  not  part  with  them  without  notice 
to  such  second  creditor ;  the  first  mortgagee  then  made  a  re- 
transfer  to  the  mortgagor,  to  whom  the  wharfinger  thereupon 
delivered  the  goods  ; — it  was  held,  that  the  wharfinger  in  so  doing 
was  not  guilty  of  a  fraud  upon  the  second  mortgagee  (c).  But  the 
principle  of  this  case  must  be  applied  with  caution. 

On  the  same  principle,  false  or  incorrect  representations  must  be 
made  good,  even  where  the  representation  is  made  by  a  stranger 
without  any  intention  of  fraud  (x),  as  where  the  representatives  of  a 
mortgagor  asserted  that  part  of  the  mortgage  had  been  transferred 
to  other  property  (j/) ;  but  of  course  the  person  making  the  repre- 
sentation must  be  aware  of  his  rights  (^^).  The  wilful  obstruction 
by  an  incumbrancer  of  another  creditor  in  his  proceedings  to  obtain 
a  charging  order  does  not  bave  the  effect  of  postponing  the  securities 
of  the  former  (a).  No  doubt  exists  where  there  has  been  positive 
fraud,  as  where  a  legal  mortgage  was  ante-dated  that  it  might  not 
appear  to  be  made  on  the  eve  of  bankruptcy,  and  falsely  recited 
that  it  related  to  a  present  advance  {b). 

Where  a  solicitor  acts  for  both  parties,  and  he  has  a  general  Fraud  of 
authority  from  one  client,  that  client  is  postponed  by  the  fi:aud  of  ^°^'°'*°''' 
the  solicitor  (c).     Where  the  solicitor  is  permitted  by  his  client  to 
pay  off  the  mortgage  and  receive  his  rents,  the  mortgagor  is  bound 

(«)  Cole  V.  Coles,  6  Ha.  517.  («)  Cockcll  v.  Taylor,  15  Beav.  103. 

{u)  Fish.  Mtg.  872,  ed.  3.  (o)  Maw  v.  Neale,  20  ib.  157  ;  6  H.  L. 

(v)  Melling  v.  Kershaw,  1  C.  &  J.  184.  581. 

(x)  Slim  V.   Cromher,  2  Giff.  37  ;  3  (6)  Birch  v.  Ellames,  2  Anst.  427.'' 

Jur.  N.  S.  190,  437  ;  1  De  G.  F.  &  J.  518.  (c)  Boyd  v.   Craster,  12  "W.   B.   787, 

{y)  Alt.  Gen.  v.  Cox,  3  H.  L.  240.  V.  C.  Kindersley. 

S  I 
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Ooncealed 
prior  incum- 
brances. 


by  his  fraud  (d).  So  where  the  solicitor  takes  the  mortgage  in  his 
own  name  as  principal,  the  client  is  bound  by  notice  to  the 
solicitor  (e). 

Notwithstanding  the  fact  that  a  mortgagee  must  in  all  cases 
(except  the  few  which  -come  within  the  operation  of  the  Land 
Registry  Act,  1862),  take  subject  to  prior  latent  incumbrances, 
unless  he  has  the  protection  of  the  legal  estate,  the  loss  occasioned 
by  suppressed  prior  incumbrances  is  practically  rare  (/). 


(5.)  Priority  lost  by  omission  to  register. 

Priority  may  be  lost  by  omission  to  register  a  deed  where  the 
necessity  is  imposed  by  statute  (gf).  On  the  same  principle,  the 
priority  of  directors  or  other  officers  of  a  company,  may  be  lost  by 
omission  to  register  their  securities  (li) ,  Similarly  in  case  of  mort- 
gages of  ships  {i)  aid  bills  of  sale  (/c). 


The  right  to 
the  custody  o£ 
title  deeds. 


Tenant  for 
life. 

Heir  looms. 


(6.)  Priority  from  possession  of  title  deeds.- 

This  subject  has  already  been  treated  at  length  under  the  head  of 
"notice,"  as  to  how  far  notice  can  be  imputed  from  the  absence  of 
the  title  deeds  {I),  and  the  same  principles  there  explained  are 
apphcable  in  regard  to  priority. 

The  right  to  the  custody  of  the  title  deeds  may  thus  be  shortly 
stated  :-T- 

1.  As  a  general  rule,  the  custody  belongs  to  the  person  who  has 
the  first  estate  of  freehold,  notwithstanding  there  is  a  term  for 
1000  years  (m). 

2.  The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title 
deeds  (m),  and  has  a  right  to  recover  them  from  a  contingent 
remainderman  (o) ;  and  the  tenant  for  life  in  custody  of  the  deeds 
may,  on  a  mortgage  of  his  life  estate,  grant  the  custody  of  the  deeds 
to  the  mortgagee  ( p) ;  but  where  the  tenant  for  life  has  mortgaged 
heirlooms,  inspection  will  be  granted  against  the  mortgagee  (q). 


{d)  Ward  v.  Carttar,  1  Eq.  29  ;  35 
Beav.  171. 

(e)  Spaight  r.  Cowne,  1  H.  &  M.  359. 

(/)  Sug.  V.  &  P.  989,  ed.  11;  2  Dav. 
Conv.  789-90,  ed.  8.      '  ' 

(g).  Warburton  v.  Loveland,  6  Bli. 
K.  S.  1. 

(A)  Sup.  p.  368. 

(i)  Sup.  p.  557. 

(&)  Sup.  p.  459. 
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{I)  Sup.  p.  779. 

(ot)  Austin  V.  Croome,  1  Can'.  &  M. 
663.     And  see  sup.  p.  309. 

(re)  Gamer  v.  Mannyngton,  22  Beav. 
627. 

(o)  Allwood  V.  Seywood,  1  H.  &  C. 
745. 

(p)  See  2  Dav.  Conv.  1051,  ed.  3. 

{q)  Macclesfield  v.  Davis,  3  V.  &  B, 
16. 


Sect.  G.        PEIORITV  FliOM  TO'SSESSTOIf  OP  tITLE  DEEDS.  QSi 

3.  Where  a  tenant  for  life  under  a  power  makes  a  lease  and 
delivers  the  title  deeds  to  the  lessee,  on  the  death  of  the  tenant  for 
life  the  reversioner  is  entitled  to  recover  the  deeds  (?•)• 

4.  But  the  rule  has  heen  laid  down,  that  whoever  first  gets  pos- 
session of  the  deeds,  whether  tenant  for  life  or  remainderman,  may 
keep  them  (s). 

5.  Where  a  settlor  vests  real  estate  in  trustees  for  himself  for  life 
with  remainder  over,  the  trustees  have  a  right  to  the  custody  of  the 
deeds,  and  if  by  negligence  they  allow  the  settlor  to  obtain  them 
and  so  deal  with  the  estate  as  owner,  they  will  be  personally 
responsible  to  the  remaindermen  for  the  consequences  (i). 

6.  Where  the  tenant  for  life  in  equity  is  not  the  settlor,  and 
therefore  cannot,  by  suppressing  the  settlement,  make  a  title  to  the 
fee  simple,  the  Court  has  ordered  the  deeds  to  be  delivered  to  the 
equitable  tenant  for  life  (m)  ; 

7.  Subject  of  course  to  the  remainderman's  right  to  production 
and  inspection  to  a  reasonable  extent  {x),  unless  the  interest  of  the 
remainderman  be  contingent  (y) ; 

8.  The  custody  does  not  depend  upon  the  question  who  has  the 
legal  custody,  but  what  custody  is  most  convenient  for  the 
purposes  of  the  suit  (z). 

9.  The  Court  will  not  interfere  as  between  a  tenant  for  life  and 
remainderman,  except  where  there  is  danger  to  the  safety  of  the 
deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  where  the  Court 
requires  the  deeds  for  the  purpose  of  carrying  out  trusts  relating  to 
the  property  (a). 

10.  And  the  fact  of  the  tenant  for  life  being  a  stranger  does  not 
make  any  difference  (b). 

11.  Where  several  parties  are  interested,  the  custody  is  generally 
given  to  the  persons  who  have  the  largest  interest  (c). 

12.  Where  the  legal  estate,  whether  of  freeholds,  copyholds,  or 
leaseholds,  is  vested  in  a  trustee  or  executor  in  trust,  not  for  certain 
persons  entitled  in  succession,  but  for  cestuis  que  trust  entitled 

(r)  Easton  v.  Zondon,  12  W.   E.  53,  (z)  Stanford  v.  Roberts,  6  Ch.  307. 

Exc.  ;  33  L.  J.  Exc.  34.  (a)  Leathes  v.  L.  5  Ch.  D.  221,  M.  E. ; 

(s)  Foster  v.  Crabb,  12  C.  B.  136.  Taylor  v.  Sparrow,  i  Giff.  703  ;  9  Jur. 

(t)  Svans  V.  Bickrull,  6  Ves.  174.  N.  S.   1226.     See  Jenner  v.  Morris,  1 

\u)  Zangdah  v.  Briggs,  8  De  G.  M.  &  Ch.  663. 

G.  391.  (*)  Leathes  v.  L.  mp. ;  notwithstanding 

(x)  Davis  V.   Dyaart,   20  Beav.    405  ;  Warren  v.  Budall,  IJ.  &  H.  1,  14. 

PenwU  V.  Dysart,  25  ib.  452.  (c)  Elton  v.  E.  27  Beav.  632. 

(y)  Noel  V.  Ward,  1  Mid.  322. 
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absolutely  ii.  possession ;  the  cestuis  que  trust,  or  if  they  are  infants, 
their  guardians,  may  institute  proceedings  to  have  the  deeds  delivered 
up  to  them  (d). 

13.  But  as  to  leaseholds,  an  executor  may  hold  the  deeds  until 
all  debts  have  been  paid  and  the  personal  estate  cleared  (e). 

Mortgagee  Every  mortgagee  from  a  mortgagor,  professing  to  convey  the  fee,  is 

expects  tilG 

title  deeds.  entitled  to  expect  the  delivery  of  the  title  deeds ;  even  where  the  mort- 
gage premises  are  part  of  a  larger  property,  the  owner  of  which  retains 
the  bulk  of  the  deeds,  the  mortgagor  has  his  own  conveyance  and  a 
covenant  for  the  production  of  the  earlier  deeds  to  deliver  to  his 
mortgagee.  The  possession  of  the  deeds  does  not  indeed  prove  that  a 
person  is  owner  in  fee,  as  a  tenant  for  life  has  a  right  to  the  deeds  ; 
but  it  authorises  the  inference  that  there  is  no  prior  mortgage  (as; 
had  there  been  any,  the  mortgagee  would  have  had  the  deeds),  and 
if  they  deduce  an  apparent  title  in  fee,  the  only  remaining  risk  of  a 
serious  character  is  that  the  owner  may  have  incumbered  his 
ownership  in  such  a  way  as  not  to  interfere  with  his  right  to  retain 
the  deeds ;  as  for  instance,  by  making  a  settlement  under  which  his 
interest  is  cut  down  to  that  of  a  tenant  for  life.  Against  this  risk, 
the  possession  of  the  title  deeds  does  not  afford  protection  (/). 

As  the  delivery  of  the  title  deeds  gives  an  assurance  of  the 
character  of  first  incumbrancer,  and  generally  speaking,  that  the 
legal  estate  is  acquired  by  the  conveyance,  so  the  non-delivery  of  the 
title  deeds  until  otherwise  explained,  is  an  intimation  that  there  is 
a  prior  incumbrancer  to  whom  they  have  been  delivered  {g). 

Grant  of  The  grantee  of  an  annuity  rarely  has  possession  of  the  title  deeds. 

Protection  against  grants  of  life  annuities  is  afforded  by  the  regis- 
tration thereof  (/i). 

Mortgagee  A  legal  mortgagee  in  fee  is  entitled  to  the  title  deeds  (i),  but  a 

entitled  to  the  .in         i        •  t      i 

deeds.  termor  is  not  entitled  to  the  title  deeds  relating  to  the  freehold,  how- 

ever long  the  term  (k) ;  a  legal  mortgagee  of  leaseholds  is  entitled 
to  the  lease  and  documents  belonging  to  it  (l).  This  is  the  law, 
although  the  mortgage  deed  makes  no  mention  of  the  title  deeds. 

.Common  law  Some  dif&culties  have  been  suggested  at  common  law.  In 
Davies  v.  Vernon  (^m),  Lord  Denman  expressed  an  opinion  that  if  the 

{d)  Lew.  Tr.  582,  ed.  7.  (i)  Sup.  p.  309  (d). 

(e)  Smith  V.  Pavier,  V.  C.  Wood,  18th  {k)  Attstm  v.  Croome,  Car.  &  M.  653 ; 

July,  1852  ;  Lew.  Tr.  682,  ed.  7.  Wiseman  v.  Westlavd,   1  Y.  &  J.  117 ; 

(/)  2  Dav.  Conv.  791-9,  ed.  3.  KnigU  v.  K.  1  L.  J.  N.  S.  125. 

(g)  lb.  (I)  Hooper  v.  Ramsbottom,  6  Taunt.  12. 

[h)  See  sup.  p.  94.  (m)  6  Q.  B.  443,  447. 
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mortgage  deed  makes  no  mention  of  the  title  deeds,  and  they  are 
not  delivered  up  at  the  time,  they  may  be  lawfully  retained  by  the 
mortgagor  in  respect  of  his  equity  of  redemption,  as  against  the 
mortgagees  (m).  But  this  is  not  tenable,  as  the  conveyance  of  the 
land  carries  the  right  to  the  deeds,  whether  they  be  mentioned  or  not. 
He  also  seemed  of  opinion,  that  if  a  mortgagee,  having  the  deeds, 
assign  his  mortgage  without  mentioning  or  delivering  the  deeds, 
he  may  rightfully  give  them  up  to  the  mortgagor;  but  this 
proposition  is  equally  untenable. 

If,  however,  a  mortgagee  holding  the  deeds  by  virtue  of  his  mort- 
gage have  another  interest  in  the  estate  independently  of  the 
mortgage,  he  may,  on  the  assignment  of  the  mortgage,  legally 
retain  the  deeds  in  respect  of  his  other  interest  (n). 

In  a  case  where  the  title  deeds  of  an  estate,  the  reversion  of  S*?P  "''^^^ 

refused. 

which  was  in  mortgage,  were  brought  into  the  master's  of&ce  under 
a  decree  for  administering  the  trusts  of  a  will,  the  Court  declined 
to  make  a  stop  order  on  the  deeds  on  the  petition  of  the  mort- 
gagee (o). 

How  far  the  possession  of  the  title  deeds  gives  a  puisne  mort-  Effect  of 
p  .        .  1  11  1      ji       absence  of 

gagee  a  preierence  over  a  prior  incumbrancer  has  been  made  the  i^g^s. 

subject  of  much  discussion.     The  early  doctrine  certainly  was,  that 

the  mere  want  of  possession  was  such  evidence  of  fraud  on  the  part 

of  the  first  incumbrancer,  as  of  itself  to  postpone  his  security  (p). 

A  contrary  opinion  was,  however,  entertained  by  Lord  Thurlow, 

who  held  there  must  be  a  voluntary  leaving  of  the  title  deeds  to 

entitle  the  second  mortgagee  to  postpone  the  prior  incumbrancer  (g). 

The  like  opinion  was  entertained  by  Lord  Cowper  (r),  and  confirmed 

by  a  decision  of  the  Court  of  Exchequer,  in  Plumb  v.  Fluit{s). 

In  Evans  v.  Bicknell  (t),  the  L.  C.  denied  it  to  be  an  old  established 

rule  that  a  second  mortgagee  with  the  title  deeds,  without  notice  of 

any  prior    incumbrance,    should    be    preferred.      In    Barnet    v. 


(n)  Yea  v.  FUU,  2  T.  E.  708  ;  disap-  (?)  TourU  v.  Band,  2  Bro.  C.  C.  650  ; 

proved  of  Sug.  V.  &  P.  441,  ed.  14 ;  but  and  Penner  v.  Jcmmatt,  there  cited  in 

recognised  in  the  above  case  of  Savies  v.  note,  p.  652. 

Vernon,  sup.  But  see  Foster  v.  Crabb,  16  (r)  Peter  v.  JRussd,  1  Eq.  Ca.  Ah.  321, 

Jur.  836,  C.  P.  pi.  7  ;  2  Vem.  726  ;  Gilb.  Rep.  122. 

(o)  Cotton  v.  C.  6  Beav.  96.  («)  Cited  1  Fonbl.  167,  ed.  5  ;  2  Ans. 

{p)  See  Hyall  v.  Molle,  1  Atk.  165 ;  432. 

GoodtUle  V.  Morgan,   1  T.   R.  762  ;  and  (*)  Sup.     And  see  Allen  v.  Knight    5 

Mvans  v.  Bicknell,  6  Ves.  183  ;  Right  v.  Ha.  272 ;  affirmed  on  appeal,  16  L.  J, 

Bucknell,  2  B.  &  Ad.  278  ;  Head  v.  Egrr-  370,  Ch, 
ton,  3  P.  Wms.  280. 
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ment of 
mortgagor. 


Permitting 
solicitor  to 
lave  the 
deeds. 


Weston  (u),  the  point  was  given  up  without  argument ;  and  in  a 
later  case  (x),  the  counsel  admitted  the  general  doctrine,  but 
endeavoured  to  establish  collusion  and  fraud,  in  which  he  failed. 
From  this  it  may  be  concluded,  that  at  the  present  day  the  want  of 
possession  of  the  title  deeds  by  the  first  mortgagee  is  open  to 
explanation,  and  is  onlj  prima  facie,  and  not  conclusive,  evidence  of 
fraud  (y). 

And  accordingly,  where  the  title  deeds  had  been  left  by  the  mort- 
gagee in  the  hands  of  the  mortgagor,  under  a  false  statement  made 
by  the  latter  that  he  had  already  deposited  them  with  a  third 
person,  it  was  held  not  sufficient  to  postpone  the  mortgagee  to  a 
subsequent  incumbrancer,  though  the  mortgagee  made  no  inquiries 
as  to  the  truth  of  such  deposit  (z).  But  the  excuse  for  not  delivering 
the  title  deed  that  it  had  been  left  at  home  by  mistake,  in  the 
absence  of  any  further  inquiry,  is  not  sufficient  (a). 

Where  the  first  mortgagee  allows  the  deeds  to  remain  in  the  pos- 
session of  the  mortgagor's  solicitor  in  order  to  prepare  a  limited 
security  in  priority  to  his  mortgage,  and  the  mortgagor  makes  a 
mortgage  for  a  larger  sum  to  a  person  without  notice,  the  latter  is 
preferred  (6) ;  and  if  the  mortgagee  was  justified  in  leaving  the  deeds 
as  being  only  a  mortgagee  of  a  term,  he  ought  to  have  caused  an 
endorsement  to  be  made  upon  the  purchase  deed  (c). 

Although  a  mortgagee  of  a  lease  has  the  legal  title  to  the  lease, 
he  cannot  recover  possession  of  it  if  he  has  permitted  the  mortgagor 
to  deposit  it  with  a  third  party  for  value  without  notice  (d). 

When  the  owner  of  a  charge  executes  a  release  of  it  without 
payment,  merely' to  enable  a  sale  to  be  made  of  the  property,  he 
retains  his  right  to  the  charge  except  against  persons  who  purchased 
on  the  faith  of  the  release  (e). 


(«)  12Ves.  133. 

(k)  Mwrtinez  v.  Cooper,  2  Russ.  198. 

(y)  Farrow  v.  Sees,  i  Beav.  18 ;  Stevens 
V.  S.  2  Coll.  20.  And  see  Beckett  v. 
Gordley,  1  Bro.  0.  C.  353,  which  was 
decided  on  the  same  principles.  And 
see  Payne  v.  OompUm,  2  Y.  &  C.  Exc. 
457 ;  Allen  v.  Knight,  5  Ha.  272  ;  10 
Jur.  943,  and  11  i6.  527  ;  Wiseman  v. 
Westland,  1  Y.  &  J.  117.  And  see  sup. 
p.  779. 

(a)  Frazerw.  Jones,  5  Ha.  475  ;  affirmed 
on  appeal,  17  L.  J.  Ch.  353  ;  Finch  v. 
Shaw,  19  Beav.  511  ;  IS  Jur,  935  ;  5  H.  L. 


928  ;  3  Jur.  N.  S.  25 ;  Wallis  v.  Wood- 
year,  2  ib.  179,  V.  C.  Wood ;  Roberts 
V.  Croft,  2  De  G.  &  J.  1  ;  24  Beav. 
223 ;  3  Jur.  N.  S.  1069.  And  see  mp. 
p.  779. 

(a)  Spencer  v.  Clcurke,  9  Ch.  D.  137, 
V.  C.  Hall. 

(6)  Perry  v.  Attwood,  26  Beav.  205  ;  3 
Jur.  N.  S.  995 ;  affii-med  2  De  G.  &  J. 
21  ;  4  Jur.  N.  S.  101. 

(c)  Jb. 

{d)  Owen  v.  Knight,  5  Scott,  307. 

(c)  Hatchell  v.  Cremome,  LI.  &  G.  t. 
Plunkett,  236. 
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So  where  a  voluntary  settlement  was  suppressed  with  the  ohject 
of  enabling  money  to  be  raised  by  mortgage,  the  mortgagee  was 
entitled  to  priority  (/)  against  all  the  persons  who  acquiesced  in 
the  suppression  (g). 

Where  after  an  equitable  deposit  of  an  agreement  for  a  lease,  the  Where  mort- 
depositor  obtained  possession  of  the  agreement  again  under  false  given  up  pos- 
pretences,  and  with  a  promise  to  return  immediately,  the  priority  tuTe'deedB**'* 
was  not  lost  Qi) ;  but  where  the  solicitor,  being  mortgagee,  permits 
the  mortgagor  to  have  the  deeds  and  deposit  them,  he  cannot  set  up 
a  legal  mortgage  of  his  own  against  the  deposit  (i).     A  registered 
mortgage  by  assignment  of  a  lease  was  held  to  prevail,  although 
the  lease  was  left  with  the  lessee,  who  was  thus  enabled  to  sur- 
render the  lease  and  obtain  a  new  one,  there  being  no  fraud  in  the 
assignee  (k). 

And  generally  if  the  mortgagee  parts  with  the  deeds  for  a 
proper  object,  but  they  have  come  into  other  hands  through  the 
wrongful  act  of  a  third  person,  the  mortgagee  is  entitled  to  retain 
his  priority  (m). 

So  where  the  mortgagee  of  a  lease  gave  up  the  lease  to  the 
mortgagor  to  shew  it  to  an  intending  purchaser,  and  the  mort- 
gagor then  sold  the  lease,  the  mortgagee  prevailed,  but  only 
because  his  solicitor  had  given  notice  to  the  purchaser's  solicitor 
of  the  mortgagee's  right  'before  the  purchase  money  was 
paid  («). 

So  where  the  title  deeds  had  got  out  of  the  possession  of  the 
mortgagee,  but  without  any  fault  on  his  part,  he  was  not 
postponed  (o). 

But  if  the  mortgagee  of  leaseholds  lends  the  lease  to  the  mort- 
gagor to  enable  him  to  raise  money  upon  it,  he  is  bound  by  a 
deposit  of  the  lease  by  the  mortgagor  (p). 

A  person  who  puts  it  in  the  power  of  another  to  deceive  and  raise 
money,  must  take  the  consequences  (q). 

Where  the  mortgagee  was  induced  by  the  fraud  of  his  solicitor  to 


(/)  Clark  T.  Soskins,  36  L.  J.  Ch.  (k)  Bailey  v.  Permor,  9  Pri.  262. 

689,  V.  C.  Stnait.  (m)  Exp.  Meux,  1  G.  &  J.  116. 

{g)  III. ;  and  37  ib.  561.  (m)  Martinez  v.  Cooper,  sup. 

{h)  Bxp.  Edd  ;  Ee  Bmkland,  17  L.  J.  (o)  Allen  v.  Knight,  sup. 

Bankr.  19.  (^)  ■''***''  '''■   ^i^^^^h   2   Vera.    726  ; 

(i)  Dowle  V.  Saunders,  2  H.  &  M.  242  ;  Briggsy.  Jones,  10  Eq.  -92,  M.  E. 

10  Jur.  N.  S.  901,  V.  C.  Wood.     See  (2)  lb. 
r  v.  James,  8  L.  T.  N.  S.  5  L.  C. 
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execute  a  deed  by  which  the  solicitor  was  enabled  to  give  a  security 
to  a  third  party,  the  mortgagee  was  postponed  (r). 

Where  the  depositee  lent  the  deeds  to  the  depositor,  and  permitted 
them  to  remain  in  his  possession  for  four  years,  he  was  postponed 
to  a  subsequent  depositee  without  notice  (s). 

And  this  principle  was  applied  where  the  transferee  of  a  mortgage 
by  givjpg  up  the  title  deeds,  other  than  the  deed  of  transfer,  to  the 
transferor,  who  was  the  solicitor  of  the  mortgagor,  in  order  that  an 
abstract  might  be  prepared  for  a  sale  of  the  estate,  enabled  the 
solicitor  to  sell  the  estate  as  unincumbered,  and  abscond  with  the 
purchase  money  (t). 
Inquiry.  In  like  manner,  a  second  legal  mortgagee  will  not  be  postponed 

to  a  prior  equitable  incumbrancer  merely  by  the  absence  of  the  title 
deeds,  where  he  has  obtained  his  security  without  fraud  or  very 
gross  negligence  on  his  part  (u).  Though  otherwise  where  he  has 
knowledge  of  such  facts  as  would  lead  any  honest  man  to  make 
inquiries,  and  he  studiously  avoids  doing  so  (x). 

A  distinction  in  fact  was  made  in  Plumb  v.  Fluit  (y),  between  a 
mortgagee  lending  money  on  a  security,  and  one  who  takes  a  security 
for  a  pre-existing  debt,  as  fraud  may  more  readily  be  imputed  from 
an  absence  of  inquiry  for  the  deeds  in  the  latter  case  than  the 
former,  but  there  is  no  distinction  in  law  (z). 

A  mortgagee  is  not  to  be  postponed  because  he  has  not  made  all 
the  inquiries  after  the  deeds  which  could  or  might  have  been  made  (a); 
and  it  has  been  considered  that  Whitbread  v.  Jordan  (b)  went  too  far, 
and  can  with  difficulty  be  reconciled  with  Hewitt  v.  Loosemore  (c). 

The  mortgagor-solicitor  concealing  his  own  charge  was  postponed 
to  his  client's  security  {d). 

Where  two  innocent  persons  are  aifected  by  the  fraud  of  the 
solicitor,  the  one  who  by  signing  documents,  although  in  ignorance, 
enables  the  solicitor  to  commit  the  fraud,  suffers  (e). 

{r)  Hunter  v.    Walters,  11   Eq.  292,  Exc.  328  ;  Maxfidd  v.  Bti/rton,  17  Eq.  15, 

V.C.  Malins  ;  affirmed?  Ch.  75-9  ;  SmUh  M.  K.;  Spencer  v.  Clarice,  9  Ch.  D.  141. 

V.  Evams,  28  Beav.  59 ;  6  Jur.  N.  S.  389.  (y)  Sup. 

(s)   WaUron  v.  Sloper,  1  Drew.  193  ;  (z)  Baillie  v.  MtKewan,  35  Beav.  177. 

Layard   v.   Maud,   i  Bq.    397,    V.   C.  (a)  Hewitt  v.  Loosemore,  9  Ha.  449  ; 

Midins  yBriggs  y.  Jones,  10  ib.  Q2,  M.. 'R.  15  Jur.    1097;  JEspin  v.    Pemberton,  4 

(0  Stevens  v.  S.  2  Coll.  20.  Drew.  333  ;  5  Jur.  N.  S.  55  ;  3  De  G.  & 

(m)  Plumb  V.   Fluit,    1   Eonbl.    167,  Jo.  547  ;  5  Jur.  N.  S.  157. 

ed.  5  ;  2  Anst.  432.     See  sup.  Worthing-  (6)   Sup. 

ton  V.  Morgam,  18  L.  J.    Ch.  233  ;  16  (c)  Sup. 

Sim.  547.  (d)  Exp.  Hirtzel,  3  De  G.  &  Jo.  464. 

(x)   Whitbread  v.  Jordan,  1  Y.  &  C.  [e)  Hioms  v.  Holtom,  16  Beav,  259  ; 
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Where  a  solicitor  acting  for  the  mortgagor  and  mortgagee  receives 
the  principal  money  from  the  mortgagor,  but  does  not  hand  it  to 
the  mortgagee,  the  loss  falls  on  the  mortgagor  (/),  and  where  the 
mortgagor's  solicitor  forges  a  deed,  the  loss  falls  on  the  mort- 
gagor ig). 

The  lien  for  unpaid  purchase  money  is  postponed  to  the  equitable  Vendor  and 
deposit  of  title  deeds  by  the  purchaser  (h),  and  e  converso  if  the  ^^ 
vendor  convey  the  legal  estate,  but  is  allowed  by  the  purchaser 
to  retain  the  title  deeds,  an  equitable  deposit  thereof  by  the  vendor 
is  preferred  to  the  legal  estate  (i) ;  and  where  the  vendor,  knowing 
that  the  purchase  is  made  with  trust  monies,  allows  part  of  the 
purchase  money  to  remain  in  the  hands  of  one  trustee  without  the 
concurrenpe  of  the  other  trustees  or  the  cestiiis  que  trust,  he  loses 
his  lien  for  such  unpaid  part  (k). 

A  vendor  who  has  executed  a  conveyance  and  signed  the  usual 
receipt  for  the  purchase  money  without  receiving  any  portion  of  it, 
in  order  to  enable  the  purchaser  to  execute  a  mortgage  to  two 
persons  to  secure  monies  due  to  them  as  trustees,  cannot  set  up  his 
lien  for  unpaid  purchase  money,  or  any  advances  he  may  have  made, 
in  priority  to  the  mortgage  (Z),  he  having  trusted  to  the  word  of  one 
of  the  mortgagees  who  was  his  solicitor,  that  on  a  sale  he  should  be 
paid  first  (m). 

Where  a  vendor  mortgages  the  estate  after  the  contract  of  sale, 
the  purchaser  on  specific  performance  has  a  right  to  deduct  his 
costs  from  the  purchase  money  in  priority  to  the  mortgage  (71). 

So  where  a  landlord  has  signed  a  lease  at  a  rent  by  mistake  of 
1301.  instead  of  230Z.,  a  mortgagee  from  the  lessee  without  notice 
of  the  mistake  can  hold  the  landlord  to  the  ISOl.  rent  (0). 


(7.)  Precautions  by  second  mortgagee. 
The  precautions  necessary  with  regard  to  the  possession  of  title 

16  Jul-.  1077,  M.  E.;  Eurder  v.  Wallers,  (i)  Feto  v.  Hammond,  30  Beav.  495  ; 

sup.  8  Jur.  N.  S.  550. 

(/)  Kenl  V.  Thmnas,  1  H.  &  N.  473.  (A)   White  y.  Wakefield,  7  Sim.  401. 

See  Jdsetts  v.  Hires,  33  Beav.  52  ;  9  Jur.  {I)  Smith  v.  Evans,  s-up. 

N.   S.   1063,  M.  E. ;  see  also  Heivitt  v.  (m)  lb. 

Loosemore,     stip.  ;     WrotU    v.    Dawes,  (n)  Green  v.  Sevin,  13  Ch.  D.  589,  J. 

25    Beav.    369;    4    Jur.    N.    S.    396,  Fry. 

M.  E.  (0)  G/arrard  v.  Frankel,  30  Beav.  445  ; 

[g)  Adsetts  v.  Hives,  sup.  8  Jur.  N.  S.  985, 

{h)  Rice  V.  is.  2  Drew.  73, 
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deeds  are  forcibly  presented  by  Mr.  Davidson  (jj),  and  a   short 
reference  to  them  here  will  be  useful. 

A  second  mortgage  may,  as  in  a  case  of  unsecured  debts,  be 
willingly  accepted  by  a  creditor  without  any  precautions  ;  but,  as  a 
general  rule,  a  second  incumbrancer  should  not  advance  money 
without  communication  with  the  first  mortgagee  and  inspection  of 
the  title  deeds. in' his  possession. 

'  Notice  of  the  second  charge  would  prevent  the  first  mortgagee- 
from  tacking  a  future  advance  of  his  own  against  a  second  incum- 
brancer. Such  notice  should  be  formal  and  in  writing  for  sake  of 
certainty  and  facility  of  proof,  and  in  the  majority  of  cases  be 
preserved  with  the  deeds. 

In  order,  however,  effectually  to  bind  persons  claiming  under  the 
first  mortgagee,  indorsement  of  such  notice  on  the  leading  title 
deeds  is  advisable,  such  as  on  the  first  mortgage  and  the  last  con- 
veyance. Such  indorsement  would  effectually  prevent  the  im- 
proper use  of  the  title  deeds  to  the  prejudice  of  a  second 
mortgagee. 

The  first  mortgagee  cannot  of  course  be  compelled  to  permit 
such  indorsement,  but  there  could  hardly  be  any  valid  reason  for 
his  refusal. 

Indorsement  also  is  advisable  in  other  cases  where  the  mort- 
gagee, although  with  the  legal  estate,  cannot  obtain  possession  of 
the  title  deeds : 

1.  As  on  a  mortgage  of  an  undivided  estate  or  a  remainder  (q) : 

2.  Where  a  man  grants  an  annuity  : 

3.  Where  the  owner  only  mortgages  part  of  a  large  estate  : 

4.  Where  trustees  are  raising  money,  but  the  nature  of  the  trust 
requires  the  retention  of  the  deeds. 

Though  the  want  of  such  indorsement  would  not  cause  a  post- 
ponement of  the  security  (r),  it  would  be  a  most  prudent  act,  and 
be  beneficial  and  a  saving  of  costs  to  all  parties  (s).  Such  indorse- 
ment is  also  advisable  Where  a  first  mortgagee  parts  with  the  deeds 
to  the  mortgagor  even  for  a  temporary  purpose  (t). 

(8.)  Priority  by  getting  in  the  legal  estate. 
Where  equities  are  equal,  legal  estates  and  powers  and  interests 

.(.p)  2  Dav.  Conv.  800,  805,  ed.  3.  (s)  lb. 

(?)  ib.  (t)  Herrick  v.  AUwood,  25  Beav.  205  ; 

(r)  Harper  v.  Fauldor,  i  Mad.  134.  2  De  G.  &  J.  21. 
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prevail.  And  the  Court  is  not  scrupulous  by  what  means  a  bona  fide 
incumbrancer,  without  notice  at  the  time  of  advancing  his  money, 
obtains  a  legal  protection  for  his  security ;  for  if  he  get  in  a  judg- 
ment or  a  statute  which  is  satisfied,  yet  if  he  can  make  use  of  it  at 
law  for  his  protection,  equity  will  not  interfere  to  prevent  him  (m), 
and  one  of  several  equitable  incumbrancers  can  gain  such  priority 
over  the  rest  {x). 

In  like  manner  he  might  use  a  satisfied  term  for  his  protection  {y), 
even  against  the  Crown  (z) ;  otherwise  in  case  of  a  term  attendant 
on  the  inheritance  {a)  ;  and  a  legal  reversionary  term  prevails  (6). 
Nor  is  it  material  that  no  consideration  be  paid  by  the  mort- 
gagee for  the  assignment  of  the  judgment  or  term  (c) ;  but 
the  observations  as  to  terms  do  not  apply  if  they  are  merged 
under  the  Satisfied  Terms  Act  {d). 

The  idea,  however,  that  any  legal  advantage  could  be  obtained  by 
ill  practice  or  actual  theft  (e)  is  now  exploded  (/). 

To  give  an  incumbrancer  the  advantage  of  a  judgment,  statute, 
or  recognisance  against  an  eigne  mortgagee,  the  strict  forms  of  law, 
as  to  inrolment  and  docketing,  and  now  as  to  registration,  must,  it 
is  conceived,  have  been  complied  with,  or  otherwise  they  will  not 
avail  {g).  If  a  judgment,  &c.,  be  got  in  by  a  mortgagee,  the  Court 
will  not  permit  a  prior  incumbrancer  to  procure  a  surreptitious 
release  {h). 

It  is  laid  down  by  Mr.  Powell  (i),  on  the  authority  of  a  dictum  in 
Equity  Cases  Abridged  {k),  that  if  a  first  mortgagee  purchase  a 
subsequent  judgment,  ivithout  the  consent  of  the  mortgagor,  a  mesne 
mortgagee  may  redeem  without  payment  of  both,  because  such  a 
transaction  tends  to  burden   the  estate,   without  bettering  the 


(m)  Edmunds  v.  Povey,  1  Vera.  187  ;  [d)  8  &  9  Vict.  c.  112. 

Sadler  v.  Bush,  2  ib.  30.  (e)  Fagg's  Case,  1  Eq.  Ca.  Ab.  354,  pi. 

■{x)  Sates  V.  Brothers,  2  Sm.  &  G.  509.  1  ;  1  Ch.  Ca.  81  ;  Marcourt  v.  Knowell, 

{y)  Willoughby  v.  fT.   1  T.  E,  763  ;  2  Vern.  159. 

Maundrell  v.  M.  10  Ves.  270  ;  Evans  v.  ( /)  Garter  v:  C.  3  K.  &  J.  116  ;  4  Jur. 

Bicknell,  6  iJ.  174,  185.  N.  S-.  63.          ,     .. 

(z)  Nicholls  T.    How,    2   Vera.    389  ;  (g)   Qucsre,    whether  the  doctrine  of 

Fleetwood's  Case,  8  Rep.  171,  a.;  Xing  v.  notice,  as  recognised  in  Davis  v.  Strath- 

Zamb,  18  Pri.  649.  more,  16^  Ves.  419,  would  apply  to  this 

\a)  Mch)lls  v.  ffow,  sup.  case. 

(J)  Russell  Road  Purchase  Monies,  12  (A)  Earl  of  Huntington  v.  Greenville, 

Eq.  78,  V.  C.  Malins.  1  Vera.  49. 

(c)  Churchill  v.  Grove,  1  Ch.  Ca.  35 ;  (i)  See  1  Pow.  536,  ed.  4. 

Holt  V.  Mill,   2  Vera.   279  ;  1  Eq.   Ca.  (k)  Breerton  v.  Jones,  1  Eq.  Ca.  Abr. 

Ab.  323.  326,  pi.  11.  And  see  Fish.Mtg,  608,ed.  3. 
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security  of  the  mortgagee ;  a  position  whicli,  it  is  submitted,  is  not 
tenable. 

In  one  case,  a  married  woman,  having  a  life  estate  in  lands  to 
her  separate  use,  granted  in  the  year  1811  an  annuity  to  A.,  and 
limited  an  equitable  term  for  better  securing  it,  which  annuity 
was  properly  registered;  in  1820  she  and  her  husband  granted 
another  annuity  to  B.  out  of  the  same  life  estate,  and  part  of  the 
consideration  money  was  applied  in  paying  off  an  outstanding  legal 
mortgage,  and  the  mortgage  term  was  assigned  to  a  trustee  in  trust 
for  better  securing  B.'s  annuity,  but  this  annuity  was  not  properly 
registered ;  in  1821  B.  took  possession,  and  he  and  his  exe- 
cutor remained  in  receipt  of  the  rents  till  1839,  when  a  bill  was 
filed  against  him  and  the  grantor  by  A.  to  set  aside  B.'s  annuity  as 
invalid,  and  alleging  payment  of  his  own  annuity  up  to  1820,  which 
he  could  not  prove,  although  the  grantor,  the  co-defendant  of  B., 
admitted  the  fact ;  the  Court  dismissed  his  bill  (as  against  B.)  with 
costs,  on  the  ground  of  the  Statute  of  Limitations  and  laches,  and 
refused  an  inquiry  as  to  the  payment  of  A.'s  annuity  (l). 

Where  a  purchase  is  made  from  parties  as  if  free  from  incum- 
brances, a  prior  judgment  cannot  be  set  up  by  the  same  parties  (m). 

But  where  the  legal  estate  is  affected  with  an  express  trust  for 
the  first  incumbrancer,  it  will  not  avail  a  second  incumbrancer  to 
get  it  in  after  notice ;  as  where  the  mortgagor  was  one  of  three 
trustees,  and  borrowed  the  trust  monies  on  the  security  of  a  deposit 
of  the  title  deeds  of  his  copyholds,  and  then  created  a  second 
equitable  incumbrance,  which  last  incumbrancer,  after  notice, 
purchased  and  took  a  conveyance  from  the  mortgagor's  assignees  of 
the  equity  of  redemption  and  legal  estate  (n). 

So  the  getting  in  of  an  outstanding  legal  estate  from  a  bare 
trustee  without  any  pecuniary  interest  gives  no  priority  (o). 

Again  an  incumbrancer  getting  in  the  legal  estate  from  a  person 
who  was  trustee  for  all  incumbrancers  with  notice  of  their  rights 
gains  no  priority  (jj);  the  trustee  cannot  alter  the  priorities  by 
conveying  the  legal  estate  to  one  of  the  incumbrances  (g). 


(0  SearU  v.  Colt,  1  Y.  &  C.  C.  C.  36. 

(wi)  Oannock  v.  Jauniyy,  27  L.  J.  Ch. 
57,  V.  C.  Kindersley. 

(re)  Allen  v.  KnigU,  5  Ha.  272 ; 
affirmed  16  L.  J.  Ch.  870';  11  Jur. 
527.  And  see  Bammdera  y.  Dehew,  2 
•Vern.  271. 

(o)  Prosser  v.  Rice,  29  Beav.  74.     See 
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(p)  Sharpies  v.  Adams,  32  Beav. 
213  ;  Saunders  v.  Dehew,  sup.  ;  Allen 
T.  KnigU,  sup. ;  Ortigosa  v.  Brown,  47 
L.  J.  Ch.  168,  y.C.  Hall ;  Sealh\.  Crea- 
lock,  10  Ch.  22  ;  Blennerkasset  v.  Day,  2 
Ba.  &  Be.  133. 

)  Sharpies  v.   Adams,  mp.  ;  Max- 
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But  if  the  legal  estate  is  obtained  from  the  trustee  bond  fide  Legal  eatate 
"  _     from  trustee. 

at  the  time   of   the   advance,   without  notice  of   the  trust,   it' 

will   prevail,    though    the    trustee   was   acting  in   fraud   of   his 

trust  (r). 

The  fraudulent   act  of  a  trustee  cannot  confer  any  equitable  ^^sm^  "^ 

trustee, 
title  as  agamst  the  cestui  que  trust  {s).    A  trustee  under  a  will, 

being   also   trustee   under  a   settlement,   induced   his   co-trustee 

under  the  will  to  transfer  stock  subject  to  the  trusts  of  the  will, 

into  his  sole  name,  in  exchange  for  a  forged  mortgage,  the  stock 

to  be  held  by  him  on  the  trusts  of  the  settlement;  semble  the 

cestuis  que  trusts  under  the  will  did  not  lose  their  right  to  the 

stock  (t). 

Getting  in  the  legal  estate  in  part  of  a  security  will  not  protect 
the  incumbrance  over  the  rest(M). 

If  the  incumbrancer  have  no  notice  at  the  time  of  his  advance,  he  The  time  of 
can  get  in  the  legal  estate  or  title  at  any  time,  either  before  or  at  the  f|,al"|.,tate. 
time  of  the  advance  (x) ;  or  at  any  time  afterwards  (y),  although 
between  payment  and  getting  in  the  legal  title  he  had  notice  (z), 
and  even  after  suit  (a). 

But  an  equitable  incumbrancer  cannot  avail  himself  of  the  Agreement  not 
exercise  of  a  legal  power  by  the  mortgagor  if  he  has  notice  of  wa^po^er*  * 
an  agreement  by  the  latter  not  to  exercise  it  to  the  prejudice 
of  the  first  mortgagee  (6) ;  and  a  person  who  takes  a  legal  mort- 
gage with  notice  actual  or  constructive  of  an  infirmity  of  title, 
is  subject  to  the  equities  existing  against  the  title,  and  if  the  latter 
is  set  aside  the  mortgage  falls  also  (c). 

fidd  V.    Burton,     17    Eq.    15,   M.    R.;  (,u)  Marsh  v.  Lee,  1  Ch.  Ca.  162. 

Mumford    v.   Stohwasser,    18    ib.    563,  [x)  Muntington  v.  Qreenville,  1  Vem. 

M.  E.  49. 

(?■)  Pilcher  v.  Rawlins,    7   Ch.   259  ;  (v)   Willoughby  v.  W.   1  T.  E.  763  ; 

reversing  11  Eq.  53,  M.  E. ;  disapproving  Barnelt  v.  Weston,   12  Ves.  130  ;  Oooke 

Carter  v.   C.   3  K.   &  J.  617.     And  see  v.  Wilton,  29  Beav.  100  ;  7  Jur.  N.  S. 

Hunter  v.  Walters,  7  Ch.  75  ;  affirming  281  ;  Skarpe  v.  Foy,  4  Ch.  35. 

11   Eq.   292,  V.   C.    Malins ;   Lloyd  v.  (;;)    Blackuxod   v.    Londxm   Cltartfrcd 

Attwood,  3  De  G.  &  J.  614  ;  5  Jur.  N.  S.  Bank,  5  J.  C.  92,  113  ;  Spencer  v.  Pear- 

1323.  son,  24  Beav.  266. 

(«)  Cory  V.  Eyre,  1  De  G.  J.  &  S.  149  ;  (a)  lb. ;  Bales  v.  Brothers,  2  Sm.  &  G. 

Shropshire  Union  R.  v.   The  Queen,    7  509  ;  17  Jur.  1174  ;  18  J.  C.  715. 

L.  B.  H.  L.  496  ;  reversing  8  L.  R.  Q.  B.  (b)  Hurst  v.  H.  16  Beav.  372. 

420.  (c)  Gookson  v.  Lee,  23  L.  J.  Ch.  473, 

(<)  Case  V.  James,  3  De  G.  F.  &  Jo.  C.  A. 
266  ;  7  Jur.  N.  S.  869. 
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(9.)  Purchaser  for  value  without  notice. 

A  mortgagee  or  purchaser  for  value  without  notice  if  lie  has 
obtained  or  can  obtain  the  legal  estate,  is  completely  protected 
against  prior  incumbrancers  and  cestuis  que  trust  {d),  although  he 
paid  his  money  on  a  false  representation  of  facts  (e). 

It  was  suggested  (/)  that  the  legal  estate  would  be  no  protection 
if  the  person  conveying  the  legal  estate  had  notice  of  an  express 
prior  triist  or  incumbrance  ;  but  this  view  has  not  been  adopted,  and 
the  purchaser  will  be  protected  notwithstanding  that  the  grantor 
committed  a  breach  of  trust  {g),  and  the  defence  will  be  sustained 
although  the  purchaser,  in  order  to  make  out  his  title  to  the  legal 
estate,  has  to  rely  on  an  instrument  which  discloses  the  trust  or 
prior  incumbrance,  the  purchaser  not  having  notice  of  such  instru- 
ment at  the  time  of  his  purchase  ill). 

So  a  purchaser  in  possession  of  the  legal  estate  is  protected,  though 
he  claims  under  a  forged  will,  if  without  notice  of  the  forgery  (i) ; 
or  if  he  makes  further  advances  to  a  person  falsely  representing 
himself  as  heir  to  the  mortgagor  in  ignorance  of  a  will  {k). 

Before  the  Jud.  Act  (Z),  a  plea  of  purchase  for  valuable  con- 
sideration without  notice  might  have  been  set  up  in  equity  by  an 
equitable  incumbrancer  against  claimants  under  an  equitable  as  well 
as  under  a  legal  title.  The  principle  applied  in  both  cases ;  the 
incumbrancer  had  bona,  fde  paid  his  purchase  money,  whatever  the 
estate  or  interest  purchased  may  have  been.  The  Court  gave  no 
assistance  against  him  nor  prejudiced  his  rights.  The  Court  would 
not  take  away  from  such  purchaser  any  advantage  which  he  may 
have  fairly  obtained  at  law  for  his  protection  (m). 

The  claimant  with  the  equitable  title  had  no  relief,  for  equity 
would  take  no  step  whatever  against  such  a  purchaser  (w) ;  and  the 
claimant  with  the  legal  title  had  no  relief  in  equity  for  the  additional 


(d)  JmMV.  Powles,  S  My.  &  K.  581. 

(c)  Young  v.  Y.  3  Eq.  805,  T.  C. 
Malins. 

(/)  aurter  v.  C.ZK.k  J.  617  ;  4  Jur. 
N.  S.  63  ;  referring  to  Mawndrell  v.  M. 
10  Ves.  246  ;  and  E^yp.  Knott,  11  ib. 
609  ;  and  followeihy  Sharpies r.  Adams, 
32  Bear.  213. 

(g")  Pilcher  v.  Rawlins,  7  Ch.  259  ;  re- 
versing 11  Eq.  63,  M,  R. 


W  Ih. 

(i)  Jones  v.  Powles,  sup.  But  see 
Robinson  v.  Briggs,  1  Sm.  k  G.  188,  224. 

{Te)  Young  Y.  Y.  sup. 

{I)  36  &  37  Vict.  c.  66. 

(m)  Eyre  v.  Burmester,  10  H.  L.  103; 
8  Jur.  N.  S.  1019. 

(«.)  JerrardY.  Saunders,  2  Ves.  J.  454  ; 
Hunter  v.  Walters,  11  Eq.  292,  V.  C. 
Malins ;  affirmed  7  Ch.  59, 
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reason,   that  he  could  recover  at  law  (o).      This  was  the  law, 
notwithstanding  some  cases  to  the  contrary  (p). 

An  exception  was  made  in  the  case  of  dower,  for  although  that  is  Dower, 
founded  on  a  legal  title,  equity  had  a  concurrent  jurisdiction,  and 
in  analogy  to  law,  where  such  a  plea  could  not  be  looked  at,  decided 
against  it  (g) ;  although  it  would  have  been  otherwise  if  the  widow 
applied  for  equitable  relief  (r). 

A  similar  exception  was  made  in  the  case  of  tithes  or  a  bill  for  Tithes, 
fines  for  a  like  reason  (s). 

The  doctrine,  however,  that  no  relief  whatever  would  be  given  Daclaration  of 
against  a  bond  fide  purchaser  for  value  without  notice  required 
qualification,  as  the  Court  would  make  a  declaration  of  priority  of 
right  between    purely  equitable   claimants  (i).      The  defence   of 
purchase  bond  fide  without  notice  was  a  shield,  nothing  more. 

A  strong  indication  of  opinion  was  intimated  that  the  plea 
ought  not  at  all  to  avail  an  equitable  incumbrancer  who  takes 
subject  to  all  equities  (m)  ;  but  the  rule  was  held  to  apply  to  an 
equitable  incumbrancer. 

Where,  however,  there  was  a  legal  title  and  also  an  equitable 
right  incident  to  it  which  could  only  be  enforced  in  equity  {e.g.,  the 
right  of  foreclosure),  the  Court  enforced  that  right  notwithstanding 
the  plea  (x),  but  would  not  order  a  delivery  of  the  deeds  («/) ;  and 
the  legal  owner  was  left  to  his  action  of  trover  at  law  where  the 
right  to  the  deeds  accompanies  the  legal  estate  (z). 

(o)  Fitzgerald  v.  Fauconbridge,  Fitzg.  443  ;  17  L.  J.  Ck  353  ;  affirming  5  Ha. 

211  ;  Burlacev.  Cooke,  Freem.   Ch.  24  ;  475  ;   Phillips  v.   P.   sup.;    Thorpe-  v. 

Parker  v.  Blythmore,  2  Eq.  Ca.  Ab.  79,  Holdsworth,  7  Eq.  146,  V.  C.  Giffard. 

pi.  1  ;   Wiseman  v.  Westland,  1  Y.  &  J.  (u)  Frazer  v.  JoTies,  s^ip. 

117  ;  Payiie  v.  Compton,  2  Y.  &  C.  Exo.  (x)  Finch  v.  Shaw,  19  Bear.  500 ;  18 

457  ;   Wallwyn  v.  Lee,  9  Ves.  24  ;  Joyce  Jur.   935  ;   affirmed  5   H.   L.   C.    905  ; 

V.   De  Moleyns,   2  J.   &  L.   374  ;    Att.  Seath  v.  Crealock,  18  Eq.  215,   V.  C. 

Gen.  V.  Wilkins,  17  Beav.  285  ;  17  Jur.  Bacon  ;  affirmed  10  Ch.  26. 

885  ;  Gait  v.  Osbaldeslon,  1  Euss.  158  ;  5  (y)  Head  v.  Egerton,  3  P.  "Wms.  278  ; 

Mad.  428.  ^""•^  ^-  ^''"^i  2  De  G.  P.  &  Jo.  578  ; 

(p)  Sogers  v.  Scale,  Froem.  Ch.  84 ;  affirming    6    Jur.   N.    S.    907,    M.   E. ; 

Strode -J.  Blackbume,  3  Ves.  222.  Thorpe  v.  Soldsworth,   mp.;.  SeaOi  v. 

(q)   Williams  v.  Lambe,  3  Bro.  C.  C.  Crealock,    10     Ch.    22 ;     reversing    on 

264.  this  point  18  Eq.  215,   V.  C.   Bacon  ; 

(r)  1  Eop.  H.  &  "W.  451-2,  ed.  2.  Waldy  v.  Gray,  20  ib.  238,  V.  C.  Bacon; 

(«)  Collins  T.  Archer,  1  Euss.  &  My.  Fogg  v.  James,  8  L.  T.  N.  S.  5,  V.  C. ; 

284  ;  Phillips  v.   P.  4  De  G.  F.  &  Jo.  Frazer  v.  Jones,  sup. 

217  ;  8  Jur.  N.  S.  145.    But  see /oj^ce  v.  (z)  Mooper  v.   Eamsbottom,  6   Taunt. 

De  MoUyns,  sup.  12  ;  Hamngton  v.  Price,  3   B.  &  Ad. 

(()  Stackhouse  t  Countess  of  Jersey,  1  170  ;  Philips  v.  Pobinson,  4  Bing.  106  ; 

Jo.  &  H.  721 ;  Frazer  v.  Jones,  12  Jur.  and  see  sup.  pp.  309,  852. 

Digitized  by  Microsoft® 


864 


PiilOElTY  Of  iNCtJMUEANCES. 


Ghap.  68. 


Deliveiy  of 
deeds  as 
between  equit- 
able claimants. 


Mortgage  in 
fee  by  tenant 
for  life. 


And  where  the  plaintiff  without  the  legal  estate  had  a  right  to 
have  the  legal  estate  conveyed  to  him,  the  Court  made  no  order  for 
delivery  of  the  deeds,  but  the  decree  was  without  prejudice  to  an 
action  at  law  for  them  (a).  But  if  the  Court  was  making  a  final 
decree  as  if  the  fund  was  in  Court,  or  if  the  legal  estate  was  out- 
standing and  the  Court  had  to  declare  the  right  between  several 
innocent,  adverse  beneficial  interests,  an  order  would  be  made  for 
delivery  of  the  deeds  even  against  a  bond  fide  purchaser  for  value 
without  notice  (h). 

It  was  said  that  the  plea  of  purchase  for  value  without  notice  did 
not  apply  where  the  person  who  deposited  the  deed  or  conveyed  the 
estate  had  no  interest  (c) ;  or  had  obtained  the  deed  which  conferred 
the  interest  by  fraud  {d). 

In  Wallwyn  v.  Lee  (e),  a  mortgage  in  fee  was  made,  with  delivery 
of  the  title  deeds,  by  the  tenant  for  life,  pretending  to  be  owner  of 
the  fee,  and  a  plea  of  purchase  without  notice  was  allowed  against 
the  remainderman.  The  plek  was  held  good,  not  because  the  Court 
decided  for  ever  in  favour  of  the  mortgagee  as  the  rightful  owner, 
but  because  a  Court  of  equity  would  give  no  relief  against  him  (/). 

The  plea  of  purchase  for  value  without,  notice  could  not  be  set  up 
by  a  purchaser  of  a  lease,  under  a  stipulation  that  the  vendor's  title 
was  not  to  be  inquired  into  {g). 


(10.)  Effect  of  the  Jud.  Act. 

Since  the  Jud.  Act  (/t),  the  position  of  a  plaintiff  with  the  legal 
title  is  altered.  Every  Court  can  now  enforce  legal  as  well  as 
equitable  claims,  so  that  a  mortgagee  with  the  legal  estate  can  join 
in  the  same  action  claims  for  foreclosure  and  for  delivery  of  the 
deeds;  and  the  defence  of  purchase  bond  fide  for  valuable  considera- 
tion without  notice  would  not,  it  would  seem,  avail  {i).  In  other 
respects  the  law  remains  unaltered. 


(a)  Thorpe  v.  Soldsioorth,  7  Eq.  139, 
T.  0.  GifiFard. 

(b). Newton  v.  N.  6  ib.  135,  M.  E.; 
approved  4  Ch.  143  ;  Smith  v.  Chichester, 
^  Dr.  &  W.  393,  402  ;  Stackhouse  r. 
Countess  of  Jersey,  1  J.  &  H.  721. 

(c)  Newton  v.  N.  sup.  But  see  Fish. 
Mtg.  629,  ed.  3. 

(d)  Ogilvie  v.  Jeaffreson,  2  Giff.  353  ; 
Parker  v.  Clarke,  30  Beav.  64  ;  7  Jur. 


,N.  S.  1267  ;  Eyre  v.  Burmester,  10 II.  L. 
90  ;  8  Jur.  N.  S.  1019; 
(c)  9  Ves.  24. 

(/)  n. 

(g)  Sobson  v.  Flight,  34  Beav.  110  ; 
11  Jur.  N.  S.  1228 ;  4  De  G.  Jo.  &  Sm. 
608  ;  34  L.  J.  Ch.  226. 

(h)  36  &  87  Vict.  c.  66,  b.  24,  subs.'  6. 

(i)  Mackeson  and  Fortes,  Jud.  Acts,  p. 
26-7,  and  notes. 
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By  sect.  24  sub-sect.  2  of  the  Jud.  Act  (k),  equitable  defences  and 
relief  may  be  relied  on  in  all  divisions  of  the  High  Court.  It  is 
presumed  that  no  new  rights  are  created  under  this  sub-section. 
The  equitable  doctrine  which  favours  a  purchaser  for  value  with- 
out notice  would  not  apply  by  way  of  defence  in  the  case  of  a 
sale  of  a  ship,  which  was  liable  to  a  maritime  lien  for  damage,  Maritime  lien 
in  whatever  Court  such  lien  was  sought  to  be  enforced.  Such  a  "'  "^^' 
lien  follows  the  ship  in  whose  hands  soever  it  comes  [1),  but  it 
must  be  enforced  with  reasonable  diligence  (m).  It  is  submitted 
that  in  no  Court  could  the  purchaser  dispute  the  prior  lien  for 
damage. 

Some  difficulties  may  arise  in  an  action  for  dower  against  a  Dower, 
purchaser  from  the  husband  for  value  without  notice ;  the  wife  may 
not  be  able  to  enforce  discovery  or  inspection  (n),  but  the  legal  title, 
it  is  submitted,  must  prevail  in  whichever  division  the  action  is 
brought. 


11.  Generally. 

The  purchaser  or  mortgagee  will  not  be  affected  by  the  fraudulent  Fraud  of 
dealings  of  soHcitors  and  others  through  whom  the  transaction  is  "  '^'*'"^' 
effected,  if  he  has  no  notice  (o). 

Where  a  bond  was  assigned  to  the  vendor's  solicitor  in  part  pay- 
ment of  purchase  money,  a  deposit  of  the  bond  by  the  solicitor  for 
value  was  protected  (p). 

The   defence   of  purchase   for  value   cannot   be  raised  by  de-  Pleading. 

murrer  (g').     It  must  be  formally  pleaded  as  a  fact.     An  objection 

taken  orally  will  not  do  (r). 

In  the  exception  in  the  Statute  of  Limitations  (s),  as  affecting  Statute  of 

Limitations, 
frauds  in  favour  of  bond  fide  purchasers  for  valuable  consideration 

without   notice,   the  purchaser  is  not   protected  if  he   contracts 

through  an  agent  cognisant  of  the  fraud  (t). 


(k)  36  &  37  Vict.  c.  66.  affirmed  7  Ch.  75. 

{I)  Bold  Buccleuch,  7  Mo.  P.  C.  267.  (p)  Ashwin  v.  Burton,  9  Jur.  N.  S. 

(ot)  Europa,  32  L.  J.  P.  M.  &  A.  188  ;  319 ;  11  W.  E.  103,  M.  E. 

9  Jur.  N.  S.  699.  (q)  Yam  v.  F.  8  Ch.  383,  391,  V.  C. 

(»)  Oomm  V.   Parrott,  3  C.  B.  K   S.  Malins. 

47.  W  Phillips  V.  P.  8  Jur.  N.  S.  US  ;  i 

(o)  Lloyd  V.  Attwood,  3  De  G.  &  Jo.  De  G.  F.  &  Jo.  208. 

6U;  5  Jur.    N.   S.    1322;    Hunter   v.  (s)  3  &  4  Wm.  4,  o.  27,  8.  26. 

Warltcru,    11   Eq.    292,  V.   C.    Malins  ;  (<)   Yane  v.  Y.  sup. 

3  K 
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This  mode  of  defence  has  been  held  not  to  apply  to  the  case  of  an 
attorney's  lien,  as  against  a  prior  purchaser  or  mortgagee  (m). 

Where  a  second  mortgagee  released  his  security  in  exchange  for 
forged  securities,  he  lost  his  priority  over  the  third  incumbrancer, 
who  took  without  notice  (x). 

Where,  on  the  forgery  of  a  security,  the  genuine  deed  is  pledged, 
the  owner  can  recover  the  genuine  deed  (y). 

It  was  held  that  where  an  incumbrancer  obtains  possession  of 
the  legal  estate  by  mistake,  he  cannot  avail  himself  of  it  (a) ;  but 
this  has  been  disapproved  of  (aa). 

It  is  sufficient  in  the  action  to  allege  notice  without  entering  into 
details  (&).  Where  the  notice  is  verbal,  it  is  a  question  for  the 
jury  (c). 

The  evidence  of  a  single  witness  will  not  suffice  against  a  positive 
denial  of  notice,  but  the  question  of  credit  may  make  an  exception 
to  the  rule  (d). 

Denial  of  notice  must  be  made  although  not  charged,  and  must 
not  be  evasive  (e). 

As  to  the  priority  of  railway  debentures  generally,  see  (/),  and 
in  the  winding  up  of  a  company  the  debentures  have  priority, 
although  the  time  for  payment  of  the  debentures  has  not  arrived  {g). 

When  a  company  comes  to  be  wound  up,  the  arrangement  for 
the  continuance  of  the  loan  for  a  certain  time  necessarily  comes  to 
an  end  (g). 


{u)  Smith  V.  Chichester,  2  Dr.  &  "W. 
393.     And  see  sup.  p.  847. 

(x)  Eyre  v.  Burmester,  i  De  G.  Jo.  & 
Sm.  435  ;  reversing  10  Jur.  N.  S.  379, 
M.  E. 

iy)  Newton  v.  Beck,  4  ib.'SiO,  Exc. 

(a)  Carter  V.  C.  3  K.  &J.  617  ;  4  Jur. 
N.  S.  63,  V.  C.  "Wood.    ' 

(era)  Pitcher  v.  Rawlins,  7  Ch.  270. 

(5)  Ord.  Jud.  Act,  1875,  xix.  (26). 

(c)  Edwards  v.  iScott,  2  So.  N.  E.  266. 


(d)  Howorth  v.  Deem,  1  Ed.  351 ; 
Janson  v.  Bany,  2  Atk.  140  ;  Only  v. 
Walker,  3  ib.  407  ;  ^ans  v.  Bicknell,  6 
Ves.  184 ;  E.  I.  Co.  v.  Donald,  9  ib. 
283. 

(e)  Ord.  Jud.  Act.  xix.  (22). 
(/)  Sup.  366-7. 

{g)  Panaina,  dec.,  Boyal  Mail  Co.  5 
Ch.  318,  323  ;  Hodson  v.  Tea  Co.  14 
Ch.  D.  859,  V.  C.  Hall. 
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8.  Stat.  3  d4  Wm.  4,  c.  42 878 

9.  Interest  by  tenants  for  life  and  others  .        .        .     .  879 

10.  Agreement  for  reduction  of  interest  on  punctual  pay- 

ment    883 

11.  When  interest  stops 885 

12.  ApporUonment  of  interest 887 

13.  Generally .     .  888 

14.  Usury 890 

15.  Income  tax 890 

(1.)  Usual  covenant  for  payment. 

The  mortgage  deed  usually  contains  a  covenant  for  payment  of  in- 
terest; but  even  if  it  does  not  contain  any  provision  for  interest,  the 
mortgagee  is,  as  a  general  rule,  entitled  to  interest  from  the  date  of 
the  deed  (a).    In  a  special  case,  however,  no  interest  was  allowed  (b). 

Where  in  a  settlement  there  was  a  covenant  to  pay  the  principal, 
but  no  mention  was  made  of  interest,  it  was  held  that  interest  was 
payable,  but  only  at  4  per  cent,  (c) ;  but  under  similar  circumstances 
5  per  cent,  was  allowed  on  the  ground  that  the  debt  was  legal  (d). 

Where  the  recitals  in  a  mortgage  contained  an  agreement  for 

(a)  Farquhar  v.  Morris,  7  T.  E.  124.        and  Knapp  v.  Bwrnahy,  30  L.  J.  Ch. 
(J)  Thompaon  v.  Drew,  20  Beav.  49.       S44,  V.  C.  Wood.     &es  Be  Kerr's  Poliay, 
See  Hodge's  Case,  26  L.  J.  Bk.  77.  8  Eq.  331,  V.  C.  James ;  Carey  v.  Doync', 

(c)  Smith  T.  Coplestone,  11  Beav.  482.       5  Ir.  Ch.  R.  104  ;  Lippard  v.  RickeUs,  14 
(d!)  Sviynfen  v.  Scavm,  1  Ves,  S.  99  ;      Eq.  291,  V.  C.  Bacon. 

3  K  2 
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interest,  but  there  was  no  provision  for  interest  in  the  other  parts 
of  the  deed,  interest  was  nevertheless  recoverable  (e). 

Where  an  award  was  made  under  an  order  of  Court  of  sums 
payable  on  two  days  certain  by  sale  of  securities,  but  no  mention 
was  made  of  interest,  it  was  held  that  no  interest  was  chargeable  on 
the  securities  against  subsequent  assignees  thereof,  though  the  sale 
was  delayed  thirty  years  (/). 

Interest  is  payable  on  a  deposit  of  title  deeds  to  secure  a  debt, 
which  would  not  otherwise  carry  interest  {g) . 

Interest  on  a  mortgage  will  be  payable  by  way  of  damages,  when, 
according  to  the  usual  form  in  mortgages,  interest  is  only  provided 
for  up  to  the  day  fixed  for  payment  of  the  principal  money,  if 
payment,  is  not  made  on  that  day(/i).  The  rate  of  interest  after 
the  day  will  not  be  the  rate  payable  before  the  day,  but  5  per  cent, 
only  (i). 

It  is  safer  to  have  a  covenant  for  payment  of  interest  separate 
from  the  principal,  if  the  principal  is  not  paid  at  the  day  ap- 
pointed {k) ;  though  it  would  appear  that  such  separate  covenant 
is  not  necessary  (Z). 


Interest  con- 
verted into 
principal. 


time  of  loan. 


(2.)  Conversion  of  interest  into  principal. 

It  is  material  to  consider  to  what  extent,  and  in  what  manner,  the 
interest  due  on  a  mortgage  debt  may,  by  agreement  inter  partes,  be 
converted  into  principal,  and  carry  interest. 

The  governing  principle  acted  upon  in  matters  of  mortgage  by 
the  Courts  is,  (as  already  frequently  noticed),  that  the  mortgagee 
shall  be  entitled  only  to  principal,  interest,  and  costs ;  and  it  pro- 
tects the  debtor  with  peculiar  jealousy  against  any  attempt  on  the 
part  of  the  mortgagee,  by  taking  advantage  of  the  necessities  of  the 
mortgagor,  to  impose  on  him  harsher  terms.  Acting  on  this  prin- 
ciple, equity  held  that  an  agreement  entered  into  at  the  time  of  the 
loan  for  converting  interest  into  principal  from  time  to  time  as  it 


(e)  Ashwell  v.  Staunton,  30  Beav.  52. 

(/)  CoUett  v.  Newnham,  1  Drew.  HI. 

{g)  AsMon  y.  Dalton,  2  Coll.  565  ;  10 
Jur.  451  ;  Carey  y.Doyne,  5  Ir.  Ch.  Eep. 
104  ;  Kerr's  Policy,  8  Eq.  331,  V.  C. 
James  ;  Lippard  v.  liieketts,  14  ib.  294, 
V.  C.  Bacon.     See  mp.  p.  323. 

(A)  Price  V.  The  Great  Western,  E.  Co. , 
16  M.  &  "W.  244  ;  16  L.,  J.  Exo.  87.   And 
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see  6  Man.  &  G.  64;  see  Gordillo  v. 
Weguelm,  5  Gh.  D.  303.    See  inf.  p.  888. 

(i)  CooJc  T.  Fowler,  7  L.  E.  II.  L.  27 ; 
Be  Moherts,  14  Ch.  D.  49,  C.  A. 

[h)  Dickenson  v.  Sarrison,  i  Pri.  282  ; 
Attwood  V.  Taylor,  1  Man.  &  G.  279, 
807  ;  King  v.  Greenhill,  6  Scott's  N".  E. 

(Z)  2Dav.  Conv.  591,  ed.  3,  and  inf. 
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should  become  due,  was  oppressive  and  unjust,  and  tended  to 

usury,  and  that  consequently  it  could  not  be  supported  (m). 

When  interest  has  once  accrued  due,  it  becomes  a  debt.     There  Agreement 

after  interest 
is  no  longer,  therefore,  any  objection  to  an  agreement  inter  partes  due. 

that  it  shall  be  considered  principal,  and  thenceforth  carry  interest. 
Indeed  it  would  be  injurious  to  the  mortgagor  to  establish  the 
contrary,  as  it  would  remove  an  inducement  to  the  mortgagee's 
permitting  his  principal  to  remain ;  and  consequently  equity  recog- 
nised such  agreements  (w) ;  but  there  must  be  no  extortion  on  the 
part  of  the  mortgagee,  or  otherwise  the  Court  will  interpose  to  the 
relief  of  the  mortgagor  (o). 

The  Court  considers  the  arrear  of  interest  so  converted  into  Where  a  subse- 
quent charge, 
principal  by  agreement  between  the  parties,  in  the  light  of  a.  further 

advance.  But  inasmuch  as  a  further  loan  made  by  a  mortgagee, 
after  notice  of  a  puisne  incumbrance,  is  not  allowed  to  be  tacked  (p), 
but  must  be  postponed  to  that  incumbrance,  it  follows  that  a  mort- 
gagee shall  not  be  allowed  to  convert  interest  into  principal,  as 
against  a  subsequent  charge  of  which  he  had  notice  at  the  time  of 
the  agreement  (q). 

So  upon  an  assignment  of  a  mortgage  the  interest  cannot  be  On  assign- 
converted  into  principal  without  the  consent  of  the  mortgagor  (r), 
and  the  rule  of  the  Court  is  strict  on  this  point  (s). 

The  conversion  of  interest  into  principal  must  appear  by  the  Intention  must 
manifest  intention  of  the  mortgagor :  it  is  not  sufficient  that  an 
account  be  stated  between  the  parties.  As  a  general  proposition  it 
may  be  laid  down,  that  the  agreement  that  interest  shall  become 
principal  and  carry  interest,  must  be  declared  by  writing  under  the 
hands  of  the  parties  {t) ;  but  this  will  not  extend  to  the  case  of  a  Banking 
balance  on  a  banking  account,  which,  by  the  custom  of  trade,  is 
made  up  of  principal,  and  of  interest  turned  into  principal,  by 
successive  rests,  and  interest  on  such  interest  (u) ;  though  com- 
pound interest  will   not  be   allowed  upon  the  balance  of  such 

(m)  Broadway  v.   Moreeraft,  MoSely,  {p)  Sup.  p.  826. 

248 ;   Mitford    v.    Featlmrstonhaugh,    2  {q)  Digiy  v.    Craggs,   Amb.   612 ;   2 

Ves.  S.  445  ;  Sir  Thomas  Mecr's  Case,  Ed.  200  ;  Montague  v.  Saicliffe,  2  Fonbl. 

cited  in  Cas.  t.   Talb.  40 ;  Osmlston  v.  Eq.  438. 

TarmmUh,  2  Salk.    449  ;   Chambers  v.  (r)  Sup.  p.  655. 

Goldwin,  9  Ves.  271.     And  see  Page  v.  (s)  Cottrell  v.  Finney,  9  Ch.  548  ;  not- 

Broom,  4  01.  &  F.  437.  withstanding   Chesterfield  v.    Cromwell, 

(n)  Brown  v.  Barkham,   1  P.  Wms.  sup. 

654  ;  Chesterfield  v.  Cromwell,  1  Eq.  Ca.  {t)  Brown  v.  Barkham,  sup. 

Ab.  286,  pi.  1.  (m)  Rufford  v.  Bishop,  5  Russ.  346 ; 

(o)  Thomhill  v.  Svans,  2  Atk,  330,  Morgan  v.  Mather,  2  Ves.  J.  21  ;  Black- 
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account  after  the  account  is  closed  {x) ;  nor,  independently  of  3  &  4 
Wm.  4,  c.  42,  will  even  simple  interest  be  given  upon  siich  last 
balance,  however  long  it  may  be  before  the  action  is  brought  to 
recover  it  (t/).  And  bankers  cannot  charge  compound  interest 
after  they  have  taken  a  mortgage  {z) ;  nor  on  advances  under  a 
creditor's  deed  (a).  And  when  securities  are  deposited  with 
bankers  in  respect  of  specific  sums,  they  are  only  entitled  to  simple 
interest  on  such  amount  (&).  As  to  what  amounts  to  an  agreement 
to  turn  interest  into  principal,  see  (c). 

In  a  case  in  Ireland,  where  the  principal  and  interest  found  due 
on  a  judgment  debt  was  decreed  to  be  raised  by  sale  of  the  estate 
against  the  tenant  for  life  and  remainderman,  which  sale  was  not 
made;  but  the  tenant  for  life  continued  to  pay  interest  on  the  gross 
sum  during  his  life,  the  Court  presumed  an  agreement  between  all 
parties  to  pay  interest  on  the  compound  sum  in  consideration  of  a 
forbearance  to  enforce  a  sale  (d). 

In  case  interest  runs  in  arrear,  and  in  the  mortgagee's  accounts 
of  arrears,  rests  are  made  from  time  to  time,  on  which  interest  is 
calculated,  and  ultimately  a  general  account  of  all  arrears,  calculated 
on  the  footing  of  those  rests,  is  signed  by  the  mortgagor,  and  con- 
firmed by  a  deed  for  securing  the  balance,  although  executed  three 
years  afterwards,  the  mortgagor  is  liable  (e). 

The  mortgage  duty  must  be  paid  on  the  amount  of  interest  con- 
verted into  principal  by  agreement  inter  partes,  in  like  manner  as 
on  any  other  fresh  advance. 

Two  singular  questions  have  arisen  as  to  compound  interest  on 
mortgages,  where  a  second  mortgage  was  composed  of  principal  and 
interest  on  the  first  mortgage,  with  interest  on  that  interest  (/),  and 
where  interest  reserved  in  the  body  of  the  mortgage  deed  was 
accounted  principal  (g). 

Where  by  subsequent  agreement  the  rate  of  interest  on  the  first 
mortgage  was  increased,  the  payments  of  the  extra  interest  made  by 


lurri  T.  Warwick  and  Wife,  2  Y.  &  C. 
Exc.  92 ;  Exp.  Champion,  3  Bro.  C.  C. 
436,  40  ;  Lord  Clanmrty  v.  Latouche,  1 
Ba.  &  Be.  420. 

(a)  Ferguson  v.  Fyfie,  8  CI.  &  E.'  140  ; 
JSxp.  Sevan,  9  Ves.  223. 

{y)  Attwood  V.  Taylor,  1  Man.  &  G. 
300-1. 

(s)  CrossHU  v.  Bower,  32  Beav.  86  ;  9 
Jur.  N.  S.  267,  M,  R. ;  sceift.  pt.  ii.  p.  117. 

{a)  lb. 
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(b)  London  Chartered  Bk.  ofAiistralia 
V.  White,  4  App.  Cas.  413. 

(c)  Tompson  y.  Leith,  4  Jur.   N.  S. 
1091,  M.  R. 

(d)  M'Carthy  r.  LaMaff,  1  Ba.  &  Be. 
375. 

(c)  Blackburn  v.  Warwick  and  Wife, 
gwp. 

(/)  Socket  v.   BasseU,   4    Mad.   58 ; 
Tarker  v.  Bamsbottom,  3  B.  &  C.  257. 
Howard  v.  Harris,  1  Vern.   190.' 
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a  receiver  of  the  mortgage  premises  were  held  to  bind  the  second 
incumbrancer  until  notice  had  been  given  by  him  to  the  receiver, 
that  his  interest  was  in  arrear  (h) ;  but  all  these  questions  of  com- 
pound interest  and  converting  interest  into  principal,  depended 
upon  the  contract  savouring  of  usury,  and  are,  since  the  abolition 
of  the  laws  against  usury,  of  little  moment ;  for  in  the  absence  of 
fraud  and  oppression,  stipulations  as  to  compound  interest  would 
now  be  valid  (i). 

In  a  mortgage  of  a  reversionary  interest  a  covenant  to  capitalize  CoTenant  for 
the  interest  was  held  good  {ii),  interest. 


(3.)  Arrewrs  of  annuity  do  not  carry  interest. 

It  has  been  a  rule  of  the  Court,  that  interest  will  not  be  given  on 
interest  of  a  bond  debt  computed  in  the  certificate  {k),  nor  on  arrears 
of  an  annuity,  although  the  annuity  is  charged  on  land,  and  secured 
by  judgment  (Z),  unless  a  special  case  is  made  (m) ;  but  it  scenes  When  special 
that  if  the  annuitant  had  entered  under  his  powers,  the  Court 
would  not  have  obliged  him  to  quit  possession  without  receiving 
interest  on  the  arrears  {n).  So  if  the  annuitant  had  been  delayed 
in  his  proceedings  at  law  by  the  interposition  of  a  Court  of  equity 
at  the  instance  of  the  debtor ;  or  if  the  debtor  had  sought  the  aid 
of  the  Court  to  relieve  him  from  the  hardships  to  which  he  was 
exposed  at  law ;  or  if  the  delay  in  payment  had  otherwise  arisen 
from  the  absence  or  conduct  of  the  debtor,  the  Court  would  allow 
interest  on  the  arrears  (o).  So  where  the  bill  was  filed  against  the 
representatives  of  the  grantor,  but  there  was  no  conflict  with  other 
creditors,  and  the  fund  had  been  paid  into  Court  in  a  former  suit 
instituted  by  the  annuitant,  and  had  been  accumulating  for  many 

And  see  note,    i   Mad.   64.      And   see  Ci'.  459  ;  Jenkins  v.  Briant,  16  Sim.  272. 

Attwood  V.   Taylor,    1  Man.  &  G.  279.  And  see  now  C.  0.  xlii.  subs.  iv.  r.  10, 

And  see  Procter  v.  Cowper,  Preo.  in  Ch.  which  seems  to  apply  to  such  arrears 

116  ;  2  Vern.  377.  Powell's  Tr.,  10  Ha.  134  ;  Taylor  v.  T.  8 

(h)  Law  Y.  Glenn,  2  Ch.  634.  ih.  120  ;  Torre  v.  Browne,  5  H.  L.  555 

(i)  9  Jur.  N.  S.  pt.  ii.  117;  10  Jur.  N.  Edwards  v.  Warden,  1  App.  C.  305. 
S.  279;  2  Dav.  Conv.  919,  ed.  3.  ^eeMoss  (m)  Hobinsony.  Cfummmg,  2  A.tk.  409 

V.  Bainbridge,  18  Beav.  478;  6  Tie  G.  M.  Newman  v.  Auling,   3  ib.  579  ;  Tew  v. 

&  G.  292,  310,  331  ;  Potter  y.  Edwards,  Earl  of  Winterton,  IVes.  J.  451 :  Uartyn 

26  L.  J.  Ch.  468,  V.  C.  Kindersley.  v.  Blake,  3  Dr.  &  W.  125 ;  Gay  v.  Cox, 


(ii)  Clarkson  v.  Henderson,  14  Ch.  D.  1  Bidg.  P.  C.  153  ;  Crosse  v. 

348,  V.  C.  Hall.  12  Sim.  35  ;  Hyde  v.  Price,  8  ib.  578. 

(k)  Turner  v.  7".  1  J.  &  "W.  46.  (»)  Robinson  v.  Cwmmimg,  sup. 

\l)  Creuze  v.  Himtcr,  2  Ves.  J.  163 ;  (o)  3  M.    &   C.    469  ;  1   Keen,   265  : 

Booth  V.  Leyccster,  1  Keen,  247 ;  3  My.  &  0' Panel  v,  Browne,  1  Ba.  &  Be.  262. 
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years,  and  the  annuitant  had  failed  in  obtaining  administration  to 
his  debtor,  interest  was  giyen  on  the  arrears  (p).  Interest  was  also 
given  on  the  arrears  of  an  annuity  secured  by  a  bond,  to  the  amount 
of  the  penalty  of  the  bond  {q)  ;  and  where  an  annuity  was  secured 
by  an  assignment  of  stock,  interest  on  the  arrears  of  the  annuity 
was  allowed  on  a  transfer  of  the  fund  (r).  And  the  Court  might  in 
the  administration  of  assets,  give  interest  by  analogy  to  the  pro- 
visions of  3  &  4  Wm.  4,  c.  42,  after  mentioned  {p). 

As  to  allowing  interest  on   arrears  of  an  annuity  which  the 
testator  had  covenanted  to  pay,  see  (s). 


Bond  debt. 


Interest 

beyond 

penalty. 


(4.)  Interest  on  judgments  and  bond  debts. 

By  1  &  2  Vict.  c.  110,  s.  17,  as  we  have  already  noticed  (t), 
interest  at  4  per  cent,  is  now  expressly  given  on  judgment  debts, 
though'  prior  to  that  statute  interest  was  not  allowed  on  judgment 
debts  in  equity,  in  the  administration  of  assets,  except  under  special 
circumstances,  nor  could  it  have  been  recovered  at  law,  except  as 
damages  by  an  action  on  the  judgment  (m). 

In  the  administration  of  assets,  interest  on  a  bond  debt  is  not 
allowed  beyond  the  penalty  of  the  bond,  except  under  special 
circumstances ;  as  where  a  creditor  is  prevented  by  an  injunction 
from  recovering  his  debt,  or  where  an  elegit  creditor  is  brought  into 
equity  to  account,  or  where  the  judgment  creditor,  as  trustee  under 
the  will  of  his  debtor,  might  have  applied  the  rents  of  the  debtor's 
estate  to  the  iaterest  of  his  own  debt,  but  applies  them  in  discharge 
of  other  debts  (x). 

Although  it  is  a  general  rule,  that  interest  on  a  bond  shall  not  go 
beyond  the  penalty  (y),  yet  the  rule  does  not  apply  in  case  the  bond 
debt  is  also  secured  by  a  mortgage,  even  although  the  mortgage  is 


(y)  ffyde  v.  Frice,  8  Sim.  578  ;  inf. 
p.  878. 

{q)  Crosse  v.  Bedingfield,  12  Sim.  35. 

{r)  Golyer  y.  Clay,  7  Beav.  188.  But 
see  JeriMns  v.  Briant,  16  Sim.  272. 

(s)  See  Jenkms  v.  Briant,  sup. ;  Laiti- 
son.v.  L.  18  Beav.  7. 

(<)  Sup.  p.  143. 

(m)  3  My.  &  Cr.  469  -^Qauyd  v.  Taylor, 
3  My.  &  K.  302 ;  Earl  of  Baruion  v. 
Seeeher,  3  CI.  &  F.  479.  And  see  sup. 
p.  60. 

[x)  Atkinson  y,  4   1  Ba.  &  Be.  238 ; 
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Duvall  V.  Terrey,  Show.  P.  C.  15  ;  Grant 
V.  O.  -3  Euss.  607  ;  3  Sim.  340.  And  see 
the  same  principle  in  Bond  v.  Hopkins,  1 
Scb.  &  Lef,  413,  434  ;  Pulteney  v.  War- 
ren, 6  Ves.  73-79. 

{y)  Bromley  v.  Goodere,  1  Atk.  80  ; 
White  V.  Scaly,  Doug.  49  ;  Tew  v.  Lord 
Winterton,  3  Bro.  C.  C.  489 ;  Knight  v. 
Maclean,  ib.  498  ;  Mackworth  v.  Tliomas, 
5  Ves.  329  ;  Clarke  v.  Seton,  6  ih.  411 ; 
Wilde  V.  Clarison,  6  T.  E.  303,  which 
overruled  Lonsdale  v.  Church,  2  ib.  388. 
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given  by  a  surety,  and  subsequent  to  the  bond  (z),  unless  tbe  mort- 
gage is  made  a  security  only  for  the  bond  debt  and  the  interest  to 
become  due  on  the  bond  (a). 

And  it  is  said  that  if  the  bond  debt  be  tacked  to  another  security,  wten  tacked 
interest  will  be  allowed  beyond  the  penalty  (b). 


(5.)  When  interest  atloived  in  administration  suits. 

As  a  general  proposition,  a  devise  of  real  estate  for  payment  of 
debts  does  not  enhance  the  amount  of  the  demand  or  entitle  the 
party  to  interest,  independently  of  the  devise,  but,  leaving  the 
amount  unaffected,  it  provides  a  new  fund  for  the  payment  of  the 
testator's  debts  (c). 

Such  general  charge  will  not  give  interest  on  simple  contract 
debts  not  carrying  interest  (d) ;  nor  until  the  orders  next  men- 
tioned would  the  single  circumstance  of  the  debt  being  liquidated 
in  chambers  give  interest ;  but  the  payment  of  interest  is  provided 
for  by  the  orders. 

By  C.  0.  XLII.  r.  9,  where  a  decree  or  order  is  made  directing  Computation 
an  account  of  the  debts  of  a  deceased  person,  unless  otherwise  aebts. 
ordered,  interest  shall  be  computed  on  such  debts,  as  to  such  of 
them  as  carry  interest  after  the  rate  they  respectively  carry,  and  as 
to  all  others  after  the  rate  of  4  per  cent,  per  annum  from  the  date 
of  the  decree  or  order  (e). 

By  C.  0.  XLII.  r.  10,  a  creditor,  whose  .debt  does  not  carry  interest,  Payment  of 

interest  on 

and  who  comes  in  and  establishes  the  same  before  the  judge  in  debts  not 
chambers,  under  a  decree  or  order  of  the  Court  or  of  the  judge  in  interest. 
chambers,  shall  be  entitled  to  interest  upon  his  debt  at  the  rate  of 
4  per  cent,  per  annum,  from  the  date  of  the  decree  or  order  out  of 

(z)  Clarke  v.  Lord  Abingdon,  17  Yes.  (d)  Barwcll  v.  Parker,  2  Ves.  S.  364  ; 

106.  Earl  of  Bath  v.  Earl  of  Bradford,   ib. 

(a)  See  Hughes  v.  Wynne,  1  My.  &  K.  588  ;  Shirley  v.  Ferrers,  1  Bro.  C.  C.  41 ; 

20.     And  see  Lloyd  v.  Hatchett,  1  Anst.  Crtttse  v.  Hunter,    1   Ves.  J.   157.     See 

525  ;  5  Bao.   Ab.  158.     And  see  Clowes  contra  Carr  v.   Lady  Burlington,  1  P. 

V. /racers,  16  Jur.  632,  V.  C.  Kindersley.  "Wms.  229;   Maxwell  v.    U'ettenliall,  2 

(6)  Peers  v.  Baldwyn,  2  Eq.  Ca.  Ab.  ib.   26.     But  the  devise  ■will    carry  in- 

611  ;  Pow.  Mtg.  355,  n.  (y),  ed.  6  ;  Fish.  terest,  if  the  charge  be  of  the  simple  con- 

Mtg.  978,  ed.  3.  tract  debts  of  a  third  person.     Shirt  y. 

(c)  Per  Wigram,  V.  C.   in  Morse  v.  Westby,    16   Ves.    393.      See  Morse  v. 

Tticker,  5  Ha.  88,  where  he  accordingly  Tucker,  sup.;  Stewart  v.  Noble,  Vern.  & 

allowed  interest  only  from  the  time  of  Scriv.  528-37. 

the  judgment  recovered,  and  tliat  under  (c)  C.  0,  xlii.  r,  9, 
1  &  2  Vict.  c.  110,  s.  17. 
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any  assets  which  may  remain  after  satisfying  the  costs  of  the  suit, 

the  debts  established,  and  the  interest  of  such  debts  as  by  law  carry 

interest  (/).  , 

Interest  on  By  C.  0.  XLII.  r.  11,  where  a  decree  or  order  is  made  directing 

legacies.  ,        . 

an  account  of  legacies,  interest  shall  be  computed  on  such  legacies 

after  the  rate  of  4  per  cent,  per  annum,  from  the  end  of  one  year 

after  the  testator's  death,  unless  otherwise  ordered,  or  unless  any 

other  time  of  payment  or  rate  of  interest  is  directed  by  the  will, 

and  in  that  case  according  to  the  will  (g). 

Under  this  order  a  creditor  will  not  be  entitled  to  interest  on  a 
debt  carrying  no  interest,  in  preference  to  the  payment  of  a  volun- 
tary debt  (h). 

A  creditor  in  a  suit  before  this  order  was  not  allowed  the  benefit 
of  it,  although  he  did  not  come  in  until  after  its  date  (i).  In  some 
cases  a  speciar  order  has  been  made  as  to  the  rate  of  interest  (A); 
and  interest  will  not  in  general  be  given  from  a  period  anterior  to 
the  date  of  the  decree  (Z). 
Taking  the  In  taking  a  mortgage  account,  although  a  different  rule  formerly 

account.  prevailed  (m),  the  rule  now  is  that  the  time  for  payment  is  enlarged, 

upon  payment  of  the  interest  and  costs  found  due,  and  the  subsequent 
interest  on  the  principal  only,  and  subsequent  costs  are  directed  to 
be  computed  and  taxed  (n). 

But  a  distinction  is,  it  seems,  taken  between  a  decree  for  a  sale 
and  for  foreclosure.  In  the  latter  case  the  practice  is  as  above 
stated.  But  in  the  case  of  a  decree  for  sale  the  arrear  of  interest 
may,  after  the  confirmation  of  the  certificate,  be  converted  into 
principal,  and  carry  interest,  but  without  prejudice  to  intervening 
mortgages,  and  other  incumbrances  (o).  Though  in  the  case  of  a 
sale  made  in  an  administration  suit,  it  seems  that  the  order  in  the 
first  instance  is  to  compute  interest  on  the  principal  only  (p). 


{/)  C.  0.  ilii.  r.  10. 

(g)  lb.  r.  11. 

(ft)  Garrard  v.  Lord,  Dinorten,  5  Ha. 
213. 

(i)  Wheeler  v.  Gill,  19  Eq.  316 ;  Davis 
V.  Gombermen,  15  Sim.  394. 

{k)  Exp.  Imtoit,  i  Eq.  184,  8 ;  Barrow's 
Case,  3  Ch.  784 ;  Gruggen  v.  Cochrane,  5 
N.  R.  457. 

(I)  Fowler  v.  F.  4  De  G.  &  Jo.  250, 
275. 

(m)  Biekham  v.  Cross,  2  Ves.  S.  471 ; 
Creme  v.  Hwnier,  2  Ves.  J.  157  ;  Turner 
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V.  T.  1  J.  &  "W.  46.  And  see  Bruere  v. 
Wharton,  7  Sim.  483 ;  Geldard  v.  Horriby, 
1  Ha.  251  ;  Mohinson  v.  Pennynan,  7 
Sim.  483. 

^  (n)  Whatton  v.  Cradock,  1  Keen,  269  ; 
Jones  V.  Crestoiche,  9  Sim.  304. 

(o)  Neal  V.  Att.-Gen.  Moseley,  246  ; 
Barris  v.  H.  3  Atk.  722  ;  and  Dighy  v. 
Craggs,  2  Ed.  200  ;  Edwards  v.  Ctmliffe, 
1  Mad.  287  ;  MonkJwuse  v.  Corporation 
of  Bedford,  17  Ves.  380. 

(p)  Whatton  v.  Cradock,  sup. ;  Brewin 
V.  Aiostin,  2  Keen,  211. 
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(6.)  Interest  in  other  cases. 

In  a  prior  part  of  this  treatise  it  has  been  observed  {q),  that  the  On  asBignment 
mortgagor,  not  being  bound  by  the  settlement  of  accounts  between 
the  mortgagee  and  assignee,  a  fortiori  cannot  be  prejudiced  by  any 
agreement  between  them  to  increase  the  amount  of  the  principal 
due,  and  consequently  the  arrears  of  interest  cannot,  generally 
speaking,  without  his  concurrence,  be  converted  into  principal,  and 
tacked  to  the  mortgage  (r).  The  rule,  however,  admits  of  distinc- 
tions upon  particular  circumstances,  as  in  Ashenhurst  v.  James  (s), 
in  which  it  appeared  that  a  decree  had  been  obtained  for  a  sale  of 
the  equity  of  redemption  of  an  estate,  and  that  the  defendant,  who 
was  a  puisne  judgment  creditor,  had  become  the  purchaser  ;  there 
were  two  prior  judgments,  and  a  mortgage  on  the  estate;  the 
defendant  at  the  desire  of  the  mortgagee  took  an  assignment  of  the 
two  first  judgments ;  the  mortgagee  afterwards  filed  his  bill  to 
redeem  and  for  an  assignment  of  the  two  judgments ;  the  defendant 
claimed  interest  for  the  principal  and  interest  paid  by  him  to  the 
judgment  creditors,  and  it  was  allowed. 

Where  an  agreement  was  entered  into  between  mortgagor  and  On  rents. 
mortgagee  and  a  builder,  that  the  latter  should  rebuild  the  pre- 
mises, and  that  a  lease  should  be  granted  him  at  a  nominal  rent, 
he  then  granting  an  under  lease  to  the  mortgagee,  at  a  rent  of 
250J.,  and  on  payment  of  a  sum  of  lOOOZ. ;  and  the  buildings  were 
afterwards  finished  and  the  mortgagee  took  possession,  but  neither 
the  rent  nor  the  lOOOZ.  were  paid,  but  after  sonle  years  the-builder 
agreed  to  purchase  the  mortgagee's  charge  and  to  balance  accounts ; 
the  Court  refused  to  allow  the  builder  interest  itpon  the  rents,  and 
would  not  allow  the  account  of  principal  money  and  interest  to  be 
carried  beyond  the  date  of  the  decree.  And  in  like  manner  it 
refused  interest  upon  the  rents  as  against  the  mortgagor  («). 

A  nice  distinction  may  be  observed  where  a  trust  is  created  to  sell  Trust  to  pay 
and  pay  bond  debts.     If  the  trust  is  to  pay  the  bond  debts  with  the    "^     *  ^' 
interest  due  or  to  become  due  on  the  bonds  up  to  the  day  of  payment, 
the  bond  creditor  will  not  be  entitled  to  receive  more  interest  than 

(q)  Sup.  p.  654.  (0  I'ago  v.  Broom,   i  Euag.  6,  224  ;  2 

(r)  £arl  of  Maccle^eld  v.   Mtton,   1  E.  &  M.  214  ;  Fage  v.  Linwood,  4  CI.  & 

Vern.  168  ;  Ashenhurst  v.  James,  3  Atk.  F.  399  ;   Page  v.  Broom,  ib.    437  ;  see 

271 ;  Porter  v.  Euhbart,  2  Eep.  Ch.  43.  Peers  v.  Sneyd,  17  Beav.  151. 
{s)  Sup. 
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Indemnity. 


When  debt 
vexatiously 
withheld. 


with  the  principal  will  be  covered  by  the  penalty  of  the  bond  (u) ; 
though  otherwise  if  the  trust  is  to  secure  payment  of  the  sum 
secured  by  the  bond  with  interest  on  that  sum  {v).  This  distinc- 
tion savours  of  technicality. 

The  Court  will  allow  interest  on  the  sums  paid  by  a  party,  who 
has  been  directed  to  pay  certain  costs  and  to  be  indemnified  out  of 
the  fund  in  Court  (x) ;  so  where  A.,  by  way  of  indemnifying  B. 
against  all  sums  which  he  should  pay  for  a  third  person,  charged 
her  life  estate  with  such  sums  and  interest,  and  it  was  agreed  that 
B.  should  insure  A.'s  life,  and  that  the  costs  of  such  insurance  and 
the  payments  for.  keeping  the  same  on  foot  should  be  paid  out  of  the 
property  charged,  and  she  directed  the  trustees  to  make  all  neces- 
sary payments  for  effecting  and  keeping  on  foot  the  policies ;  the 
trustees  not  making  the  requisite  payments,  the  policy  was  kept 
alive  by  B.  It  was  held  that  B.  was  entitled  to  interest  on  such 
payments  at  4  per  cent.  (y). 

Equity  has  also  given  interest  on  a  debt  not  carrying  interest, 
where  it  has  been  vexatiously  withheld  by  the  debtor,  from  the  time 
of  his  refusing  to  pay  it  (z). 


(7.)  Interest  payable  by  trustee  or  executor. 

Where  a  trustee  or  executor  retains  money  in  his  own  hands  to 
answer  a  probable  claim,  but  mixes  it  with  his  own  monies  at  the 
bankers,  he  will  be  charged  with  interest  (a).  In  the  case  last 
referred  to,  interest  was  decreed  at  4  per  cent.,  in  other  cases  5 
per  cent,  has  been  given  (&) ;  but  as  a  general  rule  the  Court  will 
not  charge  an  executor  with  a  higher  rate  of  interest  than  4  per 
cent.,  or  more  interest  than  he  has  received  (c)  upon  the  balance  in 
his  hands,  unless  under  special  circumstances,  or  in  cases  of  breach 
of  trust  (<i) ;  and  a  very  strong  case  must  be  made  out  to  charge  an 
executor  with  compound  interest  (e).  In  a  case  where  an  executor 
held  lands  in  trust  to  indemnify  himself  against  liabilities  incurred 
by  him  on  behalf  of  the  testator,  he  was  charged  5  per  cent,  ou 


(it)  Eughes  v.  Wynne,  1  My.  &  K.  20. 
And  see  Walters  v.  Meredith,,  3  Y.  &  C. 
264.  But  see  Matthews  v.  Keblc,  3  Ch. 
691  ;  reversing  4  Eq.  467,  V.  C.  StUart. 

(d)  See  Clarke  v.  Lmii  Abingdon,  17 
Ves.  106. 

{x)   Wainman  v.  Bowkcr,  8  Beav.  363. 

(i/)  Hodgson    v.    H.    2    Keen,    704  ; 


Bellamy  v.  Srickenden,  2  Jo.  &  H.  137. 
{z)  Meredith  v.  Bowen,  1  Keen,  270. 
(a)  Melland  v.  Gray,  2  Coll.  295. 
(i)  Wms.  Ex.  1852, 'ed.  8. 

(c)  Att.-Gen.  v.  Alford,  4  De  G.  M.  & 
G.  843,  851. 

(d)  Wms.  Ez.  1862,  ed.  8. 
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the  monies  in  his  hands  which  he  had  used  in  his  business  as  a 
banker,  but  without  rests  (/). 

But  an  agent  holding  funds  with  direction  to  pay  them  oyer  to  Agent, 
the  representatives  of  a  deceased  person  upon  having  a  proper 
discharge,  will  not  be  charged  interest  for  keeping  the  funds  in  his 
hands,  though  mixed  up  with  his  own  monies  at  his  bankers  for 
many  years,  so  long  as  no  demand  for  payment  is  mads  by  a  com- 
petent representative  ((/),  and  in  the  absence  of  fraud  on  the  part  of 
the  agent,  interest  is  only  payable  from  demand  (h). 

Money  deposited  at  a  banker's  does  not,  without  an  agreement  for  Bankers, 
that  purpose  carry  interest,  and  such  agreement  was  not  inferred  in 
a  case  where  a  sum  was  deposited  with  a  banker  for  safe  custody 
and  intended  as  a  security  for  a  judgment  debt  (which  was  due  from 
the  depositor,  and  had  been  assigned  to  the  banker),  and  the  deposit 
was  accompanied  with  a  stipulation  that  during  the  continuance  of 
the  deposit  no  interest  should  be  paid  on  the  deposit,  or  on  the 
judgment  debt;  the  depositor  becoming  bankrupt,  his  assignees 
demanded  payment,  which  was  refused,  and  the  Court  would  not 
infer  an  agreement  to  pay  interest  from  the  time  the  deposit  was 
put  an  end  to  by  demand  of  payment  (i). 

Under  the  common  order  for  the  taxation  of  a  solicitor's  bill  of  Solicitor. 
costs,  the  chief  clerk  is  not  authorised  to  allow  interest  on  the 
balances  of  monies  of  the  client  from  time  to  time  in  the  hands  of 
the  solicitor,  though  such  appears  to  have  been  the  agreement 
between  the  parties  (j) ;  nor  will  interest  be  allowed,  unless  specially 
ordered  by  the  Court,  where  money  paid  under  a  decree  is  ordered 
to  be  repaid,  on  the  reversal  of  the  decree  (k). 

Interest  is  not  allowed  on  a  bill  of  costs  while  under  taxation  (l). 

Interest  on  legacies  is  in  general  only  given  from  the  day  when  Legacies, 
payment  is  due ;  but  in  the  case  of  a  legacy  to  a  child  from  a  parent 
or  one  who  stands  in  loco  parentis,  intexest  at  4  per  cent,  is  allowed 
for  maintenance,  from  the  testator's  death,  though  the  legacy  be  a 
future  one,  unless  maintenance  is  provided  from  the  general  funds 
of  the  estate  (m). 

(/)  Court  V.  Roharts,  6  CI.  &  F.  65.  But  now  see  3  &  4  "Win.  4,  c.  42,  ss.  28, 

(3)   Wolfe  V.  Mndlay,  6  Ha.  66.  29,  see  inf.  p.  878. 

(A)  MisMon  v.   GrisseU,  10   Eq.   393,  (j)  Jones  v.  James,  1  Bcav.  307. 

V.  C.  James.     And  see  Pearse  v.  Green,  (A)  Parker  v.  Morrcll,  2  Ph.  453. 

1  J.  &  W.  135  ;  Earl  of  Sardwicke  v.  {I)  In  re  Smith,  9  Beav.  342. 

Fenum,  li  Yes.  50i,  510  ;  a.Tid  Fry  Y.  P.  {m)  Donovan   v.    Kcedham,    iS.  164; 

10  Jur.  N.  S.  983,  V.  C.  Stuart  10  Jur.  2S0  ;  Hcarlev.  Greenbank,  3Atk. 

(i)  Edwards  v.  Vere,  5  B.  &  Ad.  282.  716 ;   Wynch  v.  W.  1  Cox,  433  ;  Wilson 
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A  sum  of  money  bequeathed  by  a  mortgagor  to  the  same  person 
to  whom  the  estate  in  mortgage  is  devised,-  for  the  purpose  of 
exonerating  the  mortgaged  estate,  will  only  carry  interest  as  a 
legacy,  though  the  mortgage  intended  to  be  satisfied  therewith, 
carry  a  higher  rate  of  interest  (w). 


Oontracts  wlieii 
interest  not 
mentioned. 


When  com- 
pound interest 
allowed. 


(8.)  Stat.  dSi  Wm.  4,  c.  42. 

The  long  established  .rule  at  law  prior  to  this  statute  (o),  was 
that  interest  was  not  due  on  money,  though  secured  by  a  written 
instrument,  and  though  demand  had  been  made,  unless  it  appeared, 
on  the  face  of  the  instrument,  that  interest  was  intended  to  be  paid, 
or  unless  payment  of  interest  was  implied  from  the  usage  of  trade, 
a,s  in  the  case  of  mercantile  instruments  (jp). 

By  3  &  4  Wm.  4,  c.  42,  ss.  28,  29,  juries  may,  on  the  trial  of 
any  issue  or  inquisition  of  damages,  allow  interest  on  debts  or  sums 
certain,  not  exceeding  the  current  rate  of  interest,  from  the  time  at 
which  such  debt  was  payable,  if  payable  by  virtue  of  some  written 
instrument  at  a  fixed  time,  or,  if  payable  otherwise,  then  from  the 
time  of  demand ;  and  may  give  damages  in  the  nature  of  interest 
over  and  above  the.  value  of  the  goods  at  the  time  of  the  conversion 
or  seizure  in  all  actipns  of  trover  or  trespass  de  bonis  asportatis,  and 
over  and  above  the  monies  recoverable  in  all  actions  on  policies  of 
insurance  made  after  the  passing  of  the  act ;  and  by  the  30th  sect, 
interest  is  given  on  any  judgment  in  an  action  personal,  which  is 
affirmed  in  error,  for  such  time  as  the  execution  shall  have  been 
delayed  (q). 

In  Attwood  V.  Taylor  (q),  Lord  Abinger  at  nisi  prius  was  of  opinion 
that  where  the .  contract  provides  for  payment  of  interest,  further 
interest  on  such  interest  could  not  be  recovered  under  this  act,  and 
that  it  only  relates  to  such  contracts  as,  upon  the  face  of  them,  if  an 
action  was  brought  for  the  principal,  did  not  authorise  the  jury, 
generally  speaMng,  to  give  interest  in  the  shape  of  damages,  and 
that  it  excepted  all  such  contracts  as  from  their  nature  war- 
ranted the  jury  in  giving  interest,  before  the  act  was  passed  (r). 


V,  Maddison,  2  Y.  &  C.  C.  C.  372 ;  He 
Bullm,  12  L.  T.  N.  S.  763. 

(to)  Iiockhart  v.  Hardy,  10  Beav.  292. 
It  seems  that  in  this  case  the  mortgagee 
hod  foreclosed  since  the  testator's  death. 
And  see  9  ib.  379. 

(o)  S3.  28,  29. 


{p)  PcrBayley,  J.  in  Fager.  Mvmian, 
9  B.  &  C.  378. 

(q)  See  Garlamd  v.  Carlisle,  5  CI.  &  F, 
354  ;  Attwood  -v. .Taylor,  1  Man.  &  G. 
279. 

(r)  1  Man,  &  G.  300. 
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It  was  not,  however,  necessary  to  decide  the  point,  as  the  jury  were, 
at  all  events,  only  willing  to  give  simple  interest. 

The  Court  in  the  common  law  divisions  will  not  refer  it  to  the 
Master  to  compute  principal  and  interest  on  a  debt,  where  the  case 
involves  more  than  mere  computation  (s). 

Interest  was  not,  prior  to  the  above  statute,  given  either  at  law  or 
in  equity,  on  the  sum  insured  by  a  policy  which  had  been  lost,  and 
which  the  office  had  in  consequence  refused  to  pay  {t) ;  and  this 
would  appear  to  remain  unaltered  by  the  statute. 

It  is  sufficient  if  the  time  is  ascertained  afterwards  (m).  Certain  time. 

A  summons  in  a  winding  up  is  a  demand  (a;).  What  is  a  sufficient  Demand  o£ 
demand  (y).    There  must  be  a  demand  for  a  sum  certain,  and  where  P*^™®" 
the  demand  was  for  more  than  was  due,  no  interest  was  allowed  (z). 

On  a  work  and  labour  demand,  only  4  per  cent,  was  allowed  (a).  Kate  of 
In  other  cases  5  per  cent  was  given  (b). 

Interest    runs    after    demand,    notwithstanding    payment    into  Payment  into 
Court  (c).  ''""^- 


(9.)  Tenant  for  life  and  other  cases. 

It  is  a  general  rule  that  the  tenant  for  life  of  an  equity  of  redemp- 
tion shall  be  compelled  to  keep  down  the  interest  accruing  during 
the  period  of  his  being  in  possession,  for  which  purpose  the  rever- 
sioner or  remainderman  may  bring  an  action  for  relief  (d) ;  and  if 
the  tenant  for  life  suffer  the  interest  to  run  in  arrear,  and  die,  the 
reversioner  or  remainderman  may  call  on  his  personal  representa- 
tives to  discharge  the  arrears.  Where  the  mortgagee  (e)  having 
permitted  the  tenant  for  life  to  run  in  arrear,  purchased  the  life 
estate,  the  Court  directed  him  to  apply  the  surplus  rent  beyond  the 
current  interest  towards  liquidation  of  the  arrears. 

(s)  Denison  v.    Mair,   14  East,   622;  (z)  Sill  v.  S.  Staffordshire  S. ,  18  Eq. 

Smith  V.  I^esbUt,  2  C.  B.  286.  154,  V.  C.  Stuart.     But  see  Mcintosh  t. 

(t)  Bushnan  v.  Morgan,  5  Sim.   635;  Great  Western  R,  i  Giff.   683;  11  Jur. 

Hnngerford  v.  S.  Gilb.   Rep.   Eq.   59  ;  N.  S.  680. 

Lord  Penrhyn  v.  Hughes,  5  Ves.  106  ;  (a)  Mildnuiy  v.  Methuen,  3  Drew.  91. 

Faulkner  v.  Daniel,  3  Ha.  206  ;  Simpson  (b)  Re  East  of  M.  Bank  Co.,  4  Ch.  18. 

V.  0' Sullivan,  7  CI.  &  F.  550.  (c)  Hull  and  Selby  S.  v.  N.  E.  E.,  5 

(m)  Duncojnbe  v.   Brighton   Chib,    10  De  G.  M.  &  G.  872  ;  24  L.  J.  Ch.  109. 

L.  E.  Q.  B.  371.  {d)  See  Hayes  v.  H.  1  Ch.  Ca.  223. 

(a:)  Exp.  Alison,  15   Eq.  394,   V.    C.  (e)   Lord  Penrhyn   v.  HugJies,    up. 

Wickens.  and   Amcsbury   v.  Brown,   1    Ve 

{y)  See  Lord  Londesborough  v.  Mowatt,  477. 
18  Jur.  1094,  Exo.  C. 
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The  assignee  and  judgment  creditor  of  the  tenant  for  life  are 
subject  to  the  same  liability  to  keep  down  the  interest  (/). 

In  an  administration  suit,  the  tenant  for  life  must  keep  down  the 
interest  on  all  debts  (g). 

He  is  not  exempt  from  keeping  down  the  interest  by  the  posses- 
sion of  an  absolute  power  of  appointment  (/t),  and  where  a  fund  is 
insufficient  to  keep  down  the  arrears  of  an  annuity  which  become  a 
charge  on  the  corpus,  the  tenant  for  life  is  only  bound  to  keep 
down  the  interest  of  the  arrears  (i). 

The  obligation  of  the  tenant  for  life  to  keep  down  the  interest  on 
the  incumbrances  exists  only  as  between  him  and  the  remainder- 
man, and  not  as  between  him  and  the  incumbrancers  (k). 

If  the  rents  are  not  sufficient  to  pay  the  interest  which  the 
tenant  notwithstanding  pays,  he  cannot  claim  the  excess  against  the 
remainderman  without  having  previously  intimated  to  the  latter  his 
intention  to  charge  the  inheritance  (l). 

The  reversioner  (m)  and  the  next  tenant  for  life  [n)  may  bring  an 
action  against  the  tenant  for  life  to  make  the  rents  amenable,  and 
may  compel  him  to  answer  what  has  accrued,  and  they  have  an 
equity  to  have  the  estate  recouped  out  of  the  future  income  accru- 
ing to  the  tenant  for  life  (o),  notwithstanding  the  dictum  of  Lord 
Westbury-in(p). 

It  was  said  by  Lord  Eomilly  (q),  that  if  the  reversioner  stand  by 
and  allow  the  interest  to  fall  in  arrear,  the  reversion  will  be  charged, 
and  the  reversioner  cannot  afterwards  establish  a  debt  against  the 
assets  of  the  tenant  for  life  on  the  ground  that  the  rents  were 
sufficient,  but  this  dictum  has  been  questioned  (r). 

The  mere  laches  of  the  incumbrancer  in  not  enforcing  payment 
of  the  interest  from  the  tenant  for  life,  will  not  affect  his  remedy 
against  the  remainderman  (s). 


(/)  Scholejield  v.  LocJcwood,  4  De  G 
J.  &  Sin.  22  ;  9  Jur.  N.  S.  1258 ;  32 
Beav.  434. 

{g)  Marshall  v.  Crowiher,  2  Ch.  D. 
199,  V.  C.  HaU. 

(h)  Whithrmd  v.  Smith,  3  De  G.  M. 
&  G.  741. 

(i)  Playfair  v.  Cooper,  17  Beav.  187. 

[Tc]  Re  Morley,  8  Eq.  596,  V.  C. 
Malins. 

{I)  Lord  Kensington  v.  Bouverie,  7 
E.  L.  557. 

(m)  Caulfield  v.  Magiiire,  2  J.  &  L, 
160  ;  Sayes  v.  M.  1  Cli.  Ca,  223. 
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(m.)    Eevel  v.    Watkinson,   1  Ves.   S. 


(o)  Waring  v.  Coventry,  2  My.  &  K. 
406. 

{p)  Scolefield  v.  Lockwood,  sup. 

[q)  Lord  Kensington  v.  Bouverie,  19 
Beav.  54. 

(?•)  Lord  Brougham  in  Kensington  v. 
Bouverie,  7  H.  L.  564 ;  Baldwin  v.  B.  4 
Ir.  Ch.  505  ;  6  Jr.  Ch.  156. 

(s)  Loftus  V.  Smith,  2  Sch.  &  Lef.  642  ; 
Wrwxm  V.  Vize,  2  Dr.  &  W.  192  ;  Makings 
V.  M.  1  De  G.  F.  &  J.  358. 
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The  tenant  for  life,  however,  is  only  answerable  during  the  period  Tenant  for 
of  his  possession ;  and  therefore,  if  there  be  tenant  for  life,  with  answerable 
remainder  over  for  life,  under  the  same  settlement,  and  the  first  gj^ion.^"^' 
tenant  for  life  permit  the  interest  to  run  in  arrear,  the  second  tenant 
for  life  shall  not  be  compelled  by  the  reversioner  or  remainderman 
out  of  the  rents  to  discharge  the  arrears  (t). 

A  careful  distinction  must,  however,  be  drawn  between  the  last 
mentioned  case  and  certain  cases,  with  which  it  may  be  easily  eon- 
founded.  As,  for  example,  if  an  estate  in  mortgage  be  limited  in 
strict  settlement,  subject  to  a  jointure  created  by  a  prior  settlement, 
and  during  the  life  of  the  jointress  the  surplus  rents  are  not  suffi-  jointress. 
cient  to  keep  down  the  interest,  so  that  it  runs  in  an-ear,  and  after- 
wards the  jointress  dies  in  the  lifetime  of  the  tenant  for  life,  on 
which  there  arises  a  surplus  rent  beyond  the  current  interest,  the 
tenant  for  life  must,  during  the  continuance  of  his  estate  in  the 
property,  apply  the  surplus  rent  in  reducing  the  arrears  (m).  In 
like  manner,  if  an  estate  be  limited  to  A.  for  life,  with  remainder 
(as  to  part)  to  B.  for  life,  remainder  (as  to  the  whole)  to  C.  for  life, 
with  power  to  A.  to  charge  the  estate  with  a  sum  of  money,  but  not 
so  as  to  encumber  the  life  estate  of  B.,  and  A.  charges  the  whole 
estate  with  a  sum  of  money  carrying  interest,  and  dies,  and  then, 
during  the  life  of  B.,  the  estate  of  C.  in  possession  is  not  sufficient 
to  discharge  the  interest  which  runs  in  arrear,  and  afterwards  B. 
dies  in  C.'s  lifetime,  C.  will  be  compelled  to  apply  the  surplus 
rents  of  the  whole  estate  towards  liquidation  of  the  arrears  (x). 

Where  money  is  borrowed  by  way  of  a  grant  of  a  redeemable  Annuity. 
annuity   out   of  land,  the  tenant  for  life  under   the  will  of  the 
borrower,  as  between  him  and  the  remainderman,  is  only  bound  to 
pay  interest  on  the  value  of  the  annuities  at  the  death  of  the 
grantor  {y). 

In  like  manner,  where  an  estate  is  charged  by  will  with  payment 
of  debts  and  other  gross  sums,  and  the  property  charged  is  of  a 
permanent  character,  yielding  an  annual  income,  the  tenant  for  life 
is  to  keep  down  the  interest,  if  any  is  payable,  and  the  debt  is 
placed  upon  the  corpus  of  the  estate  ;  nor  is  the  case  altered  by  the 
fact  of  the  debts  charged  being  simple  contract,  and,  therefore, 
carrying  no  interest.     But  if  the  property  is  of  a  perishable  nature, 

(i)  See  1  Ves.  S.  95.  Jur.  330  ;  see  Franks  y.  Cooper,  4  "Ves. 

(«)  Bevel  V.  Wathinson,  sup.  763. 

(a;)  Traccy  v  Hereford,  2  Bio.  C.  C.  (y)  Bulwer  v.  A  ::.hy,  1  Ph.  422. 

128  ;  Sharshaw  v.  Gibbs,  Kay,  333 ;  IS 
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INTEEEST. 


Chap.  69. 


Husband  and 
wife. 


Tenant  in 
tail. 


or  limited  in  point  of  duration,  then  sucli  an  arrangement  is  con- 
sidered unfair  upon  the  remainderman  (^). 

If  the  estate  of  the  wife  is  subject  to  a  mortgage,  the  husband 
and  wife  are  not  bound  to  keep  down  the  interest  for  the  benefit  of 
the  heir  of  the  wife  ;  and,  therefore,  the  amount  of  interest  actually 
due  at  the  death  of  the  wife  should  be  added  to  the  principal,  and 
the  husband,  entitled  as  tenant  by^the  curtesy,  should  keep  down  the 
interest  of  the  aggregate  sum  during  the  remainder  of  his  life.  But 
he  is  not  entitled  to  any  allowance  for  interest  actually  paid  by  him 
during  his  wife's  life  (a). 

Where  the  estates  of  the  husband  and  wife  were  mortgaged  to 
secure  the  husband's  debt,  which  was  paid  off  out  of  the  produce  of 
the  wife's  estate,  the  representatives  of  the  wife  were  not  allowed 
interest  on  the  sum  paid  against  the  husband's  estate  (b);  apparently 
because  it  constituted  a  mere  simple  contract  debt  which  did  not 
carry  interest. 

Tenant  in  tail  in  possession  cannot  be  compelled  to  keep  down 
the  interest  on  a  mortgage,  because  the  reversioner  and  remainder- 
man are  considered  as  wholly  in  his  power  (c).  But  an  exception 
to  the  rule  arises  if  the  tenant  in  tail  is  an  infant,  in  which  case  the 
reasoning  does  not  apply;  and  it  is  therefore  decided  that  the 
guardians  or  trustees  of  an  infant  tenant  in  tail  are  bound  to  apply 
the  rents  in  keeping  down  the  interest ;  and  if  the  guardian  permits 
the  interest  to  run  in  arrear  during  the  infancy  of  the  tenant  in 
tail,  an  account  of  the  rents  and  profits  will  be  decreed  after  the 
infant's  death  (a!).  And  even  in  the  case  of  infant  tenant  in 
fee,  the  guardian  is  bound  to  keep  down  the  interest  of  incum- 
braiiices  out  of  the  rents,  and  not  increase  the  infant's  personal 
estate  at  the  expense  of  the  real  estate  (e).  If  a  tenant  in  tail  of  full 
age  keeps  down  the  interest  and  dies,  his  personal  representative 
will  not  be  creditor  for  the  amount  of  interest  paid,  but  the  re- 
mainderman or  reversioner  will  have  the  benefit  (/) ;  and  in  a  case 
in  which  it  appeared  that  a  man,  being  seised  in  lands  in  right  of 


(s)  Wastell  V.  Leslie,  13  L.  J.  Ch. 
205,  L.  0.  In  this  case  the  property 
as  to  which  the  question  arose  was 
a  lunatic  asylum,  partly  held  in  fee 
simple  and  partly  for  terms  of  years,  and 
was  considered  of  a  permanent  character 
yielding  a  fixed  annual  income. 

(a)  HuscoTiibe  v.   Hare,  2  Bl.   N.  S. 
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(J)  Lancaster  v.Evors,10'Besiv.  154, 266. 

(e)  Amesbury  v.  Brovm,  1  Ves.  S.  477 ; 
Chaplin  v.  C,  3  P.  Wms.  235. 

{d)  Sergison  v.  Sealey,  2  Atk.  416; 
Burgess  v.  Mawhey,  1  T.  &  R.  167,  and 
cases  there  cited  ;  Bertie  v.  Lord  Abing- 
don, 3  Mer.  566. 

{e)  Jennings  v.  Looks,  2  P.  Wms.  276. 
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his  wife,  who  was  tenant  in  tail  in  possession,  subject  to  a  sub-  Wife  tenant 
sisting  mortgage,  took  in  the  mortgage,  and  during  his  wife's  life  "* 
was  himself  in  receipt  of  the  rents,  the  Court,  after  the  wife's  death, 
and  on  a  bill  filed  by  the  reversioner  to  redeem,  refused  the  husband 
interest  on  the  mortgage  during  the  period  he  had  been  in  possession 
of  the  rents  (g). 


(10.)  Agreement  for  reduction  of  interest  on  punctual  payment. 

A  distinction  has  been  taken,  and  is  now  well  established,  between 
an  agreement,  that  the  rate  of  interest  shall  be  raised  if  not  punc- 
tually paid  (which  the  Court  holds  to  be  in  the  nature  of  a  penalty, 
and  to  be  relieved  against,  even  in  case  of  gross  default  Qi) ) ;  and 
an  agreement,  that  on  punctual  payment  the  interest  shall  be 
reduced,  which  latter  agreement  will  be  supported  if  strictly  per- 
formed, hut  not  othenvise  (i). 

An  exception  to  the  first  mentioned  rule  has  been  supposed  to 
exist  in  case  there  is  in  the  mortgage  deed  a  direct  covenant  for 
payment  of  the  increased  rate  of  interest  (/c).  The  authority  for  Where  direct 
this  distinction  is  in  a  case  in  Vernon  (Z),  in  which  the  precise  point 
certainly  appears  to  have  been  decided,  on  the  ground  that  the 
covenant  being  the  agreement  of  the  parties,  was  not  to  be  relieved 
against;  a  reason  which  does  not  seem  to  have  much  weight,  since 
every  proviso  is  in  fact  an  agreement,  and  it  may  be  considered, 
that  Hallifax  v.  Higgens  {1}  has  been  overruled  by  the  sub- 
sequent authorities  (m).  It  is  stated  in  Pre.  in  Ch.  161,  that  the 
agreement  in  Hallifax  v.  Higgens  (l),  was  in  a  separate  deed,  and  it 
has  been  queried  whether  that  circumstance  made  a  difi'erence  ;  and 
see  15  Vin.  453  ;  Powell,  Mtg.  963.  But  it  is  submitted  that  the 
circumstance  alluded  to  could  not  vary  the  case,  as  the  instruments 
must  be  considered  as  forming  one  instrument. 


covenant. 


{g)  Ameshury  v.  Broion,sup.  And  see  Higgens,  2  Vern.  134;  1  Eq.  Ca.  Ab.  28  ; 
Ware  v.  Polhill,  11  Ves.  278  ;  Enscombc  Burtons.  Slattery,  5  Bro.  P.  C.  233. 
V.  ffare,  sup.  And  see  Lord  Penrhyn  v.  (»)  See  Jory  v.  Cox  ;  Nicholls  v.  May- 
Hughes,  5  Ves.  99.  nard;  Stanhopes.  Manners,  sup. ;  Wayne 
(h)  See  Stanhope  v.  Manners,  2  Ed.  y.  Lewis,  25  L.  T.  264  ;  Stains  y.  Banks, 
199  ;  Lady  Holies  v.  Wyse,  2  Vern.  289  ;  9  Jur.  N.  S.  1049,  V.  C.  Stuart.  And 
Strode  v.  Parker,  ih.  316  ;  Jory  v.  Cox,  see  Seton  v.  Sladc,  7  Ves.  273  ;  Walling- 
Pre.  Ch.  160;  Nicholls  v.  Maynard,  3  ford\.MutualSociety,5 A.-p^.C.6i5,1Q2. 
Atk.  519  ;  Walmeslcyv.  Booth,  Barnard.  (k)  See  Pow.,  Mtg.  962,  963. 
Ch.  Sep.  475  ;  Bona/ms  v.  Rybot,  3  Burr.  (/)  Marquis  of  Hallifax  v.  Higgens,  sup. 
1375 ;  overruling  Marq.  of  Hallifax  v.  (m)  And  see  2  Ec".  199,  n. 

3  L  '-^ 
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An  exception,  however,  must  be  made  in  case  the  increased  rate 
of  interest  is  in  consideration  for  forbearance  on  the  part  of  the 
creditor,  and  does  not  constitute  part  of  the  original  agreement  on 
the  loan,  in  which  case,  if  the  compensation  b"e  reasonable,  the 
Court,  it  seems,  will  not  interfere  (w). 

The  Court  enforced  a  stipulation  reserving  interest  on  purchase 
money  at  an  increased  rate  in  case  of  non-payment  of  the  money  by 
a  specified  day  (o).  An  agreement  for  the  reduction  of  interest  on 
punctual  payment,  may  be  presumed  where  interest  had  in  fact  been 
for  many  years  received  at  a  lower  rate  than  that  reserved  by  the 
mortgage  deed  (p),  but  not  against  a  subsequent  tenant  for  life  of 
the  interest  [q). 

It  is  also  proper  to  bear  in  mind,  that  the  agreement  for  a  re- 
duction of  interest  (although  it  must  be  strictly  performed,  and  the 
breach  of  it  cannot  be  relieved  against),  yet  is  not  so  closely  regarded 
in  the  light  of  a  condition,-  as  to  be  utterly  defeated  by  a  single 
breach  of  it,  if  the  language  of  the  agreement  will  bear  a  different 
construction.  Of  this  an  instance  is  to  be  found  in  Starthope  v. 
Manners  (r),  in  which  the  agreement  was,  that  as  often  as  the 
interest  should  be  paid  half-yearly  on  the  days  appointed,  or  within 
three  months  next  after,  so  much  should  be  deducted  as  would 
make  the  interest  three  and  a  half  per  cent.  The  first  half-year's 
interest  was  not  paid  within  the  time.  The  tender  of  the  second 
half-year's  interest  (at  three  and  a  half  per  cent.),  was  made  within 
the  limited  period,  but  was  refused  on  the  ground  that  the  default 
made  in  the  first  half-year  defeasanced  and  annihilated  the  agree- 
ment. Lord  Nottingham  thought  otherwise,  and  said  that  words 
could  not  be  stronger  to  express  the  intent  of  the  parties,  that  in 
every  instance  where  the  three  and  a  half  per  cent,  was  tendered  in 
time,  it  should  be  accepted,  and  decreed  accordingly. 

Where  interest  at  5  per  cent,  is  to  be  reduced  to  4J  per  cent, 
upon  theperformance  of  certain  conditions,  such  conditions  must  be 
strictly  performed  (s). 

Similarly  where  a  mortgagee  agreed  to  take  a  portion  of  his  debt 


{n)  Bwrton  v.  Slattery,  5  Bi'O.  P.  C. 
233  ;  and  Swum  v.  Barkham,  1  P.  "Wms. 
652 ;  15  Vin.  453,  pi.  3  ;  et  qucere,  wlie- 
tber  the  note  to  2  Ed.  199,  is  not  incor- 
rect in  stating  tbe  case  of  Brown  v.  Bark- 
ham  to  be  overruled. 

(o)  Herbert  v.  Salisbury,  (tc.  E.  Co.,  2 
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Eq.  221,  M.  E. 

(p)  Gregory  v.  Pilkington,  8  De  G.  M. 
&  G.  616. 

(?)  Ih. 

{r)  2  Ed.  199. 

(s)  Attwood  V.  Taijlor,  1  Man.  &  G. 
279. 
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in  lieu  of  the  whole  upon  payment  on  a  given  day,  the  Court  refused  * 

to  relieve  against  the  effect  of  non-payment  on  that  day  (t).  The 
distinction  in  these  cases  is  a  fine  one,  hut  appears  to  be  the  state 
of  the  law  (w). 


(11.)  When  interest  stops. 

When  the  mortgagor  has  his  money  ready  interest  stops  (x),  and 
also  subsequent  costs  (y). 

Generally  speaking,  in  order  to  stop  payment  of  interest  on  a  mort- 
gage, six  calendar  months'  notice  (z)  by  the  mortgagor  to  the  mort-  Notice. 
gagee,  with  proof  of  strict  tender  on  the  very  day  on  which  the  six 
months  expire,  will  be  requisite ;  for  if  strict  tender  is  not  made, 
the  Court  cannot  stop  the  interest  (a). 

Consent  by  a  mortgagee  to  a  sale  in  Court  is  equivalent  to  six 
months'  notice  (&). 

The  mortgagor  should  also,  it  is  said  (c),  be  ready  to  make  oath 
that  the  money  has  always  been  ready,  and  no  profit  made  of  it, 
which  fact  may  be  controverted  by  the  mortgagee,  who  may  prove 
the  contrary,  in  which  case  the  interest  will  run  on(d).  But  a 
surety  may  pay  at  any  time  without  interest  (e).  Surety. 

A  tender  will  be  bad  if  clogged  with  any  condition  (/). 

Lord  Hardwicke  has  remarked  (g)  that  there  is  not  one  case  in 
twenty  upon  the  fact  of  an  absolute  refusal  a,fter  a  tender  that  is  Tender 
ever  made  out,  for  the  tenders  are  generally  attended  with  circum- 
stances that  explain  the  refusal. 

The  debt  being  a  sum  in  gross  and  collateral  to  the  land,  the 
tender  must  be  made  personally  to  the  mortgagee,  and  it  is  not 
sufficient  to  make  it  on  the  land  (7i) ;  but  if  there  be  a  place  of 
payment  named  in  the  mortgage  deed,   although  the  place  has 

(<)   Ford  V.    Harl  of  diesterjield,   19  (i)  Day  v.  D.,  10  W.  E.  728,  M.  E. 

Beav.  428 ;  Thompson  v.  Hudson,  4  L.  R.  (c)  Lulton  v.  Rodd,  2  Cli.  Ca.  206. 

H.  L.  2  ;  reversing  2  Ch.  255.  (d)  Gyles  v.  Ball,  2  P.  Wma.  378. 

{u)  2  Dav.  Conv.  593,  ed.  3.  (e)  Letts    v.   Hutchins,    13   Eq.    176, 

(x)  Lord  Midleton  v.  JElHoU,  15  Sim.  V.  C.  Wood. 
531  ;   Woodman  v.  Higgins,  14  Jur.  846,  (/)  Evans  v.  JudHns,  i  Campbell,  156 ; 

V.  C.  Kt.  Bruce.  OlascoU   v.    Day,    5  Esp.  48  ;   Cole  v. 

(y)  Sentance   v.  Porter,   1  Ha.   426  ;  Blahe,  Peake,  179. 
Williams  \.  Sorrell,  4  Yes.  389.  (?)   inUsJiirc  v.  Smith,  3  Atk.  89  ;  9 

(z)  Sharpnell  v.  Blake,  2  Eq.  Ca.  Abr.  Mod.  441. 
603.  (h)  5  Bac.  Ab,  113. 

(a)  Bishop  V.  Church,  2  Yes.  S.  371. 

Digitized  by  Microsoft® 


INTEREST. 


Chap.  69. 


Tender  ai 
■what  place. 


Place  of 
payment. 


When  equity 
of  redemption 
in  dispute. 


Tender  to 
executors 
before  probate. 


reference  to  a  strict  payment  according  to  the  proviso  in  the  deed, 
yet  it  seems,  that  notice  of  payment  at  that  place  will  be  sufJB- 
cient  (t) ;  and  a  tender  at  the  house  of  the  mortgagee  has  been  held 
sufficient,  although  it  did  not  appear  that  the  mortgagee  was  then 
within  doors,  it  being  shewn  that  he  had  notice  that  the  tender 
would  be  so  made  [k).  And  if  a  place  be  not  named  in  the  deed 
for  payment  of  the  money,  yet  if  the  mortgagor  give  notice  of  a 
reasonable  place  of  payment,  the  tender  has  been  held  to  bind  the 
mortgagee  (I). 

In  the  case  of  money  charged  on  land,  the  place  of  contract  and 
the  residence  of  the  parties  will  be  the  place  of  payment,  the  charge 
being  a  sum  in  gross  and  not  a  rent  issuing  out  of  land  (m).  But 
where  money  was  charged  on  land  in  Ireland,  the  place  fixed  for 
payment  being  in  Lincoln's  Inn,  was,  upon  the  whole  instrument, 
disregarded,  and  the  owner  of  the  money  was  held  not  to  be  entitled 
to  have  it  sent  to  England  free  of  charges  and  exchange  (n). 

If  the  right  to  the  equity  of  redemption  be  in  dispute  (o),  the 
tender  will  not  stop  the  payment  of  interest.  And  if  there  be  a 
mortgage  from  A.  to  B.  for  a  certain  sum,  and  an  open  account 
between  the  parties,  with  a  balance  due  from  B.  to  A.,  a  tender  of 
the  mortgage  money,  deducting  the  balance  due  on  the  account, 
will  not  stop  the  interest,  nor  prevent  costs  being  allowed  to  the 
mortgagee  (p). 

On  an  account  being  settled  between  mortgagor  and  mortgagee, 
and  all  interest  paid  up  to  that  day,  and  interest  computed  up  to  a 
future  day,  and  a  note  given  by  the  mortgagee  to  the  mortgagor, 
promising  to  re-convey  on  payment  of  principal  and  interest  on 
such  future  day,  it  was  held  that  tender  made  on  the  day  to  the 
executors  of  the  mortgagee  (who  had  died  in  the  mean  time), 
although  they  had  not  proved  the  will,  was  sufficient  to  stop  the 
interest  (g'). 

In  order  to  stop  the  payment  of  interest,  the  tender  must,  it  is 
said,  be  made  by  one  interested  in  the  estate,  and  not  by  a 
stranger  (r). 


(i)  See  Litt.  S.  342. 

(fc)  Manning  v.  Burges,  1  Ch.  Ca. 
29. 

(I)  Gyles  T.  Hall,  2  P.  "Wms.  378. 

(m)  5  Vin.  Abr.  209. 

(n)  Lansdovme-r.  L.,2  Bli.  60 ;  Colquh. 
Rom.  Law,  §  1827,  1834, 


(o)  Sharpnell  v.  Blake,  2  Eq.  Ca.  Ab. 
603. 

(i>)  Garforth  v.  Bradley,  2  Ves.  S.  671. 

(9)  Austen  v.  Executors  of  Dodwell, 
1  Eq.  Ca.  Ab.  318,  pi.  9. 

(r)  Watkins  v.  Ashwicke,  Cro.  Eliz. 
132  ;  6  Bac.  Ab.  113. 
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Where  the  amount  of  interest  was  disputed  but  the  mortgagor 
made  no  tender,  he  was  saddled  with  the  costs,  although  he  suc- 
ceeded on  the  point  of  interest  (s). 

Where  a  mortgagor  makes  an  unconditional  tender  which  the  Costs  on  refusal 
"  °  after  tender, 

mortgagee  refuses  to  accept,  he  does  so  at  his  peril,  and  if  the 

amount  tendered  was  all  that  was  due,  the  mortgagee  must  bear  the 
costs  of  a  subsequent  action  for  redemption  (t).  The  exact  amount 
must  be  tendered  (u) ;  and  if  after  such  tender  the  mortgagee  sells 
under  his  power,  the  sale  will  be  set  aside  against  the  mortgagee  (x), 
and  also  against  a  purchaser  with  notice,  notwithstanding  the  pro- 
viso that  a  purchaser  need  make  no  inquiry  (y). 

If  there  are  any  costs  due  to  the  mortgagee,  the  tender  must 
comprise  them ;  and  if  the  costs  are  in  dispute,  a  decree  will  be 
made  in  such  a  form  that,  if  costs  are  chargeable,  the  common 
mortgage  account  will  be  taken  for  principal  interest  and  costs  ;  but 
if  the  costs  are  not  chargeable  against  the  mortgagor,  and  he  has 
duly  tendered  principal  and  interest,  the  costs  of  the  suit  will  fall 
on  the  mortgagee  (z). 


(12.)  Apportionment  of  interest. 

Interest  is  payable  de  die  in  diem,  and  must,  therefore,  be  ap- 
portioned. The  consequence  is,  that  if  the  tenant  for  life  of  a  sum 
of  money  secured  by  mortgage  die  within  a  current  half-year,  his 
executors  will  be  entitled  to  the  interest  to  the  day  of  his  death  {a) ; 
but  the  public  funds  being  in  nature  of  perpetual  annuities,  and  in 
the  nature  of  rents,  the  dividends  payable  in  respect  thereof  were 
not  apportionable  until  4  &  5  Wm.  4,  c.  22  {b). 

Before  the  apportionment  acts  (6),  an  annuity  was  not  apportion-  Annuity, 
able  (c),   unless  for  infants   or   married  women    living   separate  ; 
but  annuities  are  now  apportionable  {d). 

(s)  Bodges  V.    Croydon   Canal  Co.,  3  171  ;  Wilson  v.  Harman,  2  Ves.  S.  672  ; 

Beav.  86.  Bogers'  Tr.,  1  Dr.  &  Sm.  338 ;  30  L.  J. 

(t)  ffarmer  v.  Priestly,  16  Beav.  569  ;  Ch.  143 ;  6  Jur.  N.  S.  1363. 

22  L.  J.  Ch.   1041 ;  Hosken  v.  Sincock,  (J)  4  &  5  Wm.  4,  c.  22,  s.  2  ;  33  &  34 

11  Jur.  N.  S.  477  ;  13  W.  R.  487,  V.  C.  Vict.  c.  35. 

Kiudersley.     See  sup.  p.  802.  (c)  Leaihley  v.  French,  8  Ir.  Ch.  Rep. 

(m)  Cottrell  V.  Finn^,  9  Ch.  541.  401. 

(x)  Jenkins  v.  Jones,  2  Giff.  99.  {d)  Warden  v.  AsMmmer,  2  De  G.  & 

^y)  lb,  S.  366  ;  Trimmer  v.  Danby,  23  L.  J.  Ch. 

(z)  icKHSV.^eMer,  W.N.  1876-187,  979,  V.   C.   Kindersley  ;  iJejr.  v.  Lm-ds 

V.  C.  Hall.  Commissioners,  <fcc.,  15  Jur.  767,   Q.  B.  ; 

(a)  Edwards  y.  Warwick,  2  P.  Wms.  WiUmns  v.  Wilson,  5  N.  R.  267. 
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Dividends. 


Mortgagee  of 
tenant  for  life. 


Lands  Clauses 
Act. 


Dividends  in  a  company  are  within  the  apportionment  act  (e)  if 
payahle  at  fixed  periods  (/). 

The  mortgagee  of  a  tenant  for  life  is  not  entitled  to  his  appor- 
tioned interest  in  rent  if  the  mortgagee  is  out  of  possession  (g). 

Investments  under  the  Lands  Clauses  Act  are  not  within  the  act ; 
the  orders  of  the  Court  are  not  '  instruments '  (h),  though  the  lands 
sold  were  held  under  leases  (i),  except  in  the  case  of  a  widow's 
dower  out  of  the  land  taken  as  coming  under  11  Geo.  2,  c.  19, 
s.  15  (k). 

All  rents  and  dividends  are  now  apportionable  (i) ;  and  the  act 
applies  to  wills  and  instruments  made  before  the  passing  thereof  (m). 
The  day  of  the  death  is  included  (n). 


Set  off  of 
interest  on 
mortgage  v. 
interest  on 


Eate  after  day 
of  payment. 


Winding-up. 


(13.)  Generally. 

In  one  case  (o),  a  question  arose,  whether  a  devisee  of  an  estate  in 
mortgage  was  entitled  to  set  off  an  arrear  of  interest  due  at  the 
death  of  the  mortgagor  against  the  arrears  of  interest  due  on  a 
legacy  given  by  the  mortgagee  to  the  mortgagor  for  life,  and  not 
received  by  the  mortgagor,  who  was  one  of  the  executors  of  the 
mortgagee ;  and  it  was  decided,  with  some  appearance  of  hardship, 
that  he  was  not,  on  the  principle  that  until  adjustment  the  debt 
still  subsisted ;  and  the  debt  and  legacy  might  be  separately 
assigned,  for  they  were  not  extinguished. 

Where  the  interest  was  10  per  cent,  in  some  cases,  that  rate  was 
continued  after  the  day  of  payment  ( p) ;  but  there  is  no  rule  that  a 
further  contract  for  the  same  rate  of  interest  is  to  be  implied.  The 
rate  is  in  the  discretion  of  the  Court  {q). 

So,  in  a  winding-up,  provisions  in  the  articles  as  to  interest  on 
calls  do  not  apply  to  calls  made  by  liquidators  (r). 


(e)  Hartley  v.  Allen,  4  Jur.  N.  S.  500, 
V.  C.  Kindersley  ;  Folloek  v.  P.,  18  Eq. 
329,  V.  C.  Malins. 

(/)  Maxwell's  Tr.,  1  H.  &  M.  610  ;  9 
Jur.  N.  S.  350,  V.  C.  "Wood. 

(g)  Paget  y.Anglesea,  17  Eq.  283,  M.E, 

{h)  Be  LamUm,  3  ■  ib.  469,  V.  C. 
Stuart. 

(i)  Joddrell  v.  J.,  7  ih.  461,  V.  C. 
Kindersley. 

{k)  Harrop  v.  Wilson,  11  Jur.  N.  S. 
102,  M.  R. 

[1)  33  &  34  Vict.  c.  35. 

[m)  Capron  v.  C,  17  Eq,  288,  V.  C. 


Malins ;  Cline's  Estate,  18  ib.  213, 
V.  C.  Malins  ;  Easluek  v.  Pedley,,!^  ib. 
271,  M.  R. 

(n)  4  &  5  Wm.  4,  c.  22,  s.  2. 

(o)  Pcllat  V.  Ellis,  9  Ves.  563. 

[p)  Morgan  v.  Jones,  8  Exo.  620.  See 
Wallis  V.  Bastard,  4  De  G.  M.  &  G. 
251 ;  17  Jur.  1107  ;  Sobson  v.  Zaiid, 
4  De  G.  &  S.  575  ;  14  Jur.  288. 

(?)  Per  Lord  Selbome,  Cook  v.  Fowler, 
7  L.  R.  H.  L.  27 ;  Se  noberts,  14  Ch.  D. 
49,  C.  A. ;  and  see  sup.  p.  868. 

(r)  Welsh  Flannel,  &c.  Co.,  20  Eq.  360, 
V.  C.  Malins. 
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Where  judgment  had  been  taken  for  less  interest  than  was  due,  a  judgment 
bill  to  recover  the  omitted  interest  was  dismissed  (s).  [^erertf 

Where  a  debt  is  to  be  ascertained  under  a  compromise,  interest  Compromise, 
does   not   run  except   from   the  time  when   the    debt  is   ascer- 
tained (t). 

A  covenant  by  a  surety  to  pay  the  interest  of  the  mortgage  money  Surety, 
during  the  continuance  of  the  mortgage  security,  will  render  him 
liable  to  payment  of  the  interest  after  the  estate  of  the  mortgagee 
has  become  absolute  (m). 

The  Court  will  not  enter  satisfaction  on  a  judgment  on  a  Collateral 
warrant  of  attorney,  which  has  been  given  by  way  of  collateral 
security,  for  payment  of  interest  "after  the  rate  and  at  the 
time  and  in  manner  recited  in  the  mortgage  deed,"  upon  payment 
of  interest  up  to  the  day  of  payment  named  in  the  deed,  if  from  the 
introduction  of  other  words  in  the  reference  to  the  mortgage  security 
there  is  the  smallest  doubt  whether  the  security  of  the  judgment  is 
to  be  so  limited  (x). 

When  a  covenant  stipulates  for  payment  of  principal  and  interest 
on  a  fixed  day,  they  are  distinct  debts,  and  may  be  sued  for 
separately  (2/). 

In  a  case  where  the  party  who  advanced  the  mortgage  money  had  When  cha- 

11        racter  of 

mixed   up   the   character   of  trustee,   mortgagee   and  agent,   the  trustee  and 
accounts  were  taken  without  allowing  interest  on  either  side,  and  mLed*up! 
on    further    directions    such    party    was    not    allowed     interest 
on   the   balance    originally  found   due  to   him   by  the   Master's 
report  (z). 

Sometimes  a  provision  is  inserted  in  the  mortgage  deed  regu-  Regulation  "^ 

'■  000        interest  acoord- 

lating  the  rate  of  interest  according  to  the  market  rate  {a) ;  and  as  an  ing  to  marki.t 
instance  may  be  mentioned,  the  mortgages  of  the  Equitable  Society 
in  which  the  rate  of  interest  is  made  to  fluctuate  according  to  fixed 
rules  with  the  price  of  stock  (6). 

When  interest  is  payable  under  trust  deeds,  see(c).  Tr"st  deeds 

for  creditors. 

(s)  Darlow  v.  Cooper,  31  Beav.  281.  Allwood  v.  Taylor,  1  Man.  &  Gr.  307 ; 

(<)  Fowler  V.  F.,  i  De  G.  &  J.  250  ;  see  mp.  p.  868. 
Wallington  v.  Willes,  10  Jur.  N.  S.  906  ;  (;)  Priee  v.  P.,  15  L.  J.  Ch.  13. 

Caledonian  B.  Co.  v.  Carmichael,  2  L.  R.  (a)  2  Dav.  Conv.  1188,  ed.  3. 

Sc.  App.  56.  (b)  lb. ;  and  Bunyou,  Life  Assurance, 

(m)  King  v.  GremUll,  6  Man.  &  G.  59.  437,  ed.  1. 

(a;)  Athinson  v.  Jones,  2  A.  &  E.  439.  (c)  Jenkins  v.  Perry,  3  Y.  &  C.  178. 

(y)  Dickenson  v.  Harrison,  4  Pri.  282  ; 
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(14.)  Usury. 

Usury  is  no  longer  an  offence  against  the  law  of  England,  all 
existing  laws  against  usury  having  been  repealed  {d). 

In  setting  aside  dealings  with  expectant  heirs,  the  exacting  of  an 
exorbitant  rate  of  interest  is  an  important  consideration,  notwith- 
standing the  repeal  of  the  usury  laws  (e). 

(15.)  Income  tax. 

Income  tax  must  be  deducted  from  the  interest  whether  provided 
for  in  the  mortgage  or  not  (/) ;  and  such  deduction  must  be  allowed 
under  a  penalty  {g) ;  and  all  agreements  for  payment  of  any  interest 
in  full,  without  allowing  the  deduction  of  the  income  tax,  are 
void(7i). 

But  not  only  has  the  mortgagor  the  right  to  make  the  deduction 
of  income  tax  without  express  contract ;  he  cannot  even  by.  contract 
deprive  himself  of  this  right;  but  though  an  express  agree- 
ment that  the  deduction  of  the  income  tax  shall  not  be  allowed 
would  be  void  under  the  acts,  the  object  of  receiving  the  interest  in 
full  at  a  given  rate  is  attainable  indirectly.  For  this  purpose  the 
rate  of  interest  contracted  for  must  be  such  that  after  deduction  of 
income  tax  the  remainder  will  be  of  the  required  amount.  Hence, 
if  the  interest  received  is  to  preserve  a  uniform  rate,  that  con- 
tracted for  must  vary  with  the  income  tax  (t). 

As  to  the  legality  and  frame  of  an  agreement  for  raising  or  reducing 
the  annual  payment  according  to  the  amount  of  income  tax,  so  as  in 
effect  to  charge  the  party  making  the  payment  with  the  income 
tax,  see  (/c). 

{d)  17  &  18  Vict.  0.  90.  (/)  16  &  17  Viot.  c.  34,  s.  40. 

(e)  Croft  Y.  Graliam,  2  De  G.  J.  &  S.  (g)  27  Viot.  c.  18,  s.  15. 

155  ;  MilUr  v.  Coolc,  10  Ec[.  641,  V.  C.  (A)  5  &  6  Vict.  c.  35,  s.  103. 

Stuart ;  Tyler  v.  Yates,  11  ib.  265,  V.  C.  (i)  2  Dav.  Conv.  858,  ed.  3. 

Stuart  ;   affirmed  6   Ch.    667  ;   Earl  of  (ft)  Colbron  v.  Travers,  12  C.  B.  N.  S. 

Aylesford  v.  Morris,  8  ib.  484  ;   L.  C.  181 ;  JDmnes  v.  Mtton,  2  Dr.  &  W.  225, 

and  L.  J.  M.  ;  Beynon  v.  GooTc,  10  ib.  236 ;  Floyer  v.  Barikes,  11  W.  E.  630, 

389  ;  O'Eorke  v.  BolingbroTce,  2  App.  Ca.  M.   R.  ;    and   Beadel    v.   Pitt,    13    ib. 

814,  Ir.     See    Webster  v.   Cook,   2  Ch.  287,  V.   C.   Stuart ;  2  Dav.  Conv.   859, 

542.  ed.  3. 
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CHAPTER   LXX. 

EEVEESIONARY   GAMING  AND   OTHER   INVALID   SECURITIES. 

Sect.  Page 

1.  Dealings  with  reversionary  interests          .         .         .  891 

2.  Sale  of  Reversions  Act 893 

3.  Mortgages  by  persons  under  undue  influence      .         .  894 

4.  Mortgages  by  clients  to  their  solicitors           .         .     .  895 

5.  Immoral  and  other  invalid  securities         .         .         .  897 

6.  Gaming  securities 898 

(1.)  Dealings  with  reversionary  interests. 

The  Court,  for  the  protection  of  expectant  heirs  frequently  grants 
relief  against  dealings  with  reversionary  interests,  and  expectancies 
and  the  like,  on  the  ground  of  inadequacy  of  consideration.  This 
is  done  upon  the  principle  of  redemption;  the  conveyance  will 
stand  as  a  security  for  principal  and  interest,  and  generally  costs 
also  («) ;  and  the  purchaser  will  be  allowed  for  lasting  and  valuable 
improvements,  and  will  not  be  charged  with  what,  but  for  his  own 
wilful  default,  he  might  have  made,  as  a  common  mortgagee  would 
be  charged  (6). 

But  compound  interest  is  not  given,  however  long  the  purchaser 
has  been  kept  out  of  his  money  (c). 

This  interference  of  the  Court  was  at  first  limited  to  dealings  interference  of 
with  expectancies,  or  what  is  called  post  obit  securities,  which  the  li^^^*  ^^ 
Court  has   always   regarded  with  a  jealous  eye;   and  unless  the 
transaction  has  been  a  fair  one,  it  has  either  restrained  an  action  at 
law  upon  the  securities  {d),  or  set  the  bargain  aside  as  unconscion- 

(a)  Edwards  v.  Brovme,  2  Coll.  100  ;  Coll.  162. 
9  Jur.  421  ;  Bawtree  v.  Watson,  3  My.  &  (J)  Miirray  v.  Palmer,  2  Sch.  &  Lef. 

K.  339,  341 ;  Hilliard  v.  Oamiel,  Taml.  474. 

375  ;  Sugd.  Vend.  314,  ed.  11,  and  277,  (c)  GovMnd  v.  De  Faria,  17  Ves.  20. 

ed.   14.     But  see  Belcher  v.  Fardon,  2  (d)  Marsackv.  Reeves,  6  Mad.  108. 
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able  {e),  or  refused  to  carry  it  into  execution,  leaving  the  plaintiff 
to  his  remedy  at  law  (/).  The  onus  falls  on  the  mortgagee  to 
shew  that  the  bargain  is  provident  [g).  But  where  the  bargain  is  a 
fair  one,  the  Court  will  enforce  an  agreement  which  rests  on  a 
contingency,  although  the  event  has  turned  out  favourable  for 
the  purchaser  {h).  And  the  debtor  cannot  invariably  impeach 
the  post  obit  security,  though  the  money  might  have  been  raised 
on  more  moderate  terms  (i).  Nor  will  the  Court  grant  relief 
further  than  as  against  the  penalty  of  a  bond,  where  the  debtor, 
after  coming  into  possession,  and  being  under  no  pressure,  has 
chosen  to  confirm  the  bargain  (/«).  It  is  also  to  be  remarked  that 
dealings  with  expectancies,  though  liable  to  be  set  aside  on  the 
ground  of  fraud,  were  not  within  the  statutes  of  usury,  on  account 
of  the  risk  of  the  principal  {I).     In  a  suit  to  set  aside  post  obit 

Receiver.  securities  a  receiver  of  the  rents  of  the  estate  would  not  usually  be 

granted,  on  the  motion  of  the  defendant,  if  the  principal  money  and 
interest  were  paid  into  Court  (m).  But  where  the  whole  security 
possessed  by  the  party  making  the  motion  was  contingent  on  the 
life  of  the  borrower,  and  the  lender  had  been  out  of  his  money  for 
twenty  years,  the  Court  granted  a  receiver,  notwithstanding  an  offer 
on  the  part  of  the  plaintiff  to  pay  principal  and  interest  into  Court  (n). 

^"^W^  ™'"*  Although  a  party  dealing  with  an  expectant  heir  must  before  the 
Sale  of  Eeversions  Act  (o)  have  shewn  that  he  gave  a  fair  price  for 
his  post  obit  securities,  such  value,  where  a  valuation  is  possible,  was 
to  be  ascertained  not  by  the  tables  of  actuaries,  but  by  the  market 
price  at  the  time  of  dealing,  taking  all  the  circumstances  of  health 
and  age  into  account ;  and  it  was  in  the  discretion  of  the  Court  to 
direct  an  inquiry  if  it  had  not  sufficient  information  ;  and  the  case 
of  Gowland  v.  DeFaria  (oo),  if  it  laid  down  any  rule  that  the  value 
must  be  ascertained  by  the  tables  (which  is,  however,  denied),  was 
so  far  overruled  (p). 

(e)  Sir  John  Sar-imrdiiton  v.  Lingood,  But  see  Pope  v.  Roots,  1  Bro.  P.  C.  370. 

2  Atk.  133  ;   Wiseman  v.  Bealce,  2  Verti.  (i)  Curling  v.  Marquis  of  Tou-nsend, 

121  ;  &rl  of  Ardglasse  v.  Mvseliamp,  sup. ;  Wharton  v.  May,  sup. 

1  ib.  237  ;  Wharton  v.  May,  5  Ves.  27,  (fc)  Lord  Chesterfield  v.  Jannsen,  1  Atk. 

and  Curling  v.  Marquis  of  Townsend,  301  ;  Wharton  v.  May,  sup. 

19  ib.  628.     See  Earl  of  AyUsfcyrd  v.  (Z)  Ib. 

Morris,  8  Ch.  484 ;  Beynon  v.  Cook,  10  (m)  Curling  v.  Marquis  of  Tovmsend, 

ib.  389.  sup. 

(/)  Johnson  v.  Nott,  1  Vein.  271.  («)  Free  v.  Hinde,  2  Sim.  7. 

{g)  Davis  v.  Duke  of  Marlborough,  2  (o)  Inf.  p.  893. 

Sw.  139.  (oo)  17  Ves.  20. 

(ft)  Mortimer  v.  Capper,  1  Bro.  0.  C.  {p)  Lord  Aldborough  v.  Trye,  7  CI.  & 

156;  Baker  v.  Benf,,  l.Riii3s.,&  M,.  224.  JL436.   And  seeHeadenx.  Bosher,  M'Cl. 
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Hence  a  sale  by  auction  of  expectancies,  or  of  securities  thereon, 
was  held  good,  that  being  evidence  of  the  market  price  (q). 

The  same  principle  of  relief  was  extended  to  sales  of  vested  re-  Vested  re- 

,   \        T-,  ,1  .  ,  .  ,      .  Tersionary 

versionary  interests  (r).  But  although  a  reversion  which  is  ex-  interests  on 
pectant  upon  the  failure  of  issue  of  a  tenant  for  life  is  generally  not  ^^^_^  ° 
capable  of  valuation  (s),  yet  if  such  tenant  for  life  be  a  female,  who 
has  been  many  years  married  without  having  issue,  though  not  past 
the  age  of  child  bearing,  it  seems  that  the  Court  will,  for  the  pur- 
poses of  valuation,  treat  the  interest  expectant  on  her  death  without 
issue  as  a  simple  reversion  {t). 

Although  an  expectant  heir  might  be  entitled  to  relief,  he  would.  Privity  of 
it  seems,  lose  such  title  if  he  acted  in  the  matter  with  the  privity  of 
the  father  or  other  person  standing  in  loco  parentis,  or  if,  after  re- 
pudiating the  bargain,  he  acted  in  such  a  manner  (as  by  sale  of  the 
goods  purchased)  as  to  alter  the  situation  of  the  other  party  or  his 
property  (u). 

The  interest  of  a  tenant  for  life  whose  estate  is  subject  to  annuities 
and  to  interest  upon  mortgages,  is  not  a  reversionary  interest 
within  the  scope  of  these  considerations  (x). 

Mortgages  of  reversionary  interests  stand  on  the  same  principle  as  Mortgage  of 
sales  (y)  ;  and  the  mortgagee  is  only  entitled  to  the  sum  advanced  interes'ts!'^ 
with  interest  and  costs  as  mortgagee  (z). 


(2.)  Sale  of  Reversions  Act. 

By  31  Vict.  c.  4,  it  is  enacted  that  no  purchase  made  hond  fide  31  Vict, 
and  without  fraud  or  unfair  dealing  of  any  reversionary  interest  in 
real  or  personal  estate,  shall  hereafter  be  opened  or  set  aside  merely 
on  the  ground  of  undervalue ;  and  the  word  "  purchase  "  shall 
include  every  kind  of  contract,  conveyance,  or  assignment  under  or 
by  which  any  beneficial  interest  in  any  kind  of  property  may  be 
acquired. 

The  act  came  into  operation  on  January  1,  1868,  and  does  not 

&  Y.  89  ;  Potts  V.  Curtis,  Yo.  5iS  iSaker  affirmed  3  CI.  &  F.  218. 

V.  -Bcirf  sup.  (*)   Webster  v.  Cook,  2  Ch.  542 ;  ques- 

(q)  Shelley  v.  Nash,  3  Mad.  232,  tioned  Tyler  v.  Tates,  11  Eq.  276,  V.  C. 

(r)  1  Siigd.  Vend.  314,  ed.  11.  ;  285,  Stuai't. 
gij   24_  (!/)  Benyon  v.  Fitch,  sup. ;  Hmmett  v. 

(s)  Baker  v.  Bent,  siqy.  Tottenham,  10  Jur.  N.  S.  1090,  M.  R. ; 

{t)  Davits  V.  Cooper,  5  My,  &  Cr.  270.  12  L.  T.  N.  S.  838 ;  Bromley  v.  Smith, 

See  Lord  v.  JejffUns,  35  Beav.  7  ;  Benyon  26  Eeav.  644  ;  5  Jur.  N.  S.  833. 
V.  PUch,  ib.  570.  (-)  ^^ 'S'^o^'*  Tr.,n  Ch.  D.  227.  V.  C. 

(it)  Hamlet  v.  King,  2  My.  &  K.  456  ;  Bacon ;  Bowes  v.  Heaps,  3  V.  &  B.  117. 
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apply  to  any  purchase  concerning  which  any  suit  was  then  de- 
pending.    It  is  in  other  respects  retrospective. 

The  law  regarding  setting  aside  unfair  and  unconscionable 
bargains  respecting  reversionary  interests  remains  the  same  as 
before  the  statute  (a). 

The  costs  are  in  the  discretion  of  the  Court  (6). 

In  a  case  of  setting  aside  for  inadequacy  of  value  a  sale  by  a 
young  man  of  a  reversion,  relief  was  refused,  there  being  no  fraud  (c) ; 
but  it  was  held  by  Lord  Hatherley,  that  as  a  separate  and  inde- 
pendent adviser  was  not  employed,  the  whole  transaction  must  be 
opened  {d). 


(3.)  Mortgages  by  persons  under  undue  influence. 

Mortgages  for  inadequate  or  no  consideration  given  to  persons 
standing  in  a  fiduciary  or  other  relation  to  the  mortgagor,  by  which 
he  is  subject  to  undue  influence,  are  liable  to  be  set  aside  and 
treated  only  as  securities  for  so  much  money  as  can  be  proved  to 
have  been  advanced,  with  interest  at  a  reasonable  rate. 

Inadequacy  of  consideration  alone  does  not  give  any  title  to 
relief  (e). 

Cases  of  this  kind  arise  where  the  borrower  is  a  person  of  weak 
intellect  (/),  or  there  exists  the  relation  of  child  and  parent  (g),  or 
ward  and  guardian  Qi),  or  where  any  person  transacts  business  with 
another  under  whose  influence  he  may  be  supposed  to  be(i),  even 
though  the  actual  relation  between  them  is  at  an  end  (k). 

The  onus  in  all  these  cases  is  on  the  purchaser  or  mortgagee  to 

shew  that  the  grantor  had  proper  independent  professional  advice,  and 

was  not  misled  by  any  contrivance  or  false  recital  or  suggestion  (Z). 

Sale  turned  Where  the  transaction  takes  the  form  of  a  sale,  the  conveyance 

will  be  directed  to  stand  as  a  security  for  the  amount  actually  found 


into  a  mort- 


(a)  Miller  v.  Cook,  10  Eq.  646,  V.  C.  {g)  Espey  v.  Lake,  10  Ha.  260 ;  16  Jur. 

Stuart ;    Tyler   v.    Yates,    11  ib.   265,  1106. 

V.  C.  Stuart ;  affirmed  6  Ch.  667  ;  Earl  (Ji)  Maitland  v.  Irving,  15  Sim.  437  ; 

of  Aylesford  v.    Morris,   8  ib.   480-1;  Archer  y.  Hudson,  7  BeaY.-551;  8  Jur. 

Senyonv.  Cook,  W  ib.  392.  701^  Montesquieu  v.   Sandys,  .18  Ves. 

(J)  Tyler  v.  Yates,  sup.  313. 

(c)  O'Rorke  v.  Solingbroke,  2  App.  C.  {i)  Kay  v.   Smith,  21   Beav.  522  ;  7 

814.  H.  L.  760. 

{d)  n.  (k)  Hylton  v.  E.,  2  Ves.  S.  547;  Mait- 

(e)  Chmst  v.  Earriaon,  6  De  G.  M.  &  land  v.  Irvimg,  sup. 

G.  424  ;  2  Jur.  KT.  S.  911 ;  8  H.  L.  481.  {1}  Baker  v.  Bradley,  7  De  G.  M.  &  G. 

(/■)  Longmaier.  Ledger,  2  Giff,  157.  697  ;  2  Jur.  N.  S.  98. 
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due  witli  interest  on  the  footing  of  a  mortgage  (m),  and,  it  is  said, 

even   with  costs  (n),  but  the  costs  are  in  the  discretion  of  the  Terms  of 

r*        i.  /  \  T    •  /■»!  11.  1        setting  trana- 

oourt  (o) ;  and  m  case  of  refusal  on  tender  of  a  proper  sum,  the  action  aside, 
mortgagor  will  be  fixed  with  costs  (p),  as  also  where  there  has  been 
fraud,  or  misrepresentation,  or  other  misconduct  (q),  in  which  case 
the  security  will  be  set  aside  unconditionally.  But  in  general  the 
defendant  will  be  put  in  the  same  position  as  if  the  transaction  had 
not  taken  place  (r).  The  plaintiff  in  such  a  suit  will  be  made  to 
pay  the  costs  occasioned  by  charges  of  fraud  which  he  does  not 
substantiate  (s). 

(4.)  Mortgages  by  clients  to  their  solicitors. 

The  statute,  by  which  solicitors  are  empowered  to  take  mortgages 
from  their  clients  to  secure  costs  not  yet  incurred,  has  already  been 
referred  to  (<). 

A  security  given  by  a  client  to  his  solicitor  upon  the  subject  Securityoa 

the  subject 

matter  of  the  suit  is  valid,  as  it  is  likely  to  be  beneficial  to  the  matter  of  the 
client  (m). 

A  sale,  however,  by  the  client  to  his  solicitor  of  such  subject  Sale  thereof 
matter  is  void  for  champerty  or  maintenance  (x),  and  will  only  stand 
as  a  security  for  the  money  actually  advanced  (y). 

All  securities  from  clients  to  their  solicitors,  and,  in  fact,  all  Dealings  with 
their  dealings  are  regarded  with  jealousy,  as  the  relation  between  garded  with 
them  gives  such  room  for  the  exercise  of  undue  influence,  and  may  ^"^  °^^^' 
be  so  easily  abused  that  they  are  not  allowed  to  deal  upon  the  same 
footing  as  other  persons  (z). 

In  all  such  dealings  the  solicitor  must  shew  that  he  has  taken  no 
advantage,  but  has  given  his  client  every  information,  advice,  and 
protection  as  if  he  had  been  dealing  with  a  stranger,  and  in  default 
thereof  a  purchase  will  be  treated  as  a  security  for  the  amount 

(m)  Peacock  v.   Evam,  16  Ves.  512  ;  Jur.  N.  S.  503. 
Davis  V.    Duke  of  Marlborough,  2  Sw.  (s)  Edwards  v.  Burt,  2  De  G.  M.  &  G. 

139.  65  ;  St.  Albynv.  Barding,  27  Beav.  11; 

(re)  Sug.  V.  &  P.  326,  ed.  11 ;  286,  ed.  FosUr  v.  Moberts,  29  ib.  471. 
14,          °  («)  Sup.  p.  751. 

(o)  Tyler  v.  Yates,  sup.  («)  Anderson  v.  Sadcliffe,  E.  B.  &  E. 

{p)  Tottenham  v.  Emmet,    11   L.  T.  816  ;   Wood  v.  Dovmcs,  18  Ves.  120. 
N.  S.  404  ;  12  ib.  838,  M.  R.  (a)  Simpson  v.  Lamb,  7  E.  &  B.  84. 

(j)  Kay  V.  Smith,  sup. ;   Thomas  v.  (y)   Wood  v.  Dornies,  sup.     See  Zewis 

Lloyd,  3  Jur.  N.  S.  288,  V.  C.  Wood ;  v.  Hillman,  3  H.  L.  607. 
Tottmham  v.  Cfreen,  32  L.  J.  Ch.  201.  (z)  Fish.,  Mtg.  244,  ed.  3  ;  WalmsUy 

(r)  Savery  v.  King,  5  H.  L.  627  ;  2  v.  Booth,  2  Atk.  27. 
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Gifts. 


Rules  as  to 
securities. 


Settled 
accounts. 


33  &  34  Yict. 
c.  28. 


actually  due  (a) ;  and  a  gift  or  security  for  a  gift  pending  the 
relation  is  absolutely  Toid  (6). 

No  such  gift  can  be  supported  unless  the  relation  between  the 
parties  had  been  finally  severed  (c). 

The  rules  in  regard  to  securities  by  clients  are  strict ;  the  debt 
secured  must,  before  the  statute,  have  been  actually  due,  and  the 
onus  of  lascertaining  the  amount  falls  on  the  solicitor.  There  must 
be  no  unusual  provisions  in  the  security  which  will  prejudice  the 
client  (d) ;  and  if  any  advantage  is  given  to  the  solicitor  as  interest 
upon  costs,  full  information  must  have  been  furnished  to  the  client 
of  his  rights  (e). 

If  any  unreasonable  postponement  of  the  time  for  redemption  is 
inserted,  the  mortgagor  will  have  the  same  rights  as  in  an  ordinary 
mortgage  (/),  and  especially  so  if  there  has  been  any  concealment 
or  misrepresentation  (g). 

When  the  security  is  given  after  a  settlement  of  accounts,  such 
accounts  are  subject  to  be  opened  even  after  the  lapse  of  many 
years  ;  but  if  there  have  been  only  mistakes  and  omissions,  there 
will  be  only  liberty  to  surcharge  and  falsify  (li)  ;  and  if  the  amount 
due  for  costs  or  advances  has  never  been  fixed,  or  no  bills  have 
been  delivered,  the  amount  must  be  ascertained  by  taxation  (i),  not- 
withstanding the  securities  (k) ;  but  this  of  course  is  subject  to  the 
late  act  {I),  by  which  the  remuneration  of  solicitors  may  be  fixed  by 
agreement  in  writing  signed  by  both  parties  («t). 

An  agreement,  however,  not  to  charge  any  costs,  need  not  be  in 
writing  (n). 

The  rule  as  to  mortgage  for  costs  applies  to  legal  and  equit- 
able securities  equally  (o). 


(a)  Cane  v.  Allen,  2  Dow.  289  ;  Gibson 
V.  Jeyes,  6  Ves.  266 ;  Welles  v.  Middleton, 
1  Cox,  112  ;  Salman  v.  Loynes,  4  De  G. 
M.  &  G.  270;  18  Jur.  843  ;  Tomson  v. 
Judge,  3  Drew.  306 ;  1  Jur.  N.  S.  683 ; 
Higgins  v.  Joyce,  2  J.  &  L.  282  ;  Gibhs  v. 
Daniel,  4  Giff.  1 ;  9  Jur.  N.  S.  636. 

(6)  Newman  v.  Payne,  2  Ves.  J.  199  ; 

4  Bro.  C.  C.  350. 

(c)  Morgam  v.  Minett,  6  Ch.  D.  638, 
V.  C.  Bacon. 

(d)  Cmvdryy.  Day,  1  Giffi  316  ;  5  Jur. 
N.  S.  1199. 

(e)  Lyddon  v.  Moss,  4  De  G.  &  J.  104; 

5  Jur.  N.  S.  637. 

(/)  Cowdry  v.  Bay,  swp. 


{g)  Cowdry  v.  Day,  sup. ;  Dunstan  v. 
Faterson,  11  Jur.  90 ;  Thomas  v.  Lloyd, 
3  li.  N.  S.  288,  V.  C.  Wood. 

(A)  Vernon  v.  Vawdry,  2  Atk.  119  ; 
Jones  V.  Moffett,  3  J.  &  L.  636. 

(i)  Harrison  v.  Wiltshire,  2  Jur.  679  ; 
Sandon  v.  Hooper,  6  Beav.  246. 

{k)  Zawlessv.  Mansfield,  1  Dr.  iW.  557. 

(l)  33  &  34  Vict.  c.  28,  s.  4. 

(m)  He  Leiois,  1  Q.  B.  D.  724. 

{n)  Jennings  v.  Johnson,  8  L.  R.  C.  P. 
425. 

(o)  Bristow  V.  Warner,  10  Ir.  Eq.  246 ; 
notwithstanding  Exp.  Bovill,  2  M.  &  A. 
382,  u.  And  see  PhiWy  v.  Hazle,  29 
L.  J.  C.  P.  370. 
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If,  however,  the  accounts  have  been  properly  investigated  and 
settled,  the  mortgage  will  not  be  disturbed  {p) ;  and  where  the 
relation  of  solicitor  and  client  has  ceased  for  several  years,  and  no 
fraud  or  special  error  is  alleged,  the  accounts  will  not  be  opened, 
although  no  bills  were  delivered  until  after  the  date  of  the  mort- 
gage (g) ;  and  it  will  be  no  objection  to  the  security,  if  bond  fde, 
that  it  was  obtained  under  pressure  from  the  solicitor,  and  when 
money  was  wanted  to  meet  the  urgent  necessities  of  the  client  (r). 

The  transaction  will  be  set  aside  after  many  years,  and  after  the  I-apse  of  time, 
deaths  of  the  parties,  if  the  facts  of  concealment  and  misrepresen- 
tation had  not  been  known  to  the  client  (s).     Though  lapse  of  time 
always  forms  an  ingredient  in  these  cases  less  weight  will  be  attached 
to  it,  whilst  the  relation  between  the  parties  still  continues  {t). 

If  no  accounts  have  been  kept,  or  there  has  been  any  mis-state-  Costs, 
ment   on  the  part   of  the   solicitor,  or  any   overcharges   in  his 
unsettled  account,  he  will  bo  fixed  with  the  costs  (m). 

(5.)  Immoral  and  other  invalid  securities. 

Securities  given  for  an  immoral  consideration  are  void,  as  where  Iminoral 

securities. 
a  mortgage  or  annuity  is  given  to  a  woman  m  consideration  of 

future  illicit  intercourse  with  the  grantor  (x) ;  but  where  the 
security  is  given,  and  there  is  no  agreement  for  continuing  the 
cohabitation,  it  will  be  good  as  a  voluntary  bond  (y).  But  the 
consideration  of  prcemitmi  pudicitice  or  discontinuance  of  the  co- 
habitation is  not  valid  {z). 

Upon  the  same  principle  of  public  policy,  securities  given  for  Securities  for 
obtaining  or  for  procuring  the  sale  of  a  public  office  of  trust  are  offices. 
void,  whether  the  office  be  or  be  not  one,  the  sale  of  which  is  for- 
bidden by  statute  (a). 

{p)  JmM  v.  Ollari,  5  Jur.  N.  S.  755  ;  (w)  Dames  v.  Farry,  1  Giff.  174  ;  5 

Janes  v.  Edberts,  9  Beav.  419  ;  JVelson  v.  Jur.  N.  S.  758  ;  Detellin  v.  Gale,  7  Ves. 

Booth,  5  W.  R.  722,  V.  C.  Stuart.  583. 

(g)  Blagrave  y.  Rovih,  2  K.  &  J.  509  ;  (a)  Gray   v.   Matthias,    5  Ves.   286  ; 

3  Jur.  N.  S.  399  ;  8  De  G.  M.  &  G.  621  ;  Bullmore  v.  Willyams,  32  Beav.  574  ;  9 

but  see  I/yddon  v.  Moss,  mp.  Jur.    N.   S.   1115  ;  33  L.  J.  Ch.   461 ; 

(r)  Johnson  v.  Fesemeyer,    25    Beav.  Batty  v.  Chester,  5  Beav.  103  ;  Smythe  v. 

88  ;  3  De  G.  &  J.  13  ;  Pearson  y.  Benson,  Griffin,  13  Sim.  245. 

28  Beav.  598  ;  Gheslyn  v.  Dolby,  2  Y.  &  (y)  Hill  v.  Spencer,  Amb.  641. 

0.  170,  ExG.  {^)  JBeaumont  v.  Beeve,  10  Jur.  284, 

(«)  Charter  v.  Trevelyan,  11  CI.  &  F.  Q.  B. ;  Binnington  v.  Wallis,  4  B.  &  Aid. 

7X4,  650  ;  Gibson  v.  Dickie,  3  M.  &  S.  463,  is 

(<)  Oresley  v,  Mouseley,  4  De  G.  &  J.  not  law. 

96.     See  J4/ddon  v.  Moss,  sup.    And  see  (a)  Law  v.  Z.  3  P.  'Wma.  391 ;  Stack- 

Blagrave  y.  BoiUh,  sup.               ^..^.  poley.Iiarle,  2  mis.  133. 
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■Warrants  of  A  similar  jurisdiction  has  been  exercised  by  Courts  of  law  over 

omey.  debts  secured  by  warrants  of  attorney  to  enter  up  judgment,  and 

executions  for  an  excessive  sum  have  been  set  aside  or  reduced  to  a 
just  amount,  to  be  fixed  by  an  officer  of  the  Court  or  a  jury  (b). 


(6.)  Gaming  securities. 

It  may   not  perhaps  be  considered  irrelevant  to  add  to  this 

chapter  some  notice  of  the  law  relating  to  gaming  securities,  which 

has  been  considerably  altered  by  modern  statutes. 

16  Car.  2,  The  16  Car.  2,  c.  7  (since  repealed),  punished  fraudulent  gaming 

c  7 

or  betting  by  forfeiture  of  treble  the  sum  or  thing  won,  one  half 

to  the  king  and  one  half  to  the  loser,  if  sued  for  within  six  months, 
or  to  an  informer,  if  sued  for  within  twelve  months  afterwards.   By 
the  same  statute,  in  cases  of  excessive  gaming  (that  is  above  lOOZ.) 
on  credit,  the  contract  and  securities  for  money  were  avoided. 
9  Anne,  By  9  Anne,  c.  14,  notes,  bills,  bonds,  judgments,  mortgages  or 

other  securities  or  conveyances  for  or  in  consideration  of  money  lost 
or  lent  at  play  are  made  utterly  void,  and  all  mortgages  and  in- 
cumbrances or  conveyances  of  lands  made  upon  that  consideration 
are  made  to  enure  to  the  use  of  the  person  next  in  remainder  or 
succession,  as  if  the  mortgagor  were  then  dead  (c) ;  and  payments 
made  on  such  securities  could  not  be  supported,  and  might  have 
been  recovered  back  in  equity  as  incidental  to  the  delivery  up  of  such 
securities  (d) ;  and  the  forfeiture  of  such  securities  under  the  first 
section  of  the  statute  of  Anne  was  held  not  to  be  a  penalty  of  such 
a  nature  as  to  protect  a  party  from  discovering  the  consideration  for 
the  security  on  which  the  action  at  law  was  brought  (e). 

By  the  2nd  and  5th  sections  (now  repealed)  of  the  statute  of 
Anne,  a  loser  of  lOZ.  or  upwards  at  any  one  sitting  might  recover  it 
back, within  three  months  afterwards,  and  the  winner  was  made 
subject  to  heavy  penalties  ;  and  it  has  been,  held  in  the  Exchequer, 
contrary  to  what  was  said  by  Lord  Hardwicke  in  Rawden  v. 
Shadwell{d),  that  this  limitation  of  time  was  applicable  to  money 
paid  on  securities  given  at  play,  as  well  as  to  money  paid  on  the 
spot  (/). 


c.  14. 


(6)  Shaw  V.  Marq.   of   Worcester,   6  Smith  v.  Bond,  sup. ;  and  the  2nd  section 

Bing.  385.  of  the  statute  of  Anne. 

(c)  &es Smithy.  Bond,  11  M.  feW.  558.  (e)  Sloman  y.  Kelly,  4  Y.  &  C.  169  ; 

(d)  1  Fonbl.  Eq.  Bk.   1,  Oh.  4,  s.  6  ;  and  3  ib.  673. 

tmd  Rawdm  v,  Shadwell,  Ambl.  269 ;  (/)  Smith  v.  Bond,  sup. 

Digitized  by  IVIicrosoft® 


Sect.  6.  GAMING  SECUfilTIES.  899 

By  5  &  6  Wm.  4,  c.  41,  so  much  of  the  above  acts  as  declares 
"  notes,  bills,  or  mortgages  "  to  be  void  is  repealed,  and  the  said  acts 
are  made  to  operate  as  if  they  had  enacted  that  every  such  "  note 
bill,  or  mortgage"  should  be  deemed  to  have  been  made,  drawn, 
accepted,  given,  or  executed  for  an  illegal  consideration.  The  act 
also  repeals  that  part  of  the  statute  of  Anne  relative  to  incumbrances 
on  land  enuring  to  the  benefit  of  the  remainderman,  &c.,  and  enacts 
that  the  money  paid  by  the  drawer,  &c.,  upon  such  "  bill,  note,  or 
mortgage  "  to  the  indorsee,  holder  or  assignee  thereof,  shall  be  taken 
as  paid  to  the  use  of  the  party  to  whom  the  security  was  originally 
given,  and  be  recoverable /rom  him  by  action  at  law  (g). 

This  act  was  passed  for  the  relief  of  purchasers  of  such  securities 
for  valuable  consideration  without  notice. 

But  even  under  the  old  law  the  Court  would  not  set  aside  a 
judgment  founded  on  a  warrant  of  attorney,  given  to  secure  a  gaming 
debt,  as  against  a  purchaser,  if  the  debtor  had  represented  before 
the  purchase  that  the  debt  was  a  valid  one  (/i). 

It  may  be  remarked  that  5  &  6  Wm.  4,  only  alters  the 
operation  of  the  prior  acts  as  to  bills,  notes,  or  mortgages  ;  whether 
this  will  be  held  to  apply  to  other  securities  is  to  be  seen.  But  it 
has  been  decided  that,  as  to  judgments,  these  prior  acts  only  avoid 
voluntary  judgments  given  by  the  loser  at  play,  either  to  the  winner 
or  to  some  one  for  his  benefit,  as  a  security  for  money  lost,  and  do 
not  avoid  a  judgment  obtained  adversely  by  an  innocent  party,  or, 
as  it  seems,  by  the  winner  himself;  but  the  defendant  should 
set  up  the  illegality  of  the  security  as  an  answer  to  the  action  (i) ; 
and  the  act  of  Wm.  4  was  held  not  to  be  retrospective.  By  a  still 
later  statute,  16  Car.  2,  c.  7,  and  so  much  of  the  statute  of 
Anne  as  was  not  altered  by  the  last  mentioned  statute,  are 
repealed  {k). 

It  was,  until  lately,  considered,  upon  the  authority  of  Robinson  v. 
Bland  (l),  that  there  was  a  distinction  between  money  lent  and 
money  lost  at  play ;  that  in  the  former  case  the  statute  of  Anne 
avoided  the  security,  but  that  the  contract  for  payment  was  good  ; 
whilst  in  the  latter  case,  if  the  sum  lost  exceeded  lOOZ.,  the  statute 
of  Car.  2  avoided  both  the  security  and  the  contract ;  but  it  was 
subsequently  decided  that  where  the  game  was  illegal,  the  contract  for 

{g)  See  Gilpin  v.  CluUerbuck,  13  L.  T.  (i)  Lane  v.  Chapman,  11  A.  &  E.  966; 

71   139.  Chapman  v.  Lane,  ih.  980. 

{h)  Damson  v.  Franklin,  1  B.  &  Ad.  (i)  8  &  9  Vict.  c.  109,  s.  15. 

142.  (?)  2  Burr.  1077. 

3  M  2 

Digitized  by  Microsoft® 


900  EEVEESIONAEY,   &c.,   SECUHITIEg,  Chap.  70. 

paymerit  of  money  lent  or  lost  at  play  was  void,  as  well  as  the 
security,  by  the  statute  of  Anne  (m).  But  neither  the  act  of  Charles 
nor  that  of  Anne  applied  to  gaming /or  ready  money  (except  that  a 
sum  lost  to  the  amount  of  101.  was  recoverable  under  the  2nd  section 
of  the  act  of  Anne),  and,  therefore,  a  sweepstake  of  '21.  a  head  was 
held  to  be  recoverable  by  the  winner,  as  a  gaming  for  ready 
money  (n). 

Money  lent  to  pay  a  debt  due  by  "gaming  is  not  within  5  &  6 
Wm.  4  (o). 
8&9Viet.  The  statute  of  8  &  9  Vict.  c.  109,  s.  18,  provides,  "that  all 

'  '  contracts  or  agreements,  whether  by  pa/rol  or  writing,  by  way  of 

gaming  or  wagering,  shall  be  null  and  void ;  and  that  no  suit  shall 
be  brought  or  maintained  at  law  or  in  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made ;  provided  always,  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription  or  contri- 
bution, or  agreement  to  subscribe  or  contribute,  for  or  towards  any 
plate,  prize,  or  sum  of  money,  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise  (p).  The 
act  also  makes  a  party  who  wins  money,  &c.,  by  way  of  fraud 
practised  in  gaming  or  wagering,  punishable,  as  obtaining  money 
under  false  pretences  (q). 
The  result,.  The  result  seems  to  be. 

That  any  gaming  or  wagering  contract  or  agreement  is  now 
clearly  void,  and  cannot  be  enforced  : 

That  the  securities  given  for  money  won  by  any  gaming  or 
wagering,  (or  at  least,  bills,  notes,  and  mortgages  given  as  such 
securities),  though  now  no  longer  totally  void,  can  be  enforced  by  a 
transferee  for  valuable  consideration  without  notice,  and  by  no  other 
person  (r): 

That  if  voluntary  judgments  and  securities  other  than  "  bills, 
notes,  and  mortgages  "  be  untouched  by  the  statute  of  Wm.  4,  yet 
it  would  seem  that  the  statute  of  Vict,  would  be  a  bar  to  their 

{m)  M'Kimll  v.  Eolmaon,  3  M.  &  W.  {p)  Sect.  18. 

434.     And  see  Toimg  v.  Moore,  2  Wila.  {q)  Sect.  17. 

fi7  ;  AppUgarth  v.  Colley,  10  M.  &  W.  (r)  See  the  preamble  of  the  act  of 

723,  732  ;  Thorpe  v.  Coleman,  1  C.  B.  Vfm.  4,  which  seems  to  warrant  this  as- 

990.  sertion,  and  also  to  hring  other  securities 

(»)  Applega/rih  v.  Colley,  sup.  besides  bills,  notes,  and  mortgages  within 

(o)  Aleinbrook  v.  Hall,  2  WUs.  309 ;  the  scope  of  the  act.     See  Sawker  v. 

Barjeau  v.  Walmsley,  Str.   1248  ;  Exp.  Sallewell,  2  Sm.  &  G.  194  ;  2  Jur.  N.  S. 

Pyke,  8  Ch.  D.  754,  C.  A.  537  ;  afSrmed  on  other  grounds,  ib.  794. 
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being  enforced,  independently  of  the  ordinary  doctrines  of  law 
and  equity ;  and  in  such  case  a  purchaser  for  valuable  considera- 
tion, holding  such  judgment  or  security,  would  seem  not  to  be 
protected : 

That  judgments  recovered  adversely  against  the  loser  remain  as 
before  the  late  acts  : 

That  gaming  securities  may  be  set  aside  and  ordered  to  be 
delivered  up  (s) : 

That  at  common  law  money  paid  by  the  loser  to  the  winner  can 
only  be  recovered  back  while  the  contract  is  executory  (t): 

That  probably  the  Court  still  could,  on  setting  aside  gaming 
securities,  decree  money  paid  on  them  to  be  repaid  (w).  The 
ground,  however,  on  which  Eawden  v.  Shadwell  (s),  was  decided, 
viz.,  that  the  security  was  totally  void  by  the  statute,  is  now  gone ; 
and  it  must  be  observed,  that  in  that  case  only  part  of  the  money 
secured  had  been  paid  : 

That  money  paid  to  the  transferee  of  gaming  securities,  or,  at 
least,  of  a  bill,  note,  or  mortgage,  for  valuable  consideration  without 
notice,  is  recoverable  from  the  party  to  whom  the  security  was 
originally  given,  as  money  paid  for  his  use  (x). 

The  distinction  between  these  cases  and  those  in  which  the  trans- 
action is  illegal  and  subject  to  penalties  is  obvious  (y). 

But  it  would  seem  that  money  deposited  with  a  stakeholder 
cannot  now,  on  the  ground  of  playing  for  ready  money,  be  recovered 
by  the  winner  (z) ;  though  it  seems  that  any  one  of  the  depositors 
who  has  repudiated  the  wager  before  the  time  fixed  for  its  deter- 
mination, or  even  before  the  money  is  paid  over,  may  recover  back 
the  sum  deposited  by  him  from  the  stakeholder,  as  fully  as  he  could 
before  the  act  (a). 

It  seems  that  the  effect  of  the  proviso  at  the  end  of  the  18th 
section  of  the  stat.  of  Vict,  is  to  render  vaHd,  or  rather  to 
save  out  of  the  operation  of  the  former  part  of  the  clause,  any 

(s)  See   Eawden  v.    Shadwell,   Amh.  Zuiwyehe,  10  Exc.  614 ;  Sosewame  v. 

269  ;   ff^ynne  v.  Callander,  1  Russ.  293  ;  Billing,  15  C.  B.  N.  S.  316  ;  Fitch  v. 

Story's  Eq.  Jur.  s.  303.  Jones,  5  E.  &  B.  238. 

(t)  See  Hastelow  v.  Jacksan,  8  B.  &  C.  (y)  Fisher  v.  Bridges,  3  fJ.  642. 

225.  {")  See  AppUgarth  v.  Oolley,  sup. 

(m)   See   Bawdm    v.    Shadwell,   sup.  {a)  Vamey  v.  Eickman,  5  C.  B.  271 ; 

But  see  the  judgment  of  Lord  Talbot,  17  L.  J.  C.  P.  102.     kaiiSeeEastelawy. 

in  Bosanquet  v.  Dashwood,  Cas.  t.  Talb.  Jackson,  sup. ;  Sodson  v.  Terrill,  1  Or. 

38.  &  M.  797.     And  see  Gatty  v.  Field,  9 

(a;)  5  &  6  Wm.  4,  c.  41  ;  Oilpin  v.  Q.  B.  431. 
Clutlerburk,  13  L.  T.  71,  139 ;  Jessop  v. 
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sutscription  or  contribution  to  abide  the  event  of  a  lawful  game, 
though  the  subscribers  themselves  are  the  parties  engaged  in  the 
game,  and  that  the  winner  may  recover  the  money  so  subscribed  or 
Horse  race.  agreed  to  be  subscribed  (6) ;  and  thus,  where  a  foot  race  or  horse 
race  takes  place  between  two  or  more  parties,  each  of  whom 
deposits  a  sum  with  a  stakeholder,  such  deposit  may  be  recovered 
by  the  winner ;  and  yet,  by  a  strange  anomaly,  the  security  given 
for  such  money  may  be  illegal,  and  money  paid  on  such  security 
may,  perhaps,  be  recovered  back  under  the  statutes  of  Anne  and 
Wm.  4  (6). 

In  Appiegarth  v.  Colley  (c),  before  the  statute  of  Vict.,  a 
horse  race  for  money  raised  by  the  parties  themselves  was  said 
to  be  within  the  statute  of  Anne,  but  it  was  said  that,  since  the 
repeal  of  13  Geo,  2,  c.  19,  by  3  &  4  Vict.  c.  5,  there  was  nothing 
to  prevent  a  race  for  a  sum  of  money  given  by  a  stranger  by  way  of 
prize. 

Horse  racing  was  by  13  Geo.  2,  c.  19,  declared  to  be  illegal, 
unless  the  stake  was  SOL  at  least,  or  the  race  was  held  in  certain 
places  named  in  the  act.  But  wagers  even  on  such  legal  races  were 
illegal,  at  least  if  exceeding  lOZ.  (d),  and,  it  seems,  are  void  in 
all  cases,  since  8  &  9  Vict.  c.  109,  s.  18. 

Gambling  in  the  foreign  funds  is  not  within  the  Stock  Jobbing 
Act  (e). 

Where  judgment  has  been  obtained  in  an  action  on  the  contract, 
in  which  the  illegality  within  the  above  statutes  was  not  set  up,  it 
cannot  be  impeached  (/). 
18  Geo.  2,  By  18  Geo.  2,  c.  34,  Courts  of  equity  were  empowered  to  make  a 

decree  in  suits  to  enforce  payment  under  transactions  contrary  to 
9  Anne,  c.  14,  and  in  several  cases  have  accordingly  given  relief  by 
ordering  the  delivery  up  of  securities  (g). 

9  Anne,  c.  14,  enacted  Qi)  that  persons  liable  to  be  sued  for 
money  or  valuables  uiider'the  statute  should  be  compelled  to  give 
discovery  (i).     The  repeal  by  8  &  9  Vict.  c.  109,  of  the  Act  of 

(b)  Batty  Y.  Marriott,  5  C.  B.  818;  17  (/)  Lane  v.   Chapman,    11  A.   &  E. 
L.  J.  C.  P.  215.                                              966,  980. 

(c)  lb  M.  &  v.  723.  {g)  Newman  v.  Franco,  2  AnSt.  619  ; 
{d)  Goodbum  v.  MarUy,  2  Sixa.  1159  ;      Andrews  v.  Berry,  3  iJ.  634  ;  Hatodenv. 

Shillito  V.  Theed,  7  Bing.  405 ;  Pugh  v.  Shadwell,  Aijib.  269  ;  Wynne  v.  Oallan- 

Jerikins,   1   Q.   B.    631 ;   5  '  Jur.   1082 ;  dier,  1  Russ.  293  ;  Parker  v.  Alcock,  Yo, 

Oremlle  v.  Chapman,  8  Jur.  190.  361. 

(e)  Oakley  v.   Bigby,   2  Bing.  N.  C.  (A)  Sect.  3. 

732 ;  W?lk  V,  Porter,  ib.  722 ;  7  Geo.  2,  (i)  Earl  Uchjkld  v.  Bond,  6  Beav.  88. 
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Anne,  and  of  that  pai-t  of  the  act  of  Geo.  2  which  relates  to  it, 
appears  to  leave  the  matter  subject  to  the  general  rules  of  Courts 
of  equity,  concerning  answers  which  would  expose  a  defendant  to 
criminal  prosecution. 

If  a  loan  be  placed  by  the  lender  in  the  hands  of  the  borrower  as 
the  lawful  owner  of  it  to  dispose  of  as  he  pleases,  a  security  for  its 
repayment  will  be  good,  although  the  lender  may  have  expected 
to  be  paid  out  of  it  the  amount  of  bets  won  by  him  from  the 
borrower,  but  if  it  were  lent  under  an  agreement  that  the  bets 
should  be  paid  out  of  it,  the  security  will  be  bad  as  a  colourable 
evasion  of  9  Anne,  c.  14,  and  5  &  6  Wm.  4,  c.  41  {k). 

A  bond  to  secure  monies  agreed  to  be  paid  to  avoid  pecuniary 
and  other  liabilities,  arising  from  the  non-payment  of  racing  debts 
is  good(i). 

Securities  given  as  a  reward  for  procurement  of  marriage  (com-  ifarnage 
monly  called  marriage  brocage)  with  a  particular  person,  are  also         "^ ' 
void  as  contrary  to  that  freedom  of  choice  in  marriage  which  is 
encouraged  by  public  policy.     Such  securities  may  be  ordered  to 
be  delivered  up,  and  sums  already  paid  under  them  to  be  re- 
turned (m). 


(ft)  mil  V.  Fox,  4  H.  &  N.  359  ;  Fish. 
Mtg.  252,  ed.  8. 

(Q  Bubb  V.  Yeherton,  9  Eq.  471,  M.  E. 
And  see  as  to  the  legality  of  such  a  debt 
in  other  respects,  Johnson  v.  Lasley,  12 
C.  B.  468. 

(m)  Drury  v.  Hooke,   1  Vern.  411 ; 


StribbleMll  v.  Brett,  2  li.  445  ;  Smith  v. 
Bruning,  ib.  392.  See  Smith  v.  Aykwell, 
S  Atk.  666  ;  and  Shirley  v.  Martin,  3 
P.  Wms.  74,  n.  per  Lord  Hardwicke ; 
Cole  V.  Gibson,  1  Ves.  S.  506 ;  ITall  v. 
Potter,  3  Lev.  411  ;  3  P.  Wms.  392,  n. 
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STATUTE    OF   LIMITATIONS   AS    TO   INTEREST. 

Sect. 

1.  St.8d4:  Wm.  4,  c.  27,  s.  42  . 

2.  >S«.  3  <f  4  ]^m.  4,  c.  42,  s.  3  .         . 

3.  Conflict  between  the  two  statutes 

4.  Express  trust 

5.  Cases  within  sect.  42        ....         . 

6.  The  exception  in  the  proviso  to  sect.  42 

7.  From  what  time  the  six  years  run 

8.  Acknowledgment  by  whom   .... 


904 
905 
905 
906 
906 
908 
909 
909 


Proviso  when 
prior  incum- 
brancer in 
possession. 


(1.)  St.d  di  Wm.  4,  c.  27,  s.  42. 

By  8  &  4  Wm.  4,  c.  27,  s.  42,  it  is  enacted  that  no  arrears  of 
rent,  or  of  interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land,  or  in  respect  of  any  legacy,  or  any 
damages  in  respect  of  any  such  arrears  of  rent  or  interest,  shall  be 
recovered  by  any  distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent. 

But  the  sect,  contains  a  proviso  that  where  any  prior  mort- 
gagee or  other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  or  suit  shall  be  brought  by  any  person  entitled  to 
a  subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such  possession  or  receipt  as  afore- 
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said,  although  such  time  may  have  exceeded  the  said  term  of  six 
years  (a). 


(2.)  St.8d4:  Wm.  4,  c.  42,  s.  3. 

By  3  &  4  Wm.  4,  c.  42,  s.  8  (which  came  into  operation 
some  months  previous  to  the  last  mentioned  act),  all  actions  of 
covenant  or  debt,  upon  any  bond  or  other  specialty,  shall  be  com- 
menced and  sued  within  ten  years  after  the  end  of  the  then  session 
(1838),  or  within  twenty  years,  after  the  cause  of  such  action  or 
suit,  and  not  after. 


(8.)  Conflict  between  the  two  statutes. 

Thus,  though  the  mortgagee  can  only  recover  six  years'  arrears 
against  the  land  mortgaged  under  3  &  4  Wm.  4,  c.  27,  s.  42,  yet 
in  action  of  covenant  he  can  recover  twenty  years  interest  under 
3  &  4  Wm.  4,  c.  42,  s.  8.  . 

Upon  the  construction  of  these  two  acts  it  has  been  decided  that 
they  are  to  be  reconciled  by  treating  the  8rd  sect,  of  c.  42,  as  an 
exception  out  of  the  operation  of  the  former  act  (c). 

It  seems  that  the  42nd  sect,  of  c.  27,  is  equallv  operative  to  pre-  Applicatu  to 

^  redemption 

vent  the  mortgagee  from  recovering  more  than  six  years  arrears  of  and  foreclosure 
interest  in  a  redemption  suit  instituted  by  the  mortgagor,  as  it 
would  be  in  the  case  of  a  foreclosure  suit  by  the  mortgagee ;  since 
although  a  suit  for  redemption  cannot  be  considered  as  a  suit 
for  recovering  money,  yet  the  terms  of  the  redemption  must  be  the 
same  (d). 

It  is  now  settled  that  the  remedy  against  the  land  under  the 
former  statute  (c.  27)  was  not  extended  by  reference  to  the  personal 
remedy  under  the  latter  (c.  42)  ;  nor  on  the  other  hand  was  the 
personal  remedy  abridged  by  reference  to  that  against  the  land ;  so 
that  a  mortgagee  to  whom  more  than  six  years  arrears  of  interest 
are  owing  on  a  mortgage,  containing  the  usual  covenant  for  pay- 
ment, is  on  the  footing  of  a  secured  creditor,  in  respect  of  the 

(a)  Sect.  42.  And  see  inf.  p.  908.  Eomfrcy  v.  Gery,  7  C.  B.  567. 


(c)  Paget  v.  Foley,  2  Bing.  K.  C.  679 
Strachan  v.  Thomas,  12  A.  &  E.  556 
Manning  v.  I'Mps,   24  L.   J.   Exc.  62 


{d)  Dv,  Vigier  v.  Lee,  2  Ha.  326,  335  ; 
Sinclair  v.  Jackson,  17  Bear,  405, 
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Tacking  of 
twenty  yeaxs' 
arrears  v, 
heir. 


principal  and  six  years'  arrears,  aind  of  an  unsecured  creditor  in 
respect  of  the  remainder  of  the  arrears  (e). 

The  plaintiffs,  co-heirs  of  the  mortgagor,  were  not  allowed  to 
redeem,  except  upon  payment  of  twenty  years'  arrears,  on  the 
ground  that  a  mortgageis  is  allowed  as  against  the  heir  (although 
not  against  the  original  debtor  himself),  to  tack  an  unsecured 
specialty,  binding  the  heir  to  the  mortgage  debt  (/).  This  de- 
cision appears  to  be  disapproved  of  (^),  but  must  be  taken  as  law. 


(4.)  Express  trust. 

As  a  general  rule  sect.  42  was  not  applicable  where  the  re- 
lation of  trustee  and  cestui  qui  trust  was  established  between  the 
parties  (h)  as  falling  within  sect.  25  (hh).  However,  where  the 
beneficiary  had  allowed  a  very  long  time  to  elapse  without  attempting 
to  enforce  the  trust,  the  Court  restricted  the  interest  to  six  years  on 
the  principle  of  the  statute  (i). 

And  now,  even  in  the  case  of  express  trusts,  only  six  years' 
interest  is  recoverable  on  money  or  legacies  charged  on  land  or 
rent  (k). 


Tolls. 


Canal  Co. 


(5.)  Cases  within  sect.  42. 

A  mortgage  of  tolls  is  not  within  3  &  4  Wm.  4,  c.  27,  sect.  42 ; 
and  therefore  in  such  case  more  than  six  years'  arrears  of  interest  are 
recoverable  (1).  But  a  mortgage  by  a  canal  company  of  the  canal 
and  works  with  the  rates  is  within  the  act  (hi)- 


(c)  2  Dav.  Conv.  571,  ed.  3  ;  Hunter 
V.  NochoUs,  1  Mao.  &  Gord.  640 ;  overrul- 
ing Du  Vigier  v.  Lee,  2  Ha.  326 ;  Hughes 
V.  Kelly,  3  Dr.  &  W.  482  ;  Lord  St. 
Leon.  Real  Prop.  St.  147-8,  ed.  2  ;  Shaw 
V.  Johnson,  1  Dr.  &  Sm.  412  ;  7  Jur. 
K.  S.  1005  ;  Sinclair  v.  Jackson,  17 
Beav.  405  ;  Harrison  v.  Duignan,  2  Dr. 

6  W.  295 ;  Sound  v.  Bell,  30  Beav.  121; 

7  Jur.  N.  S.  1183  ;  Paget  v.  Foley,  2 
Bing.  N.  C.  679;]  3  Soott,  120;  Sims 
V.  Thomas,  12  A.  &  E.  536. 

(/)  Sivy  V.  Norwood,  5  De  G.  &  S. 
240  ;  16  Jur.  493.     See  sup.  p.  811. 

{g)  Lord  St.  Leon.  Real  Prop.  St.  148, 
ed.  2  ;  Sc  SteaoCsMtg.  Estaies,  2  Ch.  D. 
718,  V.  C.  Malins.     And  see  Sinclair  v. 


3  K.  &  J.  198.  See  Vincent  v.  Going, 
1  Jo.  &  Lat.  697. 

[h)  Gough  V.  Bull,  16  Sim.  45  ;  17 
L.  J.  Ch.  486.  And  see  Bach  v. 
Callen,  6  Ha.  531,  6  ;  Phillips  v.  Mrnin- 
ings,  2  My.  &  Cr.  309 ;  Ohee  v.  Bishop,  1 
De  G.  F.  &  Jo.  137;  6  Jur.  N.  S.  132 ; 
Mutlow  V.  Bigg,  18  Eq.  248,  V.  C.  Hall ; 
Be  Lowe's  Settlement,  30  Beav.  95  ;  see 
inf.  p.  915. 

{hh)  Set  out  inf.  p.  927. 

(i)  Thomson  v.  Eastwood,  2  App.  C. 
215. 

(k)  37  &  38  Viet.  c.  57,  s.  10  ;  set  out, 
inf.  p.  916. 

(I)  Mellish  V.  Brooks,  3  Beav.  22. 


(m)  Hodges  v.  Croydon  Canal  Co.,  ib. 
Jackson,  sup.;  contra  Wlec'.er  v.  SmfelL       8fi_ 


Sect.  5.  CASES  WITHIN  SECT.   42.  907 

A  mortgage  by  a  residuary  legatee  of  his  share  in  the  residue  Money 'charged 
which  consisted  of  a  mortgage  on  land  is  not  a  charge  on  real  °^^^^- 
estate  within  this  sect.  (n).     Nor  the  surplus  monies  of  an  estate 
sold  under  a  power  of  sale  by  a  trustee  for  a  mortgagee  and  paid 
into  Court  (o).     But  a  fund  arising  from  the  proceeds  of  the  sale 
of  land  is  '  money  payable  out  of  land  '  within  the  sect.  (p). 

Only  six  years  arrears  of  interest  can  be  recovered  upon  debts  Judgments, 
secured  by  judgments,  as  they  are  sums  of  money  charged 
upon  or  payable  out  of  land.  And  as  far  as  the  bar  of  the 
stat.  operates  in  this  respect  for  the  protection  of  real  estate, 
to  the  same  extent  the  personal  estate  is  protected  (q).  And  this 
applies  to  a  judgment  on  a  bond  and  warrant  with  a  penalty  in 
Ireland  (r) ;  also  to  debts  secured  by  judgment  (s).  Judgment 
creditors  are  within  the  operation  of  c.  27,  s.  42,  but  not  of  c.  42, 
s.  3,  so  that  they  cannot  recover  more  than  six  years'  arrears  of 
interest,  either  out  of  the  real  or  personal  estate  (i).  They  are  in 
this  respect  on  the  same  footing  as  a  mortgagee,  who  having  no 
covenant  for  the  payment  of  the  debt  is  merely  a  simple  contract 
creditor  (u).  But  quaere  this :  as  to  the  arrears  beyond  six  years  h© 
is  no  creditor. 

The  word  '  rent '  means  rent  charged  on  land  and  not  rent  Kent, 
reserved  on  a  lease,  semble  (x). 

Where  there  is  a  charge  on  real  estate  situate  in  a  colony  in  Land  in 
which   3  &  4  Wm.  4,  c.  27  is  not  in  force,  arrears  of  interest  are  °°  '"'^' 
recoverable  for  more  than  six  years  {y) ;  although  the  question  arose 
in  a  suit  in  England. 

The    sect,    applies    to    legacies   charged    on    personal    estate  Legacy  and 
alone  (z) ;  but  an  annuity  charged  on  personal  estate  only  is  not  *°""'*y' 

(ji)  Smith  V.  Mill,  9  Ch.  D.  143,  V.  C.  But    see   Cf  Kelly  v.  Bodkin,  sup. ;  Du 

Hall.  Figier  v.  Lee,  sup.;  Vincent  v.   Going, 

(o)  Edmunds  v.  Waugh,   1  Eq.  418,  sup. 

V.  0.  Kindcrsley;  questioning  J/o^oa  v.  (<)  Henry   v.   Smith,   sup.;  Oree/aivay 

Broadbent,  33  Beav.  296.    See  Re  Stead's  v.  Bromfield,  9  Ha.  201. 

Mtg.  Estates,  sup.  (u)  Hodges  v.  The  Croydon  Canal  Co., 

(p)  Bmvyer  v.  Woodman,  3  Eq.  313,  srup.  ;  2  Dav.  Conv.  573,  ed.  3. 

V.  C.  Wood.     See  Mutlow  v.  Bigg,  sup.  (x)  Paget  v.  Foley,  sup.;  Hartshome  r. 

(q)  Henry  v.  SmUh,  2  Dr.  &  W.  381.  Watson,  4  Blng.  N.  C.  183.  But  see  Exp. 

(r)  lb. ;  and  0' Kelly  v.  BodHn,  2  Ir.  Bayly,  22  L.  J.  Bk.  26. 

Eq.    Eep.    361  ;    3  ib.    390  ;  overruling  iy)  PUt  v.  Lord  Daere,  3  Ch.  D.  295, 

Kcaly  V.  Bodkin,  1  Sause  &  Sou.  211,  V.  C.  Hall ;  not  following  Jacquet  v.  /. 

220.  27  Beav.  332. 

(s)  Henry  v.  Smith,  sup.     See  3  &  4  (z)  Sheppard  v.   Duke,   9  Sim.   567 ; 

Vict.    c.    105,    s.    26;   Sug.    R.    P.    St.  Henry  r.   Smith,  sup.;   Stafford  v.    S. 

p.  134;  Kealy  v.    Bodkin,  sup.  contra.  4  Jur.  N.  S.  149,  L.  J.| 
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within  this  section,  not  being  '  interest  in  respect  of  any  legacy '(a). 
An  annuity  charged  on  real  estate  is  within  the  sect.,  for  by  the  inter- 
pretation clause  (s.  1),  the  word '  rents'  includes  annuities  charged  on 
land  (&).  The  point  does  not  appear  to  have  been  taken  in  (c).  A  sum 
charged  on  land  and  payable  by  annual  instalments  is  within  it  {d). 
•Suit.  Where  mortgaged  property  is  taken  under  the  Lands  Clauses 

Consolidation  Act,  a  petition  by  the  mortgagee  for  payment  out  of  the 
proceeds  of  sale  is  '  a  suit '  for  the  recovery  of  money  under  it  (e). 

It  has  been  intimated  that  the  section  limiting  the  recovery  of 
arrears,  does  not  apply  to  proceedings  initiated  by  the  mortgagor  (ee). 

A  mortgage  of  a  reversionary  interest  with  a  covenant  to  capitalize 
the  interest  does  not  fall  within  this  sect.  (/). 


'Incum- 
brancer. ' 


Eeversionaiy 
interest. 


(6.)  The  exception  in  the  proviso  to  sect.  42. 

Under  the  proviso  to  sect.  42(j(y),  the  assignment  to  a  trustee  for 
the  purchaser  of  an  estate  of  outstanding  terms  affecting  it,  and  of 
judgments  on  which  elegits  had  been  issued,  does  not  constitute 
the  purchaser  an  'incumbrancer,'  so  as  to  prevent  the  operation  of 
the  statute  on  the  claim  of  the  mortgagee  (g). 

The  fact  of  the  estate  or  interest  mortgaged  being  reversionary 
does  not  bring  the  case  within  the  proviso,  or  prevent  the  operation 
of  this  sect,  (h) ;  although  the  reason  given  that  the  .mortgagee 
of  the  reversionary  interest  might  have  foreclosed  or  sold  (i),  was 
equally  applicable  to  the  incumbrancer  excepted  by  the  proviso ;  and 
all  these  cases  of  reversionary  interest  seem  to  fall  within  the  reason 
and  purpose  of  the  exception  (k). 

Under  this  view  a  question  may  arise  whether  this  sect, 
applies  to  a  legacy  where  there  are  no  funds  to  meet  it  until  the 


(a)  Jloch  V.  Callen,  6  Ha.  531  ;  2ie 
AshwelVs  yn,  Johns.  112. 

(6)  Francis  v.  Grover,  5  Ha.  39  ;  He 
AshwelVs  Tr.,  sup, 

(c)  Wheeler  v.  Howell,  3  K.  &  J.  201. 

{d)  Uppingion  v.  Tarrant,  12  Ir.  Ch. 

(e)  He  Stead's  Utg.  Estates,  2  Ch.D.262, 
713,  V.  C.  Malins;  Me  Slater's  Tr.,  H 
Ch.  D.  227,  V.  C.  Bacon. 

{ee)  Edtmmds  v.  TVaugh,  1  Eq.  418, 
V.  C.  K-iudersley,  sed  qu. ;  2  Day.  Conv. 
573,  ed.  3. 

(/)  Clarkson  v.  Henderson,  14  Ch.  D. 
P48,  V.  C.  Hall, 


(//)  &C.P.  p.904. 

(g)  Chinnery  v.  Etans,  11  H.  L.  115  ; 
10  Jur.  N.  S.  855. 

(h)  Vincent  v.  Going,  13.  &  L.  697, 
701  ;  Sinclair  v.  Jackson,  17  Beav. 
406  ;  HurnbU  v.  H.  24  Beav.  639 ; 
3  Jur.  N.  S.  1289  ;  Bowyer  v.  Woodman, 
3  Eq.  318,  V.  C.  "Wood  ;  and  SmUh  v. 
Hill,  9  Ch.  D.  143,  V.  C.  Hall ;  Lord  St. 
Leon.  R.  P.  St.  148,  ed.  2 ;  Re  Slater's 
Tr.,  sup.,  overruling  Wheeler  v.  Howell, 
sup. 

(i)   Sinclair  v.  Jackson,  sup. 

{k)  V.  C.  Hall,  9Ch.  D.  150. 


Digitized  by  Microsoft® 


Sbct.  6.  THE  EXCEPTION  IN  THE  PROVISO  TO  SECT.  42.  909 

death  of  an  annuitant  (T) ;  until  there  is  a  fund,  the  legatee  cannot 
be  said  to  choose  to  let  the  interest  fall  in  arrear(m),  or  to  be 
guilty  of  any  neglect  in  bringing  the  action  («). 

Similarly  an  infant's  claim  does  not  fall  within  this  sect.,  on 
the  principle  that  there  is  no  laches  (o).  And  a  claim  for  interest 
upon  unpaid  purchase  money  was  held  not  to  fall  within  it  as  the 
interest,  although  running,  could  not  be  said  to  be  due  or  in  arrear 
until  the  title  was  complete  (p). 

(7.)  From  what  time  the  six  years  run. 

Where  a  creditor  comes  in  under  a  suit,  the  six  years  are 
reckoned  from  the  time  when  the  claim  was  carried  in  (q). 

Where  an  action  is  brought  against  a  legatee  to  ascertain  priorities, 
and  the  legatee  is  held  entitled  only  to  six  years'  arrears,  the  time 
is  reckoned  from  the  commencement  of  the  action  (r). 

(8.)  Acknowledgment  by  whom. 

An  acknowledgment  by  the  mortgagor  will  not  under  this  sect, 
deprive  an  intermediate  mortgagee  of  the  benefit  of  the  statute  (s). 
An  acknowledgment  signed  by  the  mortgagor  is  not,  as  against 
such  intermediate  mortgagee,  an  acknowledgment  by  the  '  person  by 
whom  the  same  was  payable,  or  his  agent ; '  the  acknowledgment 
must  be  confined  to  the  interest  of  the  person  giving  the  acknow- 
ledgment (s) ;  and  the  acknowledgment  to  be  effectual  must  be  to  a 
person  entitled  to  receive  the  money  (t). 

{1}  BrigU  V.  Lurcher,  27  Beav.  130,  640 ;  mnry  v.  Smith,  2  Dr.  &  W.  381, 

136.  392  ;  Greenway  v.  Bromfield,  9  Ha,  201. 

(m)  Edmwnds  v.    Waugh,   iup.     See  (r)  Hughes  v.  Williams,  3  Mac.  &  G. 

Pitt  V.  Lord  Daarc,  3  Ch.  D.  299,  V.  C.  688 ;  Harrison  v.  Duignan,  2  Dr.  &  W. 

Hall.  295. 

{n)  Hickman  v.  Upsall,  4  Ch.  D.  148.  («)  Balding  v.  Lane,  1  Do  G.  J.  &  Sm. 

(o)  Hicks  V.  SallUt,  3  De  G.  M.  &  G.  122  ;  9  Jnr.  N.  S.  506 ;  reversing  3  Giff. 

782,  816  ;  18  Jur.  915  ;  9  Ch.  D.  148.  561  ;   8  Jur.  N.  S.  407 ;   explained  in 

{p)  Toft  V.  Stevenson,  5  De  G.  M.  &  Chinnery  v.  JSvans,  sup. 
G.  735.  (t)  Holland  v.  Clark,  1  Y.  &  C.  C.  C. 

(j)  Hunter  v.  Nockolds,  1  Mao.  &  G.  151. 
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STATUTE    OF   LIMITATIONS    IN   BAR   OP   FORECLOSURE. 


Sect. 

1.  St.  3  d:  4  Wm.  4,  c.  27,  and  other  statutes 

2.  1  Vict.  c.  28 

3.  Cases  on  the  statutes        .... 

4.  Express  trusts 

5.  St.  37  d  38  Vict.  c.  67,  s.  10  . 

6.  How  far  creditors'  suits  bar  the  statute 

7.  Judgments 

8.  Limitation  in  covenant  and.  debt . 

9.  Payment  or  acknowledgment    . 

10.  Disabilities 


910 
911 
912 
914 
916 
916 
917 
918 
918 
923 


Limitation  of 
actions. 


Sect.  40. 


Aclsnou'ledg- 
ment  or  pay- 
ment. 


(1.)  St.  8  &  4  Wm.  4,  c.  27,  s.  40,  a7id  other  statutes.    ' 

Independently  of  statute,  in  case  twenty  years  had  elapsed 
without  payment  or  demand  of  interest,,  a  Qojitj;  :Would  in  general 
presume  the  mortgage  was  satisfied  (a).      .,,.,. 

By  3  &  4  Wm.  4,  c.  27  (h),  it  is  enacted  that  after  the  31st  of 
Dec,  1833,  no  action  or  suit,  or  other  proceeding,  shall  be  brought 
to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or 
rent  at  law  or  in  equity,  or  any  legacy,  but  within  twenty 
(now  twelve)  (c)  years,  next  after  a  present  right  to  receive  the 
same  shall  have  a,ccrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same  ; 

Unless  in  the  mean  time  some  part  of  the  principal  money,  or 
some  interest  thereon,  shall  have  been   paid,  or   some  acknow- 


(a)  Trash  v.  White,  3  Bro.  C.  C.  289  ;  2  Cox,  118  ;  Leman  v.  Newnham,  1  Ves. 

Christophers  v.  Spwrke,  2  J.  &  W.  228.  S.  51. 

But  see  Males  v.  S.  1  Eep.  in  Ch.  105  ;  (6)  3  &  4  Wm.  4,  c.  27,  s.  40. 

Sibson  Y.Fletdier,  ib.  59  ;  Toplisv.  Sate,  (e)  37  &  38  Vict.  c.  67,  s.  8. 
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ledgment  of  the  right  thereto  shall  have  heen  given  in  writing,  geot.  40. 
signed  by  the  person  by  whom  the  sanae  shall  be  payable  or  his 
agent,  to  the  person  entitled  thereto  or  his  agent,  and  in  such  case 
no  snch  action,  or  suit,  or  proceeding  shall  be  brought,  but  within 
twenty  (now  twelve)  (d)  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments  if  more  than  one 
was  given. 

By  sect.  24  of  the  same  statute,  no  person  claiming  any  land  or  Sect.  24. 
rent  in  equity  shall  bring  any  suit  to  recover  the  same,  but  within 
the  period  during  which,  by  virtue  of  the  same  act,  he  might  have 
made  an  entry  or  distress,  or  brought  an  action  to  recover  the  same 
respectively,  if  he  had  been  entitled  at  law  to  such  estate,  interest, 
or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity,  viz., 
twenty  (now  tioelve)  (d)  years  next  after  the  accruer  of  the  right  to 
make  the  entry  or  distress,  or  to  sue  to  the  plaintiff,  or  to  some 
person  through  whom  he  claims. 

Although  sect.  24  is  so  framed  as  to  exclude  legal  mortgages 
according  to  the  letter  of  the  act  (from  the  words  as  if  he  had  been 
entitled  at  law)  it  is  held  (e),  upon  the  plain  intention  of  the  act, 
and  upon  the  terms  of  1  Vict.  c.  28,  next  mentioned,  that  legal 
securities  are  also  included. 

(2.)  1  Vict.  c.  28. 

By  7  Wm.  4  &  1  Vict.  c.  28,  it  is  provided  that  it  shall  be  l  Vict.  c.  28. 
lawful  for  any  person  entitled  to,  or  claiming  under,  any  mortgage 
of  land,  being  land  within  the  definition  contained  in  the  first  sect, 
of  3  &  4  Wm.  4,  c.  27,  to  make  an  entry  or  bring  an  action  at  law, 
or  suit  in  equity,  to  recover  such  land  at  any  time  within  twenty  (now 
tioelve)  (d)  years  next  after  the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such  mortgage,  although  more 
than  twenty  (now  twelve)  years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry,  or  to  bring  such  action  or 
suit  in  equity,  shall  have  first  accrued. 

This  last  enactment  was  made  to  remove  a  doubt  whether  the 
second  clause  of  3  &  4Wm.  4,  c.  27  (which  provides  that  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  but  within,  twenty  years  after  the  first  accrual  of  the 
right)  was  apphcable  to  mortgagees  out  of  possession  (/), 

(d)  lb.  118. 

(e)  Wrixon  v.  Vyse,  3  Dr.  &  W.  104,  (/)  Doe  v.  WiUiams,  5  A.  &  E.  294. 
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1  Vict.  c.  28.  Under  this  latter  act,  where  the  mortgagor  has  paid  interest  or 
made  acknowledgment,  the  mortgagee  can  recover  against  the 
occupier  under  the  mortgagor,  though  the  occupier  has  been  in 
adverse  possession  twenty  years  (g). 

A  purchaser  from  the  mortgagee  and  mortgagor  is  a  '  person 
claiming  under  the  mortgage,'  and  time  only  runs  from  the  pay- 
ment of  the  mortgage  Qi). 

Where  a  mortgagor  sells  part  of  the  mortgage  premises,  and  the 
purchaser  remains  in  possession  for  twelve  years,  he  is  stUl  liable 
to  the  mortgagee  if  interest  has  been  paid  out  of  the  part  not 
sold  (i). 


Mortgagee 
defendant. 


Beversionary 
interests. 


Foreclosure 
suit  within 
8.  40. 


(3.)  Cases  on  the  statutes. 

It  is  said  that  a  mortgagee  who  does  not  come  as  a  plaintiff  to 
enforce  his  rights,  but  is  made  a  defendant  by  a  creditor  to  com- 
plete a  purchaser's  title,  and  procure  the  distribution  of  funds  set 
apart  to  indemnify  him  against  the  charge  is  not  bound  by  the 
statute  (k) ;  but  it  is  submitted  that  it  cannot  be  considered  as  a 
general  rule  that  the  statute  is  not  applicable  to  defendants. 

The  limitation  created  by  the  statute  applies  equally  whether  the 
interest  mortgaged  be  reversionary  or  not ;  a  mortgage  of  a  rever- 
sionary interest  being  subject  (so  far  as  its  nature  admits)  to  the 
same  rules  of  law  as  any  other  security  (l). 

When  the  mortgage  deed  contains  a  proviso  that  the  mortgagee 
may  enter  into  possession  on  default  in  payment,  but  no  express  or 
implied  covenant  that  the  mortgagor  shall  in  the  mean  time  remain 
in  possession,  the  twelve  years  under  the  above  statutes  run  from 
the  execution  of  the  mortgage  deed,  if  no  subsequent  payment  is 
made  of  principal  or  interest  (m). 

A  foreclosure  suit  is  a  suit  to  recover  money  within  sect. 
40  (n). 


{g)  Doe  V.  Hyre,  17  Q.  B.  366  ;  15  Jur. 
1031,  Q.  B. ;  Forsyth  v.  JBriatowe,  17  ii. 
675  ;  8  Exc.  716,  722;  1  C.  L.  K.  262  ; 
Eyre  v.  WaUh,  10  Ir.  C.  L.  346. 

(A)  Voe  V.  Massy,  17  Q.  B.  373. 

(i)  Re  Lord  Muskerry,  9  Ir.  Ch.  E.  94. 

{k)  Fish.  Mtg.  ^850,  ed.  3 ;  citing 
Mv/rphy  v.  Sterne,  1  Dr.  &  Wal.  236. 

{l)  Sinclair  v.  Jackson,  17  Beav.  405 ; 
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Mumble  v.  K  24  ib.  535 ;  12  Jur.  N.  S. 
1289.     See  sup.  p.  908. 

(m)  Doe  V.  Lightfoot,  8  M.  &  "W.  553. 

(n)  Dearman  v.  Wyche,  9  Sim.  570 ; 
Du  Vigiery.  Zee,  2  Ha.  326  ;  Shaw  T. 
Johnson,  1  Dr.  &  S.  412 ;  7  Jur.  K.  S. 
1005.  But  see  Wrixon  v.  Vize,  3  Dr.  & 
W.  105 ;  Sug.  K.  P.  St.  139,  151,  ed.  2. 


Sbct.  3.  CASES   ON  THE   STATUTES.  9I3 

A  '  charge  upon  land  '  does  not  include  bond  debts  by  wbicli  the  Charge  upon 
heir  is  bound,  within  this  sect.  (0).  ^'"^' 

The  possession  of  the  mortgagor  is  consistent  with  and  not  Possession  of 

1  iii-ini  .  I.  ••        mortgagor  not 

adverse  to  the  rights  of  the  mortgagee,  except  in  case  01  renunciation  adverse, 
of  his  rights  by  the  latter,  or  under  other  special  circumstances  (p). 
But  time  runs  under  the  statute  against  the  mortgagee,  although 
there  be  no  adverse  possession  (q). 

An  undisturbed  possession  for  twenty  years,  by  the  grantor  of  an  Annuity, 
annuity  and  his  representatives,  of  land  charged  with  payment  of 
the  annuity,  during  which  time  the  annuity  has  been  punctually 
paid  but  no  written  acknowledgment  has  been  given,  has  been 
held  (r)  not  to  operate  as  a  bar  to  the  annuitant,  though  it  seems 
to  have  been  thought  that  the  literal  construction  of  the  statute 
might  have  led  to  such  a  consequence ;  and  d  fortiori  a  mortgagee 
will  not  be  barred  by  the  punctual  payment  of  his  interest  under 
the  like  circumstances  (s). 

Persons  who  have  neglected  to  avail  themselves  of  the  Statute  of  No  contribu- 
Limitation,  and  who   have  been  held  liable  to  debts  which  the  neglect  to 
statute,  if  it  had  been  set  up,  would  have  barred,  cannot  insist  upon  ^^      statute. 
any  right  of  contribution  as  against  other  parties,  who  by  means  of 
the  statute  have  repelled  the  demand  against  them  (t). 

Nor  will  the  right  to  marshal  assets  be  in  general  kept  on  foot  Right  to  mar- 
for  the  purpose  of  indirectly  giving  a  creditor  a  right  to  come  upon  btfstetute"' 
real  estate  after  his  remedy  against  it  has  been  otherwise  barred 
by  the  statute  (m)  ;  though  under  special  circumstances,  as  where  a 
suit  had  miscarried  by  no  fault  of  the  plaintiff  but  by  a  general 
misapprehension  of  the  rights  of  the  parties,  and  the  bill  had  been 
properly  framed  for  marshalling,  a  simple  contract  creditor  was 
held,  by  virtue  of  the  equity  of  marshalling,  not  to  be  barred  by 
the  statute  (a;). 

(0)  Roddam  v.  MorUy,  2  K.  &  J.  336  ;  (s)  Sug.  R..  P.  St.  27,  29. 

1  De  G.  &  J.  1  ;  3  Jur.  N.  S.  449.  (0  Fordliam  r.  Wallis,  10  Ha.  217  ; 

{p)  Doe  V.  Williams,  5  A.  &  E.  291 ;  17  Jur.  228. 

6  Nev.  &  M.  816.  («)  Fordham  v.   Wallis,  sup. 

(?)   Wrixon  v.  Vise,  sup.  {x)   Vickers  v.  Oliver,  1  Y.  &  C.  C.  C. 

(r)  Francis  v.  Grover,  5  Ha.  39  ;  10  211.     And  see  1  Jo.  &  Lat.  534. 
Jur.  280 ;  15  L.  J.  Ch.  99. 


Digitized  by  Microsoft®         ^  ^ 


914 


STATUTE  OF  LIMITATIONS  (FOEECLOSDEE).         Chap.  72. 


Between 
cestuis  que 
trust  and 
trustee. 


(4.)  Express  trusts. 

Sect.  25.  The  statute  does  not  apply  in  the  case  of  express  trusts  (i/),  as  of 

a  trust  to  raise  portions  (z) ;  or  to  pay  debts  or  annuities  (a). 
Where  the  portions  were  secured  by  a  term  vested  in  trustees,  the 
statute  could  not,  as  between  the  cestuis  que  trust  and  the  trustees, 
be  set  up  by  the  latter  (6). 

The  existence  of  the  trust  term  by  which  the  statute  was  pre- 
vented from  running  was  not  adverted  to  in  Hunter  v.  Nockolds  (c). 

Where  terms  have  been,  assigned  or  agreed  to  be  assigned  to 
attend  the  inheritance,  the  statute  does  not  apply  (d). 
Owner  trustee.       If  on  the  face  of  the  instruments  the  owner  of  the  fee  subject  to 
the  trust  term  was  a  trustee  for  the  cestuis  que  trust  (e),  the  statute 
could  not  be  set  up  by  him. 

The  same  result  followed  where  the  owner  of  the  fee,  being  the 
person  to  pay,  was  himself  the  trustee  of  the  portions,  thus  also 
being  the  person  to  receive  (/). 

But  where  the  owner  of  the  fee  so  subject  to  the  trust  term  was 
not  himself  an  express  trustee,  then  as  between  the  trustees  of  the 
term  and  the  owner  of  the  fee  it  was  in  the  nature  of  a  mortgage, 
and  fell  within  the  40th  sect.  (g).  As  long  as  the  term  lasted  at 
law,  the  cestuis  que  trust  were  protected ;  but  if  under  sect.  40  the 
trustees  of  the  term  were  barred,  the  cestuis  que  trust  were  barred 
also,  whatever  remedy  they  might  have  against  their  trustees. 

Sect.  25  applied  to  trusts  of  charges  upon  land  as  well  as  to 
trusts  of  land  {h). 

It  also  applies  to  cestuis  que  trust  inter  se,  where  some  have 
received  to  the  exclusion  of  others,  its  operation  being  to  except. 


When  owner 
not  trustee. 


{y)  Ski  Wm.  4,  c.  27,  s.  25,  set  out, 
imf.  p.  927. 

(s)  Young  v.  Lord  Waierpark,  13  Sim. 
204;  affirmed  15  L.  J.  ,Ch  63;  10 
Jur.  1. 

(«)  Ward  V.  Arch,,  12  Sim.  472; 
Blower  v.  B.  5  Jur.  N.  S.  33,  V.  C. 
Stuart. 

(6)  Yovjng  v.  Lord  Waterpark,  sup.; 
Cox  T.  Dolmm,  2  De  G.  M.  &  G. 
692. 

(c)  1  M.  &  G.  640 ;  Cox  v.  Dolmm, 
sup. ;  Leuns  v.  I^uncombe,  29  Beav.  176, 
188;  7  Jur.  N.  S.  695;  Stiow  v.  Booth, 


8  Do  G.  M.  &  G.  69 ;  2  Jur.  N.  S.  244 ; 
affirming  2  K.  &  J.  132. 

id)  Shaw  V.  Johnson,  1  Dr.  &  Sm. 
412  ;  7  Jur.  N.  S.  1005. 

(e)  Burrowes  v.  Core,  6  H.  L.  907 ;  4 
Jur.  S.  S.  1245. 

(/)  Ih. ;  and  Burrell  v.  JEarl  of  Egre- 
mont,  7  Beav.  205  ;  Btdler  v.  Carter,  5 
Eq.  276,  M.  E. ;  Spickemell  v.  Hotliam, 
Kay,  669,  is  hardly  reconcilatle  witli 
other  authorities. 

{g)  Burrowes  v.  Gore,  sup. 

(h)  Ih. 
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where  there  is  an  express  trust,  all  cases  which  would  otherwise 
have  fallen  within  the  general  rule  contained  in  sect.  24  (i). 

But  a  devisee  of  real  estate  charged  with  a  legacy  is  not  a  trustee  ciiarge  is  not 
for  the  legatee,  who  will  therefore  be  barred  after  twenty  (now  **™^*" 
twelve)  years  non-claim ;  and  in  the  case  of  an  annuity  charged 
on  real  estate,  the  annuitant  cannot  recover  more  than  six  years' 
arrears,  by  virtue  of  the  42nd  section  of  the  same  act  (k).  Such  a 
devise  creates  a  liability  in  favour  of  the  annuitant,  but  does  not 
impose  any  fiduciary  character  on  the  devisee  (l). 

In  Bennett  v.  Cooper  (m),  where  a  mortgagee,  who  was  surety  Trust  for  sale. 
for  the  mortgagor's  debt  to  a  third  party,  joined  with  the  mort- 
gagor in  conveying  the  estate  to  such  third  party  in  trust  to  sell, 
and,  after  payment  of  the  debt  due  to  him,  to  pay  off  the  mortgage 
debt ;  and  as  part  of  the  same  transaction,  the  mortgagor  made  an 
equitable  assignment  of  some  expectancies  to  the  mortgagee,  by 
way  of  collateral  security ;  it  was  held  that  while  the  trusts  of  the 
conveyance  were  unsatisfied,  time  could  not  run  against  the  second 
incumbrancer,  and  as  the  sale  by  the  first  incumbrancer  was  not 
made  till  1834,  the  bill  which  was  filed  in  1842,  for  enforcing  the 
equitable  charge  under  the  deed  of  assignment,  was  in  time  (n). 

Where  the  trust  for  payment  of  charges  on  land  has  been  created 
prior  to  the  act  of  Wm.  4,  it  seems  that  the  case  will  be  governed 
by  the  old  law,  though  the  effect  of  the  trust  in  preserving  the 
charge  will  be  the  same  (o). 

A  trust  of  or  charge  upon  real  estate  created  by  will  for  the  pay-  charge  by  will 
ment  of  debts  prevents  the  Statute  of  Limitations  from  running  (p);    "'  *    " 
but  not  so  a  trust  of  or  charge  upon  personal  estate  for  such 
purpose  (q). 

The  trust  between  vendor  and  purchaser  is  not  an  express  trust  Vendor  and 
within  sect.  25,  but  constructive  only  {r).  ^""^  '^^' 

Sect  25  of  3  &  4  Wm.  4,  c.  27,  only  applied  to  land  or  rent,  but 
the  Jud.  Act  (s)  is  general. 

(i)  Knight  v.  Sowyer,  23  Beav.  609  ;  2  360. 

De  G.  &  J.  421  ;  3  Jur.  N.  S.  968  ;  4  *.  (»)  9  Beav.  252  ;  10  Jur.  507 ;  Locking 

669.  V.  Parker,  8  Ch.  30. 

{k)  Francis  v.  Cfrover,  5  Ha.   39 ;  10  (o)  Bavenscroft  v.  Frishy,  1  Coll.  16. 

Jur.   280  ;   16  L.  J.  Ch.  99 ;  Eodge  v.  {p)  Crallan   v.    Oulton,  3  Beav.   1 ; 

Churclvmard,  16  Sim.  71 ;  Cunningham  Hughes  v.  Wynne,  T.  &  R.  307. 

V.  Foot,  3  App.  C.  990  j  sup.  906.  (?)  Scott   v.   Jmes,  i  CI.  &  F.    382  ; 

{I)  Dickenson  v.  Teesdale,  1  De  G.  J.  Evans  v.  Tweedy,  1  Beav.  55 ;  Freake  v. 

&  Sm.  52 ;  9  Jur.  N.  S.  237.  Cranefcldt,  3  My.  &  Cr.  499. 

(m)  9  Beav.  262 ;  Dillon  v.  Cruise,  3  (r)  Toft  v.  Stephenson,  7  Ha.  1. 

Ir.  Eq.  70  ;  Sunt  v.  Bateman,  10  ib.  (s)  36  &  37  Vict.  o.  66,  s.  24,  subs.  4, 
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Constructive  Notwithstanding  the  term  '  express  trust '  in  the  statutes,  some 

trusts.  constructive  trusts  will  stUl  be  excluded  from  the  Statute  of  Limita- 

tions ;  as  in  suits  by  an  infant  against  his  guardian  (t) ;  and  against 
the  representatives  of  a  trustee  who  has  committed  a  breach  of 
trust  (m).  Under  sect.  24,  sub-sect.  4  of  the  Jud.  Act,  the  doctrine 
of  constructive  trusts  will  prevail  in  all  Courts. 

'  Express  trust '  means  a  trust  arising  upon  the  words  of  the 
instrument  {x),  in  opposition  to  trusts  arising  by  implication  (y). 

Where  a  settlor  being  possessed  of  stock  covenanted  to  transfer  it 
to  trustees  on  the  trusts  of  his  settlement  under  which  he  was 
tenant  for  life,  it  was  held  that  he  was  not  a  trustee  within  the 
statute  {z). 


(5.)  Stat.  37  d  38  Vict.  c.  57,  s.  10. 

But  now  express  trusts  of  money  or  legacies  charged  on  land  or 
rent,  are ,  brought  within  the  Statute  of  Limitations  by  37  &  38 
Vict.  c.  57,  s.  10,  by  which  it  is  enacted  that  after  the  1st  Jan., 
1879,  no  action,  suit,  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  or  legacy  charged  upon  or  payable  out  of 
any  land  or  rent  at  law  or  in  equity  and  secured  by  an  express  trust, 
or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum 
of  money  or  legacy  so  charged  or  payable,  and  so  secured,  or  any 
damages  in  respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable,  if  there  were  not  any  such 
trust. 

The  remedy  of  the  cestui  que  trust  against  the  land  will  therefore 
be  the  same  as  if  there  were  no  trust,  and  his  remedy  against  the 
trustee  is  as  if  there  were  no  statute  (a). 


(6.)  How  far  creditors'  suits  bar  the  statute. 

It  is  a  question  how  far  a  suit  by  one  creditor  prevents  the 
statute  from  running  agaiast  other  creditors.     It  was  held  that 

(t)  Mathew  v.   Brise,  14  Beav.  341 ;  (a)  Cunningham  v.  Foot,  3  App.  C. 

Thomas  v.  T.  2  K.  &  J.  79  ;  Sleeman  v.  974,  984. 

WiUon,  13  Eq.  42.  (y)  Dickenson  v.  TeasdaU,  1  De  G.  J. 

{u)  BrUtUbarik  v.  Goodwin,  5  ib.  545,  &  S.  59. 

V.  C.  Giffard ;   Woodhouse  v.  W.   8  iS.  {z)  Spickernell  v.  Botham,  Kay,  669, 

514,  V.  C.  Hall ;  British  Mutual,  etc.  sed  qu. 

Soc.  V.  Smart,  10  Ch.  571.    ,  ,      „^.  te)  Fish.  Mtg.  365,  ed.  3. 
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a  judgment  debt  is  barred  by  the  lapse  of  twenty  years,  notwith- 
standing a  creditor's  suit  was  in  the  meantime  instituted,  and  a  Credltora' 
J  .,  suits, 

decree  made,  and  though  a  sufficient  fund  remained  in  Court  for 

payment  of  the  debt  (b) ;  but  the  decision  appears  questionable, 
as,  at  all  events,  a  decree  obtained  within  the  twenty  years,  might 
seem  sufficient  to  keep  the  debt  alive,  and  in  the  earlier  case  of 
Sterndale  v.  Hankinson  (c),  Sir  Anthony  Hart  held  a  creditor's  suit 
to  be  a  bar  to  the  Statute  of  Limitations  as  to  the  debt  of  a  creditor, 
who  came  in  under  the  decree,  though  time  had  run  against  him 
before  the  decree  made.  And  where  the  surplus  monies  arising 
from  the  sale  of  lands  in  a  foreclosure  suit  were  paid  into  Court  in 
the  year  1785,  with  a  reference  to  the  Master  to  inquire  what  in- 
cumbrances there  were,  which  order  was  not  effectually  acted  upon 
till  1840,  the  claim  of  a  party  who  made  an  equitable  demand  on 
the  fund  as  a  creditor  of  a  surety  of  the  mortgagor,  and  the  estate 
of  which  surety  had  been  lately  administered  in  another  suit,  was 
held  not  to  be  barred  by  the  statute  {d)  ;  but  in  that  case  the  suit 
was  instituted  with  the  consent  of  the  other  creditors  (e).  But  it 
is  said  that  such  a  creditor's  rights  would  be  preserved  where  his 
demand  would  not  have  been  barred  if  he  had  himself  brought  the 
action,  and  he  comes  in  according  to  the  decree  and  course  of  the 
Court  (/). 


(7.)  Judgments. 

A  revival  by  scire  facias  before,  and  by  motion  since  the  Jud. 
Act,  was  and  is  sufficient  to  take  a  judgment  out  of  the  statute,  and 
the  period  of  limitation  begins  to  run  only  from  the  date  of  the  last 
revival  (jg). 

The  statute  applies  to  a  case  in  which  a  judgment  is  sought  to 
be  enforced  against  the  personal  estate,  as  well  as  to  a  case  in  which 
it  is  sought  to  be  enforced  against  the  land  of  the  debtor  {h). 

(J)  Berrington  v.  Evans,  1 Y.  &  0.  Exc.  (/)  Bermingham  v.  Burke,  2  J.  &  L. 

434.  714;    Sug.  R.    P.   St..  123.     And  see 

(c)  1  Sim.  393  ;  1  Dan.  Ch.  Pr.  554,  0' Kelly  v.  Bodkin,  3  Ir.  Eq.  390 ;  Brmon, 
ed.  5.  V.  I/ynch,  4  ib.  316 ;  Bennett  v.  Bernard, 

(d)  Lancaster  v.  £vors,  10  Beav.  154,  12  *.  229. 

266  ;  16  L.  J.  Ch.  8.  (g)  See    Berrington   v.  Evans,    sup.; 

(e)  Sterndale  v.  Mankinson,  sup.;  ex-      Farran  v.  Beresford,  10  CL  &  F.  319  ; 
plained  iu  Berrington  v.    Evans,   sup.       Farrell  v.  Gleeson,  11  iJ.  702. 

And  see  Watson  v.  Birch,  15  Sim,  623  ;  (^)  Watson  v.  Birch,  sup 

16  L.  J.  Ch.  188. 
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(8.)  Limitation  in  covenant  and  debt. 

By  3  &  4  Wm.  4,  c.  42,  all  actions  of  covenant  or  debt,  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt  or  seire  facias 
upon  any  recognisance,  must  thereafter  be  commenced  and  sued 
within  twenty  years  after  the  cause  of  action ;  with  the  saving  of 
the  infancy  or  other  disability  of  either  party,  existing  at  the  time 
when  the  cause  of  action  accrued  (m). 

But  with  a  proviso,  that  "  if  any  acknowledgment  shall  have 
been  made,  either  by  writing  signed  by  the  party  liable  by  virtue  of 
such  specialty  or  recognisance,  or  his  agent,  or  by  part  payment, 
or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  thereon,"  then  the  action  may  be  brought  within  twenty 
years  after  such  acknowledgment,  or  if  the  person  entitled  to  the 
action  shall  at  the  time  of  the  acknowledgment  be  under  disability, 
or  the  person  making  the  acknowledgment  shall  be  then  beyond 
seas,  then  within  twenty  years  after  such  party  ceases  from  such 
liability,  or  returns  from  beyond  seas  (m). 


(9.)  Payment  or  acknowledgment. 

What  payment  or  acknowledgment  is  required  to  take  a  case  out 
of  the  statute  is  regulated  by  3  &  4  Wm.  4,  c.  27,  s.  40  (n). 

C.  27,  s.  14.  Also,  by  3  &  4  Wm.  4,  c.  27,  s.  14,  it  is  enacted  that  when  any 
acknowledgment  of  the  title  of  the  person  entitled  to  any  land  or 
rent  shall  have  been  given  to  him  or  his  agent  in  writing  signed  by  the 
person  in  possession  or  receipt  of  the  profits  or  rents,  such  possession 
or  receipt  of  the  person  giving  the  acknowledgment  is  deemed  to  have 
been  the  possession  or  receipt  of  or  by  the  person  to  whom  it  is 
given  at  the  time  of  giving  the  same,  and  the  right  of  the  latter 
person  to  sue  is  deemed  to  have  accrued  at  and  not  before  the  time 
of  giving  the  acknowledgment  or  the  last  of  the  acknowledgments  if 
more  than  one. 

The  '  time  of  giving  the  same '  means  the  signing  of  the  writing 
where  it  differs  from  the  time  at  which  it  is  dated  (p). 

Eecsipt  of  '^^^  receipt  of  the  profits  by  a  mortgagee  is  of  course  sufficient  to 

proiits, 

(m)  Sect.  5.  {p)  Jayne  v.  ffugJus,  10  Exc.  430  ;  24 

(n)  Sup.  p.  910.  L.  J.  N.  S.  Exc.  115. 
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keep  the  debt  alive  against  the  Statute  of  Limitations  (q) ;  and  in 
like  manner  the  receipt  of  the  rents  by  a  tenant  for  life  who  has 
paid  off  a  charge  (r) ;  or  by  a  mortgagee,  as  devisee  for  life  of  the 
equity  of  redemption,  either  alone  or  as  one  of  several  tenants  in 
common  (s)  ;  but  in  White  v.  Hillacre  (t).  Alder  son,  B.,  doubted 
whether  such  receipt  would  keep  alive  a  bond  given  as  a  collateral 
security. 

After  a  considerable  lapse  of  time,  during  which  the  mortgagor  or  Presumption 
those  claiming  under  him,  have  dealt  with  the  estate  as  if  they  of  legal  estate. 
were  the  legal  owners,  and  the  mortgage  deeds  have  been  in  their 
possession,  a  conveyance  of  the  legal  estate  will  be  presumed,  even 
as  against  a  purchaser  in  a  suit  to  enforce  specific  performance  (u) ; 
so  where  a  mortgagee  in  fee  has  purchased  the  equity  of  redemption, 
and  taken  a  conveyance  of  it  to  himself,  a  conveyance  from  his 
trustee,  in  whom  the  legal  estate  was  vested  by  the  mortgage  deed, 
wiU  be  presumed  (x). 

In  Lord  St.  John  v.  Boughton,  it  was  held  that  the  acknowledg-  Trustee  for 
ment  of  the  trustee  for  sale  was  a  sufficient  acknowledgment  within  ^  ^" 
the  40th  sect.  (t)). 

Payment  of  interest  by  a  devisee  tenant  for  life  keeps  alive  the  Tenant  for  Ufe. 
specialty  against  the  remaindermen  under  this  sect.  (z). 

The  sect,  does  not  expressly  require  the  payment  to  be  made  by 
the  party  liable  or  his  agent  (a). 

The  acknowledgment  by  a  devisee  is  not  sufficient  in  an  action  Co-devisee, 
against  his  co-devisee  (b) ;  nor  is  payment  by  trustees  sufficient  as 
against  the  equitable  devisee  for  life  (c).  But  payment  of  interest 
by  the  dowress  is  sufficient  (d) ;  and  also  by  a  surety  (e) ;  also  by  a 
receiver  under  12  Geo.  3,  c.  10  {/) ;  but  not  payment  of  interest  by 
a  stranger  (g) . 

A  recital  of  a  mortgage  in  a  subsequent  deed  is  not  of  itself  an  BecitaJs. 

(})  Brocklehurst  v.  Jessop,  7  Sim.  438  ;  Eq.  41,  V.  C.  Bacon  ;  He  Mtzmauiices, 

see  Fordham  v.  Wallis,  10  Ha.  217,  228.  15  Ir.  Oh.  445. 

(r)  Bv/rrell  v.   Earl  of  Egremont,    7  (a)  Forsyth  v.  Bristowe,  8  Exc.   716, 

Beav.  205.  722  ;  17  Jur.  675. 

(s)  Wyrme  v.  Styan,  2  Ph.  303.  (6)  Dickenson,  r.  Teeaddle,  1  De  G.  J. 

(t)  3  Y.  &  C.  607.  &  Sm.  52. 

(«)  Cooke  V.  SoUau,  2  S.  &  S.   154.  (c)  Goope  v.  Oresswell,  2  Oh.  112 ;  re- 

But  see  inf.  Dowling  v.  Ford,  11  M.  &  versing  2  Eq.  106,  V.  C.  Kindersley. 

W.  329  ;  and  Bennett  v.  Cooper,  9  Beav.  {d)  Ames  v.  Mannering,  26  Beav.  583. 

252  ;  10  Jur.  507.  (e)  Cann  v.  Taylor,  1  F.  &  E.  651. 

(x)  Noel  V.  Bewley,  3  Sim.  103.  (/)  He  Lord  Muskerry,  9  Ir.  Ch.  R. 

\y)  9  Sim.  219,  and  inf.  922.  94. 

(2)  Eoddam  v.  M(yrley,\'DeG.  &  Jo.l;  (g)  Chinnery  v.  Evam,  11  H.  L.  115, 

3    Jur.   N.  S.   449  ;  Pears  v.  Laing,  12  123  ;  10  Jnr.  ^\  S.  855, 
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Surety. 


tenant  for 
life. 


tenant  in 
common. 

The  nature  of 
the  acknow- 
ledgment. 

Answer. 


By  whom. 


acknowledgment  of  an  existing  deed  within  the  5th  section  of  3  &  4 
Wm.  4,  c.  42  {gg)j  so  as  to  save  the  mortgagee  from  the  operation 
of  the  3rd  section,  although  by  such  subsequent  deed  the  mortgagor 
may  have  conveyed  all  his  estate  and  effects  on  trust  to  pay  "  all 
debts  and  other  incumbrances,"  and  then  to  pay  other  creditors  {K). 
The  remedy,  if  any,  could  only  be  had  under  the  trust  deed. 
Whether,  by  analogy  to  the  eases  decided  under  Lord  Tenterden's 
Act,  the  acknowledgment  under  this  5th  section  must,  iu  order  to 
be  effectual,  be  made  to  the  creditor  himself,  and  not  to  a  thirds 
party  merely,  has  not  been  decided,  though  the  question  was  raised 
in  the  above  case  (i). 

A  mortgage  security  given  for  the  balance  then  in  fact  due,  though 
not  ascertained,  as  between  the  mortgagor  and  creditor,  has  been 
held  to  be  a  sufficient  acknowledgment  of  the  debt,  to  take  the  debt 
out  of  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14),  and  the  creditor  is  at 
liberty  to  prove  the  amount  by  parol  evidence  (k) ;  and  it  has  been 
held  that  payment  by  a  mortgagor  of  interest  on  the  mortgage  debt, 
is  sufficient  to  keep  alive  the  debt,  as  against  a  surety  who  has 
joined  with  the  mortgagor  in  a  joint  and  several  promissory  note  for 
part  of  the  debt  (Z). 

Where  a  mortgagee  tenant  for  life  of  the  mortgaged  estate  is 
alone  in  possession  of  the  rents,  the  statute  does  not  run  against  the 
mortgage  title ;  the  interest  is  deemed  to  be  paid,  out  of  the 
rents  (m). 

The  same  principle  applies  where  the  mortgagee  is  a  tenant  in 
common  of  the  mortgage  premises  (n). 

>■  The  admission  must  have  been  made  to  the  person  entitled  to 
make  the  demand  or  his  agent  (o). 

An  admission  in  an  answer  or  affidavit  is  sufficient  where  the 
person  entitled  is  a  party  to  the.  suit  ( p) ;  otherwise,  if  he  is  not  a 
party  (g). 

The  acknowledgment  must  be  made  by  the  person  by  whom  the 


{gg)  Sm,  p.  918. 

(h)  Eowcutt  V.  Bonser,  11  L.  J.  Exo. 
262.  Nota.  In  this  case  the  mortgagee 
was  not  a  party  to  the  trust  deed.  See 
Bachelor  v.  MiddUton,  6  Ha.  86,  upon  a 
different  statute.  See  Forsyth  v.  Bristowe, 
17  Jur.  675  ;  8  Exo.  716. 

(i)  Eowcutt  V.  Bonser,  sup. 

{k)  Cheslyn  v.  Dctlby,  2  Y.  &  C.  Exo. 
170,  188,  190  ;  4  Y.  &  C.  2S8.  See  Safes 
V,  Stevenson,  9  Jur.  N.  S.  301,  Q.  B.  389. 
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[I)  DowUng  v.  Ford,  11  M.  &  "W.  329. 
But  see  White  v.  Hillacre,  3  Y.  &  C. 
607. 

(«i)  Wynrte  v.  Styan,  2  Ph.  303  ;  Lord 
Carhery  v.  Preston,  13  Ir.  Eq.  455. 

{n)   Wynne  v.  Styan,  sup. 

(o)  Holland  v.  Clark,  1  Y.  &  C.  C.  C. 
151. 

{p)  Blair  v.  Nugent,  3  J.  &  L.  677. 

(.q)   Mill  V.    Stawell,    2    Jebb    &    S. 
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money  is  payable  or  his  agent.     This  differs  from  sect.  28,  under 
•which  no  acknowledgment  by  an  agent  is  valid  (r). 

In  case  of  an  equitable  lien,  the  persons  by  whom  the  money  is 
payable  are  the  trustees  of  the  land  out  of  which  the  money  is 
payable  («). 

The  words  in  the  40th  sect.,  '  by  the  person  by  whom  the  same 
shall  be  payable,'  apply  equally  to  the  making  of  a  payment  and  the 
signing  of  an  acknowledgment  ((). 

Under  the  42nd  sect,  it  was  held  that  if  there  are  several  in-  Successive 
cumbrances  upon  the  same  land  ranking  in  a  series  one  after  the 
other,  payment  made  by  the  mortgagor  will  not  keep  alive  the  right 
of  the  first  mortgagee  to  arrears  of  interest  as  against  the  second 
mortgagee  (w).  The  acknowledgment  was  confined  to  the  interest 
of  the  individual  giving  the  acknowledgment  (x). 

In  the  case  of  an  annuity,  the  payment  of  the  dividend  of  a  sum  Annuity, 
of  stock  set  apart  to  meet  the  annuity  was  held  to  be  part  payment ; 
and  see  {y). 

The  possession  of  a  receiver  of  part  of  the  mortgage  premises  Effect  of 
on  behalf  of  the  mortgagee  will  prevent  the  statute  from  running 
in  favour  of  a  purchaser  of  another  part  of  the  property  (z) ;  such 
receiver  is  '  an  agent '  within  the  40th  sect. 

The  appointment  by  the  Court,  however,  of  a  receiver  of  an  estate 
of  an  infant,  does  not  prevent  the  operation  of  the  Statute  of  Limita- 
tions in  favour  of  such  infant  as  against  a  stranger  to  the  suit, 
although  found  by  the  Master  to  be  an  incumbrancer  on  the 
estate  (a) ;  and  it  does  not  prevent  the  statute  running  in  favour  of 
a  stranger  against  the  suitor,  for  the  possession  of  the  Court  is  the 
possession  of  the  suitor,  and  against  a  person  in  possession  time 
cannot  run  (6). 

Under  21  James  1,  c.  16,  which  did  not  provide  for  acknow-  21  Jao.  l. 
lodgment  by  part  payment,  a  payment  out  of  personal  estate  would 
not  keep   alive   a  debt  against  realty,  which  was  also   liable  to 
pay  it(rf). 

(r)  Inf.  p.  935.  (2/)  AshwelVs  Tr.,  John.  112. 

(«)  Toft  V.  Stevenson,  1  De  G.  M.  &  G.  (2)  Chinnery  v.  Evans,  11  H.  L.  115, 

28  ;  5  ib.  735  ;  15  Jur.  1187.  128  ;  10  Jur.  N.  S.  855. 

(t)  Chinnery  v.  Evans,  11  H.  L.  115,  (a)  Harrison  v.  Duignan,  2  Dr.  &  W. 

128  ;  10  Jur.  N.  S.  855.  295  ;  Sunt  v.  BcUeman,  10  Ir.  Eq.  377-8. 

(m)  Balding  v.  Lane,  1  De  G.  J.  &  S.  (J)   Wrixon  v.  Vize,  3  Dr.  &  W.  104  ; 

122  ;  8  Jur.  N.  S.  407  ;  reversing  3  Giff.  Dixon  v.  Gayfere,  17  Beav.  421  ;  Bill  v. 

561.  StavxU,  sup. 

{x)  See  11  H.  L.  135.  (<«)  Putman  v.  Bates,  3  Buss,  188, 

Digitized  by  Microsoft® 


922  6TATTJTE  OF  LIMITATIONS  (FOEECLOSUEE).        Chap.  72. 

Upon  the  same  principle  it  was  held  tinder  the  statute  of 
Wm.  4,  that  payment  of  interest  by  the  devisee  of  the  mortgagor 
or  receipt  of  rent  by  a  creditor  in  his  character  of  inenmbrancer  on 
the  real  estate  ought  not  to  preserve  the  debt  against  the  debtor's 
personalty  (e). 

It  was,  however,  held  before  3  &  4  Wm.  4,  c.  27,  that  if  an 
equitable  mortgagee  enter  into  possession  and  receive  the  rents  of 
the  estate,  the  receipt  ought  prima  facie  to  be  taken  as  part  pay- 
ment of  interest  or  principal  as  the  case  may  be  (/) ;  and  it  has 
been  considered  ig)  that  such  a  receipt  or  other  part  payment  of  the 
mortgage  debt  would  keep  alive  against  the  statute  the  judgment 
or  bond  debt  by  which  the  mortgage  is  collaterally  secured. 

And  although  it  has  been  determined  under  3  &  4  Wm.  4,  c.  42, 
C.  42,  s.  5.  s.  6,  that  the  payment  of  interest  by  one  devisee  upon  whose  estate 
a  moiety  of  the  testator's  debts  was  charged  will  not  keep  alive  the 
remedy  against  the  devisee  under  the  same  will  of  another  estate 
charged  with  the  other  moiety  of  the  debts  (h) ;  yet,  as  the  words 
'  the  party  liable '  used  in  that  statute  must  mean  each  or  any  of  the 
persons  liable,  where  there  are  more  than  one,  the  acknowledgment 
or  payment  by  any  one  of  several  persons  liable  for  the  same  debt  in 
respect  of  interests  in  the  same  estate,  wiU  preserve  the  remedy 
against  the  others. 

Where  by  a  consent  order  in  a  foreclosure  suit  in  which  the 

Statute  of  Limitations  had  been  set  up,  a  payment  was  made  to  the 

plaintiff  in  part  discharge  of  his  claim,  it  was  held  that  though  the 

Payment  under  payment  would  have  defeated  the  bar  created  by  the  statute  as 
consent  order.      ''  -,■,■,■■,,.•(•  ■ 

between  adults,  the  rights  of  miants  who  were  parties  to  the  suit 

were  not  affected  (i) . 

The  acknowledgment  will  be  suf&cient  if  it  be  made  by  a  trustee 

of  the  estate,  whether  he  be  a  devisee  in  trust  (j)  of  the  debtor,  or  a 

trustee  appointed  by  the  Court  (k),  just  as  the  acknowledgment  of 

By  trustee.        an  executor  will  keep  alive  a  debt  against  all  parties  beneficially 

interested.     And  a  letter  (l)  professedly  vreitten  and  signed  by  an 

amanuensis  has  been  held  sufficient.     Where  money  which  ought 

to  have  been  applied  to  the  payment  of  debts  has  been  wrongfully 

(e)  Fordham  v.  Wallis,  10  Ha.  217 ;  &  S.  57  ;  9  Jur.  N.  S.  236. 
17  Jur.  228.  (i)  Thwaites  v.  McBonough,  2  Ir.  Etj. 

(/)  Brocklehurst  v.  Jessop,  7  Sim.  438.  E-  97. 

(g)  Sug.  E.  P.  St.  128,  and  cases  cited  0')  SL  John  v.  Boughton,  9  Sim.  219. 

there ;  Dowlimg  y.  Ford,  11  M.  &  W.  (*)  Toft  v.  Slephensm.,  1  De  G.  M.  & 

329.  G.  28 ;  S.  C,  5  ill.  735  ;  15  Jur.  1187. 

(A)  Dickinson  v.  Teasdale,  1  De  G.  J.  (l)  S(.  John  v.  Boughton,  mp. 
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paid  over  to  residuary  legatees,  but  the  debts  have  been  kept  aKve 

against  the  executors,  the  residuary  legatees  cannot  set  up  the  statute 

in  bar  to  a  claim  by  the  creditors  for  the  refunding  of  the  monies 

thus  paid  (m). 

Where  an  acknowledgment  is  made  by  a  person  virho  fills  a  double  By  person  in 
^  1  n  .     double 

character,  as  that  of  executor  and  beneficial  devisee  of  the  debtor,  it  character 

is  a  general  acknowledgment,  and  will  not  be  applied  to  one  cha- 
racter more  than  to  the  other,  and  the  interest  of  the  person  making 
it  as  beneficial  devisee  will  be  affected  (n) ;  but  if  he  be  executor  of 
one  debtor,  and  be  also  a  debtor  individually  in  respect  of  the  same 
debt,  an  act  done  by  him  which  he  was  bound  to  do  in  his  indi- 
vidual character,  and  which  amounts  to  an  acknowledgment,  will 
not  be  prima  facie  considered  to  have  been  done  as  executor  (o). 
He  fills  the  place  of  two  persons,  and  the  question  is  by  whom  the 
promise  was  made,  and  not  what  is  the  extent  or  effect  of  it. 

By  the  old  law,  payment  of  interest  by  one  of  several  joint  con-  Payment  oE 
tractors  took  the  case  out  of  the  statute  as  to  the  rest  of  the  co-contraotor. 
co-contractors  and  their  representatives,  though  made  more  than 
six  years  after  the  debt  became  due  (p).    But  this  is  now  altered. 

The  Mercantile  Law  Amendment  Act  (q)  declares  with  reference  Merc.  Law 
to  sect.  3  of  3  &  4  Wm.  4,  c.  42,  and  other  acts,  that  when  there  ^'"'^-  ^''*'- 
shall  be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  severally,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  co- contractor  or  co-debtor, 
executor,  or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of  payment  of  any  principal,  interest,  or  other  money  by  any 
other  or  others  of  such  co-contractors  or  co-debtors,  executors,  or 
administrators. 

This  act  is  not  retrospective  (qq). 

(10.)  Disabilities. 
An  allowance  of  ten  (now  six  (r) )  years,  is  made  for  persons  under 

(m)  Fordham  v.  Waltis,  sup.  11i  ;  Exc.  C.  4  Jur.  N.  S.  656,  reversing 

(»)  Ih.  ib.  409  Q.  B. ;    Williams  v.  Smith,  4  H. 

(o)   Way  y.  Basset,  5  Ha.  55.  &  N.  559,  Exc.  C;  Flood  v.  Patterson,  29 

(p)  Channell  v.  DUMum,  5  M.  &  W.  Beav.  294  ;  7  Jur.  N.  S.  324,  overmling 

494  ;  Goddard  v.  Ingram,  3  G.  &  D.  46  ;  Thompson  v.    Wailhman,  3  Drew.  629, 

6  Jur.  1060  ;  overruling  Atkins  v.  Tred-  and   see  Watson  v.    Woodman,  20  Eq. 

gold,2  B.  &  C.  23  ;  3  D.  &  R.  200 ;  and  721.  731,  V.  C.  Hall. 

Slater  V.  Lawson,  1  B.  &  Ad.  306.  (r)  Real  Property  Limitation  Act,  187i, 

(j)  19  &  20  Vict.  c.  97,  s.  14.  s.  3. 
(gg)  Jackson  v.    Woolley,  8  E.  &  B. 
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disability  by  reason  of  infancy,  coverture,  idiotcy,  lunacy,  unsound- 
ness of  mind,  or  absence  beyond  seas  and  their  representatives, 
from  the  termination  of  the  disability  or  from  death  (rr).  The  ten 
years  is  now  reduced  to  six,  on  and  after  1st  January,  1879  (s)  (dis- 
ability by  reason  of  absence  beyond  seas  being  excluded,  sect.  4). 
No  action  can  be  brought  by  any  person  under  disability  when  his 
right  first  accrued,  but  within  forty  (now  thirty  (x) )  years  next  after 
the  accruer  of  the  right,  though  such  disability  may  have  lasted 
during  the  whole  of  that  period,  or  though  the  term  of  ten  (now 
six  (x) )  years  from  the  cessation  of  any  such  disabUity  shall  not 
have  expired  (t),  and  where  a  person  under  disability  at  the  accruer 
of  the  right  shall  die  during  the  disability,  no  time  to  sue  beyond 
the  twenty  (now  twelve)  years  next  after  the  accruer  of  the  right, 
or  the  ten  years  next  after  the  death  of  the  person  under  disability, 
shall  be  allowed  by  reason  of  the  disability  of  any  other  person  (u). 
These  periods  are  reduced  to  thirty,  six,  and  twelve  years  respec- 
tively, on  and  after  the  1st  January,  1879  (x). 
Time  once  Where  the  right  to  sue  has  commenced  during  a  previous  estate 

timies  to""         tail,  the  time  continues  to  run  against  the  remainderman,  notwith- 
'^"°"  standing  he  is  under  disability  when  his  title  accrues :  the  act  gives 

no  new  right  in  respect  of  a  subsequent  disability  (y).  So  under 
the  old  law,  if  time  began  to  run  during  the  life  of  the  ancestor,  it 
continued  against  the  infant  heir  (z),  and  running  during  a  woman's 
discoverture,  would  continue  after  her  marriage  (a). 

Where  disability  is  relied  on  as  an  excuse  for  not  coming  to  the 
Court,  the  disability  must  be  clearly  stated.  It  is  not  enough  to  say 
generally  that  there  have  been  infancies,  covertures,  or  other  disabil- 
ities owing  to  which  the  plaintiff,  during  part  of  the  time,  has  been 
unable  to  assert  or  prosecute  his  right  (6).  This  was  held  under 
the  old  law  in  a  case  of  redemption. 

(rr)  3  &  4  Wm.  i,  c.  27,  s.  16.  ss.  1,  3,  5. 

(s)Eeal  Property  Limitation  Act,  1874,  (y)  Ooodallv.  Skarratt,Z'DTe'W.  216; 

s.  3.  1  Jur.  N.  S.  57. 

(0  3  &  4  Wm.  4,  c.  27,  s.  17.  («)  St.  John  v.  Turner,  2  Vem.  418. 

(a)  lb.  (a)  Anon.  2  Atk.  333. 

(a)  Real  Property  Limitation  Act,  1874,  (4)  Bhwilt  v.  Thomas,  2  Ves.  J.  669. 
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STATUTE    OF   LIMITATIONS   IN   BAR    OF   REDEMPTION. 
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6.  Disabilities 936 


(1.)  Prior  to  the  Statute  of  Limitations. 

Peior  to  3  &  4  Wm.  4,  c.  27,  the  time  within  which  the  equity 
of  redemption  would  be  allowed,  was  a  matter  for  consideration  ; 
and,  after  considerable  conflict  of  opinion  it  was  settled,  that  the 
Courts  of  equity  would  be  regulated  in  this  respect  by  analogy  to 
the  old  Statute  of  Limitations  (a),  and  that  after  twenty  years' 
abandonment  by  the  mortgagor  (6),  the  right  of  redemption  should 
be  lost,  unless  the  mortgagor  could  bring  his  case  within  one  of  the 
exceptions  mentioned  in  that  statute,  namely,  imprisonment  (c), 
infancy,  coTerture  (d),  or  being  beyond  the  seas  (c),  (not  having  ab- 
sconded), or  nonsane  memory ;  in  any  one  of  which  cases,  the 
Courts,  by,  further  analogy  to  that  statute,  gave  ten  years  after  the 
disability  was  removed  (e).  But  if  the  time  once  began  to  run,  a 
subsequent  legal  disability,  by  analogy  to  the  decisions  at  law,  would 
not  have  been  sulficient  to  stop  it  (/). 

The  analogy  to  the  statute,  however,  was  not  complete,  for  it  has  Analogy  to 
been  decided  that  the  equity  of  redemption  would   be  barred  by     ®  ^  *  '^  • 


(a)  21  Jac.  1,  c.  16. 
(6)  Coriett  v.  Barker,  1  Aaat.  138 ;  3 
ib.  765. 

(c)  See  Jenner  v.  Tracey,  3  P.  "Wms. 
287,  n. 

(d)  Cornel  v.  Sykes,  1  Ch.  Eep.  103  ; 
Price  V.  Copner,  1  S.  &  S.  347. 

(p)  JFhite  V.  Ewer,  2  Vent.  340  ;  Belch 


V.  Survey,  3  P.  'Wnis.  287,  n.     And  see 
Beckford  v.  Wade,  17  Ves.  99. 

(/)  Floyd  V.  Mansel,  Gilb.  Eep.  inEq. 
185 ;  St.  John  v.  Turner,  sup.;  Krwwles 
V.  Spence,  Moseley,  225 ;  1  Eq.  Ga.  Ab. 
315,  pi.  5;  Anon,  sup.;  Coriett  v. 
Barker,  sup. 
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Tenant  for 
life  and 
remainderman. 


Where  several 
persons  en- 
titled in  suc- 
cession to  the 
equity  of 
redemption. 


twenty  years  non-claim,  although  the  mortgagee  entered  into  pos- 
session in  the  lifetime  of  a  person  who  was  entitled  to  the  equity  of 
redemption  as  tenant  for  life  only,  and  although  the  person  entitled 
to  the  equitable  estate  in  remainder  filed  his  bill  within  fiye 
years  after  the  death  of  the  tenant  for  life  (g).  But  in  Cowne  v. 
Douglas  (h),  where  the  party  claiming  to  redeem  was  equitable 
tenant  in  tail,  such  a  plea,  was  not  allowed,  though  suffered  to  stand 
for  an  answer,  on  the  ground  that,  no  recovery  having  been  suffered, 
the  Court  would  not  presume  a  conveyance  of  the  equity  of  redemp- 
tion. And  it  was  also  held  that  if  the  mortgagee  entered  into 
possession  not  in  his  character  of  mortgagee  only,  but  as  purchaser 
of  the  equity  of  redemption,  he  was  bound  to  look  to  the  title  of  his 
vendor,  and  if  he  only  acquired  a  life  interest  in  fact,  he  was  bound 
to  keep  down  the  interest  for  the  benefit  of  the  remaindermen,  and 
that  time  did  not  run  against  the  remaindermen  during  the  con- 
■  tinuance  of  the  life  estate  (i) :  although  the  estate  of  the  tenant  for 
life  had  been  enlarged  by  a  tortious  conveyance  (k). 

Time  runs  against  the  remainderman,  notwithstanding  the 
neglect  of  persons  with  the  prior  estate.  The  antiquity  of  the 
defendant's  possession  is  more  to  be  regarded  than  the  novel 
accruer  of  the  plaintiff's  title  (Q. 

The  principle  of  Harrison  v.  Hollins  (g),  was  followed  in  the 
case  of  a  conveyance  by  husband  and  wife,  without  fine,  of  the  wife's 
freehold  estate,  with  an  assignment  of  a  mortgage  term,  against  the 
heir  of  the  wife  claiming  within  twenty  years  after  the  death  of  the 
husband  (m).  But  the  case  referred  to  is  objectionable,  inasmuch  as 
the  grantee  entered  into  possession  not  as  mortgagee  but  as  pur- 
chaser, and  taking  in  fact  only  a  valid  estate  pur  autre  vie  was 
bound,  like  any  other  tenant  for  life,  to  keep  down  the  interest,  and 
time  would  not  run  against  the  wife's  heir  until  the  husband's 
death  (n) ;  and  oij  the  same  ground  relief  has  been   given  to  a 


(g)  Harrison  v.  HolUm,  1  S.  &  S.  471. 
And  see  Foster  v.  Blake,  i  Bli.  140  ;  5 
Sim.  191. 

{h)  M'Cl.  &  Y.  321.  But  now  see  3  & 
4  "Wm.  4,  u.  27. 

(i)  Maffety  v.  Xing,  1  Keen,  601 ;  Mills 
V.  Borthmck,  11  Jur.  N.  S.  568,  V.  C. 
Kindersley  ;  Burroughes  v.  Gore,  6  H.  L. 
907  ;  4  Jur.  N.  S.  "1245  ;  Hawkins  v. 
Gardiner,  2  Sm.  &  G.  441. 

(k)  Zeims  v.  Bees,  3  K,  &  J.  132 ;  3 
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Jur.  N.  S.  12,  v.  C.  "Wood  ;  MilU  t. 
Capel,  20  Eq.  692,  V.  C.  HaU. 

(I)  Ashton  V.  Milne,  6  Sim.  369 ; 
Cholmondeley  v.  Clinton,  4  Bli.  1. 

(m)  AsMon  v.  Milne,  swp. 

W  See  Eaffety  v.  King,  sup. ;  Bamld  v. 
Emsell,  Yd.  9 ;  following  Corlett  v. 
Barker,  1  Anst.  138  ;  3  ib.  755.  And  see 
Hyde  v.  Dallaway,  2  Ha.  528  ;  Jvmpsen 
V.  Pitchers,  13  Sim.  327. 


Sect.  1.  PEIOE  TO  THE  STATUTE  OF  LIMITATIONS.  927 

remainderman,  on  coming  into  possession,  against  a  sale  under  a 
decree  of  the  Court,  fraudulently  obtained  by  collusion  between  the 
mortgagees,  the  tenant  for  life,  and  the  purchaser,  by  permitting 
the  remainderman  to  redeem  after  a  lapse  of  thirty-five  years  (o). 
So  where  during  the  possession  there  was  a  tenancy  by  the 
curtesy  (p). 

In  Cholmondeley  v.  Clinton  (q)  the  question  was  agitated  be-  Possession  of 

CO"OWDGr  of 

tween  two  parties,  claiming  the  same  equity  of  redemption,  whether  equity  of 
an  adverse  possession  by  one  of  the  parties,  by  taking  possession  redemption, 
and  paying  interest  on  the  mortgage  for  twenty  years,  would  be  an 
absolute  bar  to  the  other  party  by  length  of  time ;  and  on  appeal  to 
the  House  of  Lords,  it  was  finally  decided  that  such  adverse  posses- 
sion was  a  complete  bar,  and  the  bill  was  dismissed. 


(2.)  St.Sdi  Wm.  4,  c.  27,  s.  24. 

The  statute  3  &  4  Wm.  4,  c.  27  (r),  has  now  enacted  (sect.  24)  Sect.  24. 

that  after  the  31st  December,  1833,  no  person  claiming  any  land  or 

rent  in  equity,  shall  bring  any  suit  to  recover  the  same  but  within 

.  the  period  during  which,  by  virtue  of  the  provisions  thereinbefore 

contained,  he  might  have  made  an  entry,  or  distress,  or  brought  an 

action  to  recover  the  same  respectively,  if  he  had  been  entitled  at 

law  to  such  estate,  interest,  or  right  in  or  to  the  same,  as  he  shall 

claim  therein  in  equity. 

By  sect.  25  it  was  enacted  that  when  any  land  or  rent  shall  be  Express  trust. 
"^  Sect.  25. 

vested  in  a  trustee  upon  any  express  trust,  the  right  of  the  cestui 

que  trust,  or  any  person  claiming  through  him,  to  bring  a  suit 

against  the  trustee,  or  any  person  claiming  through  him,  to  recover 

such  land  or  rent,  shall  be  deemed  to  have  first  accrued  according 

to  the  meaning  of  that  act,  at,  and  not  before,  the  time  at  which 

such  land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a 

valuable  consideration,  and  shall  then  be  deemed  to  have  accrued 

only  as  against  such  purchaser  and  any  person  claiming  through 

him. 

(o)  Earl  of  Smdm  v.  Becher,  3  CI.  &  H.  L.  257. 

E.  479.    And  see  Gore  v.  Stackpool,  1  (j))  Anon.  2  Atk.  333. 

Dow.  18  ;  Bennett  v.  CoUey,  2  My.  &  K.  (q)  2  Mer.  173  ;  2  J.  &  W.  1  ;  4  BI. 

225  ;  5  Sim.  181  ;  Fausset  v.  Carpenter,  7.     And  see  Collard  y.  ffare,  2  Russ.  & 

2  Dow  &  CI.  232  ;  Thornhill  v.  Glover,  M.  675. 

3  Dr.  &  W.  479  ;  Bowen  v.  Evavs,  2  (r)  Sacts.  24,  25,  and  26. 
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Constractire 
trustee, 


Sect.  26. 


Concealed 
fraud. 


Plea  or 
demurrer. 


This  section  only  applies  to  land  or  rent,  but  the  Jud.  Act 
made  the  law  as  to  express  trusts  general  (s). 

The  possession  of  a  constructive  trustee  may  be  adverse  after  a 
lapse  of  time,  even  on  a  transaction  arising  out  of  fraud  (t). 

A  mortgagee  with  a  trust  for  sale  is  not  a  trustee  under  the  25th 
sect.,  but  is  a  mortgagee  under  the  28th  sect.  (u). 

By  sect.  26  of  3  &  4  Wm.  4,  c.  27,  it  is  enacted  that  the  pur- 
chaser of  an  equitable  life  estate  has  not  an  adverse  possession 
against  the  trustee  of  the  legal  estate  until  the  death  of  the  tenant 
for  life,  because  the  trustee  holds  for  both  the  tenant  for  life 
and  remainderman  (a;) : 

And  by  the  same  sect,  it  is  enacted  that  in  every  case  of  a  con- 
cealed fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for 
the  recovery  of  any  land  or  rent,  of  which  he,  or  any  person  through 
whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which 
such  fraud  shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered.  But  that  nothing  therein  contained  shall  enable 
any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  recovery  of 
such  lands  or  rents,  or  for  setting  aside  any  conveyance  of  such  lands 
or  rents  on  account  of  fraud,  against  any  hondfide  purchaser  for  valu- 
able consideration,  who  has  not  assisted  in  the  commission  of  such 
fraud,  and  who  at  the  time  he  made  the  purchase  did  not  know,  and 
had  no  reason  to  believe,  that  any  such  fraud  had  been  committed  {y) . 

The  mortgagee  may  plead  the  Statute  of  Limitations  in  bar  of 
the  right  to  redeem  (s),  or  demur  (a).  If  he  demur,  the  plaintiff 
may  by  amendment  shew  special  circumstances  on  the  face  of  the 
action  for  overruling  the  demurrer  (b) ;  and  if  he  plead,  the  plaintiff 
may  reply  to  the  plea,  or  amend  his  action,  or  may  prove  himself  to 
be  within  the  exceptions  (c). 

Persons  who  have  omitted  to  set  up  the  Statute  of  Limitations 
in  the  pleadings  can  have  no  protection  from  it  {d). 


(s)  36  &  37  Vict.  c.  66,  s.  25,  suts.  2. 

(«)  Beckford  v.  Wade,  17  Ves.  87 ; 
Collard  v.  Mare,  2  Russ.  &  M.  675. 

(u)  Locking  v.  Farker,  8  Ch.  30 ;  Be 
Alison,  n  Ch.  D.  284,  G.  A.  And  see 
Kirlcwood  v.  Thompson,  2  H.  &  M.  392 ; 
and  inf.  p.  931.  See  Bermett  v.  Cooper, 
8  Jur.  507,  M.  R. ;  9  Beav.  262. 

(x)  Fausset  v.  Carpenter,  2  Dow  &  0. 
232. 

(2/)  3  &  4  ■Wm.  4,  c,  27,  s.  26. 


(«)  Aggas  v.  Fickerell,  3  Atk.  225. 

(a)  Eodle  v.  Healey,  1  Ves.  &  B.  536 ; 
6  Mad.  181  ;  ^ardy  v.  Reeves,  4  Ves. 
479 ;  DawHnsY.  Lord  Penrhyn,  6  Ch.  D. 
318  ;  4  App.  C.  51 ;  Noyea  v.'  Crawley, 
10  Ch.  D.  31,  V.  C.  MaUns  ;  differing 
from  Miller  v.  M.  8  Eq.  499,  V.  C. 
Stuart ;  Phillips  v.  P.  4  Q.  B.  D.  129. 

(ft)  See  sup.  p.  925. 

(c)  Aggas  v.  Piekerell,  sup. 

(rf)  Fordham  v.  Wallis,  10  Ha.  231  ; 
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Sect.  2.  STAT.  3  &  4  "WM.  4,  c.  24,  s.  27.  929 

There  were,  however,  many  circumstances  beside  the  legal  dis- 
abilities before  noticed,  which  would  take  the  case  out  of  the 
statute  ;  for  instance,  if  there  was  fraud  or  oppression  in  the  trans- 
action (e),  or  if  the  mortgagee  used  unfair  means  to  clog  the 
redemption  of  the  mortgage  (/),  or  the  like. 


(8.)  Acknowledgment  before  the  statvie. 

Before  3  &  4  Wm.  4,  c.  27,  any  act  of  the  mortgagee,  acknow- 
ledging the  mortgage  as  subsisting  within  twenty  years  of  the 

filing  of  the  bill,  would  take  it  out  of  the  rule  (a),  although  the  What  acts 
_  .  Bumcient. 

transaction  were  not  with  the  mortgagor  or  his  heirs  Qi),  or  it  were 

a  mere  private  account  kept  by  the  mortgagee  of  the  profits  of  the 
estate,  in  which  he  treated  it  as  redeemable  (i). 

But  acknowledgment  to  a  third  party  was  held  not  sufficient  to 
keep  alive  the  claim  {k) ;  nor  the  account  kept  by  a  receiver 
of  the  estate  (m).  An  account  kept  with  the  mortgagor, 
or  his  heirs,  within  twenty  years,  would  save  the  equity  of 
redemption,  whatever  might  have  been  the  length  of  posses- 
sion by  the  mortgagee  («).  But  a  mere  demand  by  the  mortgagor 
without  process  or  acknowledgment  by  the  mortgagee  was  not 
sufficient  (o). 

A  conveyance  by  the  mortgagee  or  his  heirs  of  the  lands,  subject  Deeds  referring 
to  the  equity  of  redemption,  was  held  a  clear  acknowledgment  (j?), 
although  it  is  said  that  the  words  "  subject  to  the  subsisting  equity 
of  redemption,  if  any,"  was  not  [q).  And  in  a  case  in  which  the 
purchaser  from  the  husband  of  the  equity  of  redemption  of  the  wife's 
estate,  obtained  a  conveyance  of  the  outstanding  legal  estate  by  a 
deed  which  noticed  the  payment  of  the  mortgage  debt  by  the  pur- 

17  Jiir.  228  ;  Holding  v.  Barton,  1  Sra.  J.    84  ;    Campbell  v.  JBcckford,  cited  4 

&G.  XXV.  App.;  Jud.  Act,  1875,  Ord.  xix.  Ves.   474;  Lake  v.    Thomas,  3  ib.  17- 

(18).     See  Dupre  v.  Duncombe,  9  Jur.  22  ;  Afwn.  2  Atk.  333. 

770,    V.    C.    Kt.    Bruce  ;   Bampton    v.  {k)  Greenfell  v.  Girdlestone,  2  Y.  &  C. 

Birdmll,  6  Jur.   815,  M.  R.;  Foster  v.  Exc.  662  ;  Bolland  v.  Clark,  1  Y.  &  C. 

Hodgson,  19  Ves.  180  ;  Hoare  v.  Peck,  6  C.  C.  151. 

Sim.  51.  (m)  Barron  v.  Martin,  Geo.  Coop.  189, 

(e)  Spurgeonv.  Collier,  1  Ed.  55.  &c. 

{/)  Ord  Y.  Smith,  Sel.  Ca.  Ch.  9.  (m)  Procter  v.  Cowper,  2  Vern.  377 ; 

{g)  Hodle  v.    Healey,   sup. ;  Price  v.  Arum.  sup. 

Coprwr,  1  S.  &  S.  347  ;  Cutler  v.  Cremer,  (o)  1  Ves.  &  Bea.  540. 

1  L.  J.  Ch.  108,  V.  C.  E.  ip)  Smart  v.  Simt,  4  Ves.  478,  n. 

{h)  Hansard  v.  Hardy,  18  Ves.  455.  (j)  Hardy  v.  Reeves,  ib.  480. 

(i)  Fairfax  v.  Montague,  cited  2  Ves. 
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chaser  to  the  mortgagee,  it  was  held  a  suf&cient  ackaowledgment  of 
the  mortgage  to  give  the  heir  of  the  wife  a  right  to  redeem  -within 
twenty  years  from  the  date  of  the  deed  (r).  A  surrender  of  copy- 
holds by  a  mortgagee  to  the  use  of  his  will,  was  said  to  be  demon- 
strative of  intention  neither  way  (s)  ;  but  this  observation  would  not 
of  course  apply  if  there  was  any  reference  to  the  subsisting  equity. 
If  the  mortgagee  devised  the  lands  as  his  mortgaged  estate  (<),  or 
alluded  to  the  mortgage,  as  by  a  disposition  of  the  money,  if  the 
mortgage  shall  be  redeemed,  there  would  be  a  sufficient  acknowledg- 
ment (m).  On  the  like  principle,  a  redemption  was  allowed  after 
forty  years'  possession,  on  evidence  of  a  contract  entered  into  within 
seven  years  preceding  the  filing  of  the  bill,  by  the  heir  of  the  mort- 
gagee, for  purchase  of  the  equity  of  redemption  {x),  and  where  bills 
of  foreclosure  had  been  filed  (y). 

Parol  evidence  was  admissible  to  affect  the  mortgagee,  but  it 
must  have  been  clear  and  unimpeachable  (z).  The  case  would 
also  be  taken  out  of  the  statute  if  the  mortgagee  submitted  to  be 
redeemed  (a).  Or  if  the  mortgagor,  or  his  heir,  remained  in 
possession  of  any  part  of  the  estate  (6).  Or  if  the  time  was 
otherwise  well  accounted  for,  as  in  a  case  in  which  it  appeared 
that  there  had  been  a  promise  that  the  mortgagor  should  be 
at  liberty  to  redeem  after  twenty- seven  years;  a  redemption 
was  allowed  after  forty-one  years,  being  only  fourteen  years  from 
Time  accounted  the  time  allowed  (c) ;  and  as  in  another  case  (d),  in  which  redemp- 

f  or  by  legal 

tion  was  allowed  fifty  years  after  the  mortgage,  and  after  forty- 
seven  years'  possession  by  the  mortgagee,  and  five  ejectments  at  law 
to  try  the  title,  and  refusal  by  four  several  answers  to  account,  the 
time  being  accounted  for  by  the  legal  proceedings.  If,  however,  a 
mortgagor  filed  his  bill  to  redeem,  and  obtained  a  decree  to  account, 
he  must  have  prosecuted  his  suit,  or  iu  twenty  years  he  would  be 
barred  (e). 


(r)  Price  V.  Copner,  1  S.  &  S.  347. 

(s)  See  sup.  And  see  Martin  v.  Mow- 
lin,  2  Bun-.  969. 

(«)  Anon.  3  Atk.  314. 

(m)  Ord  v.  Smtih,  Sel.  Ca.  Ch.  9 ;  2 
Eq.  Ca.  Ab.  600. 

(k)  Conway  t.  Shrimpton,  5  Bro.  P.  C. 
187. 

{y)  Palmer  v.  Jackson,  ib.  281. 

(«)  Whiting  v.  White,  2  Cox,  295  ; 
Geo.  Coop.  1 ;  Perry  v.  Marston,  2  Bro. 


C.  C.  397 ;  aore  fully  reported  in 
Whiting  V.  White. 

(a)  Proctor  v.  Oates,  2  Atk.  140. 

(S)  EaUestraw  v.  Brewer,  Sel.  Ca.  Ch. 
65  ;  2  P.  Wms.  611 ;  Moseley,  189  ; 
Pv/rlce  v.  Lynch,  2  Ba.  &  B.  426.  And 
see  ib.  573. 

(c)  WhiU  Y.  Pigeon,  Tothill,  tit.  102 
p.  135.  ' 

{d)  Palmer  v.  Jackson,  sup. 

(e)  St.  John  v.  Turner,  2  Vern.  418. 
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It  was  also  held,  that  no  time  would  bar  the  redemption  of  a  Welch 
Welch  mortgage  (/),  or  if  the  mortgage  deed  contained  an  agree-  ™°  ^^*" 
ment  that  the  mortgagee   should  hold  until  the  mortgage  was 
satisfied  (^),  unless  on  an  account  taken  of  the  rents  and  profits  it 
appeared  that  the   mortgagee    had  been   in  possession    upwards 
of    twenty    years    since   the   mortgage   debt  was    fully  paid  (ft). 
But  a  plaintiff  who  seeks  to  redeem  a  mortgage  alleged  to  be  Mortgages. 
of  this  nature  after  many  years,  must  prove  his  case  clearly  and 
indefeasibly  (i). 

Even  if  the  equity  of  redemption  was  actually  released  by  the  ■^^*"  *  release, 
mortgagor  to  the  mortgagee,  evidence  would  be  admitted  that  the 
release  was  made  upon  a  secret  trust  for  his  benefit  (k),  or  that  it 
was  not  intended  to  be  an  absolute  sale  {I). 


(4.)  Stat.  3  c&  4  Wm.  4,  c.  27,  s.  28. 

In  order  to  render  the  law  on  this  subject  more  certain  and  precise,  Sect.  28. 

8  &  4  Wm.  4,  c.  27  (m)  enacted  that  when  a  mortgagee  shall 

have  obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  I-'mit  of 

.  .....  twelve  years. 

the  receipt  of  any  rent,  comprised  m  his  mortgage,  the  mortgagor, 

or  any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem 

the    mortgage,   but    within  twenty   {now   twelve  {n) )   years  next 

after  the  time  at  which  the  mortgagee  obtained  such  possession  or 

receipt ; 

Unless  in  the  meantime  an  aclmowledgment  of  the  title  of  the  mort-  Acknowiedg- 
gagor,  or  of  his  right  of  redemption,  shall  have  been  given  to  the 
mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent  of 
such  mortgagor  or  person,  in  writing  signed  hy  the  rnortgagee  or  the 
person  claiming  through  him,  and  in  such  case  no  such  suit  shall  be 
brought  but  vyithin  twenty  {now  twelve)  (n)  years  next  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given. 

And  when  there  shall  be  more  than  one  mortgagor,  or  more  than  More  than  one 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such  ™°  ^*^°'" 

(/)  Eowel  V.  Price,  Glib.  Eq.  Rep.  Mortgages,  sup.  p.  325. 

106  ;  Pre.  Ch.  423  ;  1  P.  Wms.  291.  (i)  Sewajiy.  Chinna,  10  M.  I.  A.  151. 

(j)  Orde  T.   Seming,    1   Vern.    418  ;  {k)  MorUy  v.  Elways,  1  Ch.  Ca.  107. 

Yates  V.  Sarribly,  2  Atk.  359.  (J)   Vernon  v.  Betkell,  2  Ed.  110. 

(/i)  Yatea  v.  Hamhhj,  sup.  See  Wallers  (m)  Sect.  28. 

V.   Well),  5  Ch.  633.     And  see  Fc^-vnck  {%)  37  &  38  Vict.  c.  57,  s.  7. 
V.  Reed,  1  Mer.  125  ;  and  Chap.  "Welch 
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Sect.  28. 
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acknowledgment,  if  gmn  to  any  of  such  mortgagors  or  persons,  or 
his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons. 

But  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  more  of  such  mort- 
gagees or  persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person  or  persons  claiming 
any  part  of  the  mortgage  money,  or  land  or  rent,  by,  from,  or  under 
him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or 
estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance  of 
his  or  their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors,  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money  or  land  or  rent. 

And  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall 
have  given  such  acknowledgment  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgage 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the 
same  divided  part  of  the  land  or  rent  on  payment,  with  interest,  of  the 
part  of  the  mortgage  money,  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money,  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage. 

So  long  as  the  mortgagor  holds  possession  of  any  part  of  the 
estate,  no  lapse  of  time  will  bar  his  right,  for  as  to  the  part  of 
which  he  keeps  possession,  his  right  remains,  and  as  he  cannot  (o) 
redeem  that  separately,  he  is  allowed  to  redeem  all.  Yet  an  estate 
may  become  irredeemable  as  to  part  and  redeemable  as  to  the 
residue,  as  in  the  case  mentioned  by  Lord  Eosslyn  (p). 

Time  will  not  run  in  the  case  of  a  common  mortgage  until  the 
day  of  redemption  has  arrived,  for  the  mortgagor  cannot  redeem 
before  that  day  (q). 

Section  28  was  held  to  be  retrospective  in  its  operation,  if  the  whole 
twenty  years  had  not  elapsed  before  the  passing  of  the  act,  so  that 
if  the  mortgagee  entered  into  possession  within  the  twenty  years 
preceding  the  passing  of  the  act  and  the  full  time  had  run  out 


(o)  SaJcestraw  v.  Brewer,  Sel.  Ca.  in  (p)  Lake  v.  TJwmas,  3  Ves.  22. 

Ch.  56 ;  Surke  v.  LynA,  2  B?.   &  B.  (?)  Brown  v.  Cole,  14  Sim.  427  ;  9  Jur. 
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without  any  such  acknowledgment,  as  is  required  by  the  act,  being 
given  by  the  mortgagee,  the  mortgagor  was  held  to  be  barred,  though 
immediately  before  the  passing  of  the  act  such  an  acknowledgment 
had  been  made  of  the  mortgage  by  the  mortgagee,  as  would  have 
been  good  by  the  old  law,  such  as  the  usual  acknowledgment  con- 
tained in  an  assignment  of  a  mortgage  (r). 

Time  will  not  run  against  the  mortgagor  under  this  act,  as  it  did  Mortgagee  in 

.     ,      possession 
not  under  the  old  law,  during  the  time  that  the  mortgagee  is  m  under  another 

possession  under  some  other  rightful  title  ;  as  where  the  mortgagee,  *'*  ®" 
after  being  seven  years  in  possession  without  acknowledgment,  pur- 
chased the  estate  of  the  tenant  for  life  who  had  joined  with  the 
remainderman  in  making  the  mortgage  (.s),  or  the  estate  of  a  tenant 
by  the  curtesy  or  otherwise,  whether  he  acquired  the  interest 
before  (i)  or  after  (u)  taking  possession. 

Where  a  mortgagee  of  a  life  estate  is  in  possession  under  an  order  Possession 
of  Court,  and  remains  in  possession  after  the  death  of  the  tenant  for  ^f  tenant 
life  has  been  presumed,  he  is  not  a  trespasser,  but  the  statute  does  ^°^  ^®  P™' 
not  run  in  his  favour  (x) ;  and  the  persons  claiming  in  remainder 
are  guilty  of  no  laches  in  not  suing  till  the  expiration  of  seven  years 
froih  the  time  when  the  tenant  for  life  was  last  heard  of  (y) ;  but  as 
no  fiduciary  relation  existed  between  them  and  the  mortgagee,  they 
were  only  entitled  to  an  account  of  rents  for  six  years  (z). 

So  where  the  equity  of  redemption  was  vested  in  the  husband  Husband  and 
and  wife  jointly,  and  they  conveyed  by  deed  without  fine  to  a  mort- 
gagee, the  mortgagee's  estate  could  only  become  absolute  if  the 
husband  survived,  and,  she  having  survived,  her  heir  was  entitled 
to  claim  within  ten  years  from  the  death  of  the  husband  (a). 

The  statute  also  does  not  apply  to  a  case  of  purchase  by  a  mort-  Eight  of 
gagee,  with  a  right  of  repurchase  by  the  mortgagor  within  twenty- 
five  years  or  during  his  life  (b). 

Possession  taken  under  a  mistake,  though  by  consent  of  the  real  Adverse 
,  ,  .-  ,1  .  .        1  possession 

owner,  is  not  the  less  adverse  if  the  person  in  possession  has  no  though  under 

duty  to  perform  (c).  "''^*''''*- 

(r)  Batchelor  v.  MiddUlon,  6  Ha.  75.  V.  C.  Hall. 

(«)  Hyde  v.  Dallaway,  2  ib.  528.     And  [y]  lb. ;  i  Ch.  D.  145,  C.  A. 

see  Eavald  v.  Mussell,  Yo.  9  ;  Maffety  v.  (z)  Ib. 

King,  I  Keen,  616,  7  ;  Corbetty.  Barker,  (a)  Price  v.  Copner,  1  S.  &  S.  347  ;  1 

3  Anst.  755  ;  Eeeve  v.  Sicks,  2  S.  &  S.  L.  J.  178  ;  Fish.  Mtg.  736,  ed.  3. 

403.  (*)  Alderson,  v.  White,  2  De  G.  &  Jo. 

(<)  Eaffety  v.  King,  sup.  97  ;  4  Jnr.  I^'.  S.  125. 

(u)  Hyde  v.  Dallaway,  sup.  (c)  ChQlmondeley  v.  Clinton,  4  BU.  1, 

{x)  Hickman  v.  Vpsall,  2  Ch.  D,  617, 
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(5.)   What  sufficient  acknowledgment  within  the  statute. 

Whatever  expressions  made  by  parol  would  have  amounted  before 
the  statute  to  an  acknowledgment,  will  still  he  sufficient  if  ia  writing, 
and  if  the  other  requirements  of  the  statute  are  duly  complied 
with  (d).  Any  expression  therefore,  referring  to  the  estate  as 
mortgaged,  or  to  the  person  entitled  to  the  equity  of  redemption,  and 
expressing  a  readiness  to  settle  the  account,  or  referring  to  a  pro- 
posed arrangement  for  accounting  or  for  paying  off  the  mortgage  debt, 
will  be  a  sufficient  acknowledgment  (e). 

No  particular  form  is  necessary,  nor  need  the  amount  be  stated  (/). 

The  acknowledgment  may  be  by  affidavit  in  a  suit  (h) ;  in  a 
schedule  (t) ;  or  by  an  answer  to  interrogatories  (k) ;  or  by  a  letter 
or  other  writing. 

A  mere  admission  that  the  mortgagee  holds  under  a  mortage 
title,  but  denying  the  right  claimed,  is  not  sufficient  (I). 

No  equivocal  expressions  will  do  ;  and  after  the  period  has  passed 
stronger  expressions  are  required  (m). 

It  is  said  that  the  fact  of  the  mortgagee  treating  himself  as  mort- 
gagee and  accounting,  but  without  any  signature  of  the  accounts 
according  to  the  act  is  not  sufficient  (n) ;  nor  is  the  commencement 
of  an  action  of  foreclosure,  it  would  seem,  sufficient  (o) ;  a  mere 
demand  without  process  will  not  suffice  (p). 

Under  the  old  practice  mere  filing  of  the  bill  was  sufficient,  though 
service  might  not  be  effected  till  long  after ;  but  the  misconduct  or 
delay  of  the  plaintiff  might  deprive  him  of  the  benefit  of  this 
rule  (q) ;  and  from  the  extended  powers  of  effecting  substituted 
service,  the  opportunities  for  delay  have  now  been  diminished  (r). 


(d)  Stansfield  v.  Hohson,  16  Beav.  286  ; 
affirmed  3  De  G.  M.  &  G.  620  ;  22  L.  J. 
Ch.  657. 

(c)  Fish.  Mtg.  739,  ed.  3. 

(/)  Truelock  v.  Bobey,  12  Sim.  402 ; 
Zord  St.  John  v.  Boughton,  9  ih.  219 ; 
Brance  v.  Sympson,  Kay,  678. 

(70  Blair  v.  Nugerii,  3  J.  &  L.  658 ; 
Sug.  R.  Pt.  St.  130,  ed.  2. 

(j,)  lb. 

(k)  Blair  v.  Nugent,  mp. 

{I)  Thompson  v.  Bowyer,  9  Jur.  N.  S. 
863,  M.  E. 

(m)   Whiling  y,     White,  2  Cox,  295  ; 
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Geo.  Coop.  1 ;  Beeks  v.  Bostlcthwaite,  ib, 
161 ;  Barron\.  Martin,  ib.  189. 

{n)  Fish.  Mtg.  740,  ed.  3 ;  Baker  v. 
Wetton,  14  Sim.  426. 

(o)  Fish.  Mtg.  sup. 

(p)  Hodle  y.  Healey,  1  V.  &  B.  536 ; 
6  Mad.  181. 

(q)  Goppin  v.  Gray,  1  Y.  &  C.  C.  C. 
205  ;  Burcell  v.  Bknnerhasselt,  3  J.  &  L. 
24  ;  Forster  v.  Thompson,  4  Dr.  &  W. 
303  ;  Hele  v.  Lord  Bexley,  20  Beav.  127. 

(r)  Bampton  v.  Birchall,  5  ib.  67  ; 
Dixon  V.  Oayfere,  17  ib.  421. 


Sect.  «.  WHAT  SUFFICIENT  ACKNOWLEDGMENT.  935 

Under  sect.  28,  no  force  is  given  to  an  acknowledgment  by  an  By  agent, 
agent,  which    stands    on    the  same   footing    as    under    another 
statute  (s). 

A  written  instruction  to  a  solicitor  would  not  amount  to  an 
acknowleilgment  (t). 

The  acknowledgment  must  be  made  to  the  mortgagor  or  those 

claiming  under  him,  or  the  agent  of  one  of  such  persons. 

An  acknowledgment  of  the  mortgagors'  title  by  a  recital  in  an  Recital  in 

deed, 
assignment  of  the  mortgage,  but  to  which  the  mortgagor  is  not 

a  party,  is   not  sufficient  to   stop  the   statute  from  running  ((()• 

But  it  seems  to  be  otherwise  if  the  mortgagor  is  a  party  (x).     An 

acknowledgment  made  to  the  grandfather,  tenant  by  the  curtesy,  of 

the   right  of  his  infant  granddaughter,  entitled   as   heir   to  the 

inheritance,  has,  however,  been  held  to  be  sufi&cient,  as  being  made 

to  her  ageni,  though  the  aclmowledgment  would  otherwise  seem  to 

have  been  sufficient,  as  being  made  to  the  "particular  tenant  of  the 

equity  of  redemption  {y). 

Where  the  biU  for  redemption  stated  that  the  mortgagee  entered  Pleading, 
into  possession  shortly  after  the  date  of  the  mortgage,  and  had  re- 
mained in  possession  ever  since,  the  Court  would  not  intend  that 
shortly  after  meant  within  five  years,  and  the  demurrer  of  the  mort- 
gagee was  overruled  {z).  It  must  clearly  appear  that  the  possession 
vested  for  the  statutory  period  (a) ;  it  will  be  sufficient  if  the  claim  be 
simply  of  the  '  Statute '  of  Limitations  {h). 

Where  there  is  a  mortgage  to  two  jointly,  there  must  be  a  joint  Joint 
acknowledgment  (c). 

Acknowledgment,  though  after  twenty  years'  adverse  possession, 
sets  up  the  equity  of  redemption  {d). 

Acknowledgment  by  a  tenant  in  tail  binds  remaindermen  (e).  Tenant  in  tail. 

An   acknowledgment  to  the   mortgagor-bankrupt   is   not  suffi- 
cient, the  mortgagor  is  not  the  agent  of  his  trustee  (ee). 

(s)  9  Geo.  4,  0.  14,  a.  1.  (J)  AdaDxs  v.  Barry,  2  Coll.  285. 

(t)  See  Stansfield  v.  Sobson,  sup.  (c)  Richardson  v.  Younge,  10  Eq.  275, 

(u)  Lucas  V.  Dennison,  13  Sim.  584.  V.  0.  Malins  ;  affirmed  6  Ch.  478. 

(a)  See  Baichelor  v.  Middleton,  6  Ha.  [d)  Pendleton  v.  Rooth,  1  Giff.   35  ;  5 

75.  Jm-.  N.  S.  840,  V.  C.  Stuart. 

{y)  Truloch  v.  Robey,  sup  (c)  lb. 

(a)  Baker  v.  Wetton,  sup.  (ce)  Markwick  v.  Eardingham,  W.  N. 

la)  Green,  v.  Nicholls,  4  L.  J.  Ch.  118.  1880,  p.  158,  C.  A. 
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(6.)  Disabilities. 

There  is  in  tlie  act  no  express  saving  of  disabilities  of  the  mort- 
gagor or  his  heirs  in  any  distinct  clause,  but  they  were  saved  under 
the  old  Statute  of  Limitations  (/) ;  and  the  better  opinion  seems 
to  be  that  as  a  redemption  suit  is  a  suit  to  recover  land  or  rent  withia 
sect.  24  (g),  the  saving  of  disabilities  would  be  applicable  (h). 


(/)  Proctor  Y.   Dates,  2    Atk.    140  ; 

(gr)  Sup.  p. 

Anon.  3  iJ.  313  ;  Jenner   v.   Tracy,  3 

(A)  I'ish.   Mtg.   742,  ed.  3  ;  Banning 

P.  Wms.  287,  n.;   Bonny  v.  Midgard, 

St.  of  Lim.  p.  173;  notwithstanding  Sug. 

cited  17  Ves.  99. 

R.  P.  St.  114,  ed.  2. 
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2.  What  is  '  contrary  intention  ?'     .         .        .         .     .  939 

3.  Lien  of  vendor  for  purchase  money   ....  940 

4.  Leaseholds  and  St.  40  <&  41  Vict.  c.  34        ,        .     .  940 

(1.)  St.  17  d  18  Vict.  c.  113. 

By  the  general  rule  of  law  before  the  statute  next  mentioned,  the 
mortgage  debt  was  payable  primarily  out  of  the  personal  estate  of  a 
deceased  mortgagor  to  the  exoneration  of  the  mortgage  heredita- 
ments (a). 

This  has  been  altered  by  a  statute  commonly  known  as 
'  Locke  King's  Act '  (b),  which  declares  that  when  any  person  shall,  17  &  is  Ykt. 
after  Dec.  31,  1854,  die  seised  of  or  entitled  to  any  estate  or  '^'  ^^^' 
interest  in  any  land  or  other  hereditaments  which  shall  at  the  time 
of  his  death  be  charged  with  the  payment  of  any  sum  or  sums  by 
way  of  mortgage,  and  such  person  shall  not  by  his  will  or  deed  or 
other  document,  have  signified  any  contrary  or  other  intention,  the 
heir  or  devisee  shall  not  be  entitled  to  have  such  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  such  person ;  but  the  land  or  hereditaments  so  charged 
shall  as  between  the  different  persons  claimiag  through  or  under 
the  deceased  person  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged,  every  part  thereof 
according  to  its  value  bearing  a  proportionate  part  of  the  mortgage 
debt  charged  on  the  whole  thereof. 

The  act  contains  a  proviso  (which  is  only  for  the  benefit  of  mort-  Proviso, 
gagees)  (c),  that  nothing  in  the  act  shall  affect  or  diminish  any 

(a)  See  inf.  p.  941.  WUls,  249,  n.  ed.  3. 

(6)  See  2  Dav.  Conv.576,  ed.  3  ;  4  Dav.  (c)  Lipscomb  v.  L.  7  Eq.  501. 
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Further 
proviso. 


Copyholds. 

Several  estates 
io  one  mort- 


Crown. 


right  of  the  mortgagee  to  obtain  full  payment  or  satisfaction  of  his 
mortgage  debt  either  out  of  the  personal  estate  of  the  person  so 
dyiag  as  aforesaid  or  otherwise. 

And  a  further  proviso  is  contained  in  it  that  the  act  shall  not 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of  any 
will,  deed,  or  document  made  at  the  passing  of  the  act  or  to  be 
made  before  Jan.  1,  1865. 

This  latter  proviso  does  not  apply  to  the  heir  of  a  mortgagor  who 
had  executed  the  mortgage  before  Jan.  1,  1855  {d),  nor  to  an 
heir  claiming  a  lapsed  devise,  as  he  does  not  claim  under  the  will  (e). 
Nor  does  the  act  apply  to  a  will  made  before  the  act,  though  another 
testamentary  disposition,  not  referring-  to  the  vnU,  was  made  after 
the  act  (/). 

The  act  applies  to  copyholds  (g). 

Where  real  and  personal  estate  or  several  distinct  estates  are 
comprised  in  one  mortgage,  they  'are  under  this  act  charged  pari 
passu  (h),  unless  a  contrary  intention  is  expressed  in  the  docu- 
ments {i). 

An  equitable  mortgage  by  deposit  and  memorandum  is  within  the 
act  (k) ;  but  not  a  general  charge  by  will  on  real  estate  {Vf;  nor  land 
devised  upon  trust  for  conversion,  not  being  an  interest  in  land  (m). 

A  Scotch  heritable  bond  falls  under  a  direction  to  pay  all  'just 
debts '  under  this  act  (n). 

Where  a  legacy  is  exempted  from  debts  and  is  void  under  the 
Mortmain  Act,  the  person  who  takes  the  legacy  is  not  exempt  (o). 

A  mortgaged  estate  must  bear  the  mortgage  against  the  Crown 
taking,  the  personalty  on  failure  of  next  of  kin  {p). 


{d)  Piper  v.  P.  1  Jo.  &  H.  91  ;  6  Jur. 
N.  S.  1026.  See  Potoer  v.  P.  8  Ir.  Ch. 
340. 

(«)  Nelson  v.  Page,  7  Eii.  25,  V.  C. 
Giffard  ;  S8  L.  J.  Ch.  138. 

(/)  Molfe  V.  Perry,  9  Jur.  N.  S.  853, 
L.  C;  11  W.  K.  674. 

{g)  Piper  v.  P.  sup. 

[h)  Testrail  v.  Mason,  7  Ch.  D.  655, 
V.  C.  Hall ;  Be  Neiomarch,  9  ib.  12, 
C.  A. 

(i)  Leonino  v.  L.  10  ib.  460,  M.  E. 

{k)  PeirCbroohe  y.  Friend,  1  Jo.  &  H. 


132;  CoUly  v.  C.  2  Eq.  803,  V.  C. 
Stuart. 

{V)  Hepworth  v.  Bill,  30  Beav.  476 ;  8 
Jur.  N.  S.  960. 

(m)  Lewis  v.  L.  13  Eq.  218,  V.  C. 
Malius. 

(n)  Maxwell  v.  M.  4  L.  E,.  H.  L.  506 ; 
affirming  Maxwell  v.  Syslop,  4  Eq.  407, 
v.  C.  Malins.  But  see  Smith  v.  Moreton, 
37  L.  J.  Ch.  6,  V.  C.  Stuart. 

(o)  Daere  v.  Patriclcson,  1  Dr.  &  Sin. 
186;  6  Jur.  N.  S.  863. 

(p)  Daare  v.  Patrickson,  sup. 


Digitized  by  Microsoft® 


Sect.  2.  CONTRAEY  INTENTION.  939 


(2.)  What  is  contrary  intention. 

A  contrary  intention  is  not  shewn  by  a  direction  for  payment  of 
debts  'as  soon  as  may  he'  (q),  whether  the  mortgaged  estate  is 
devised  in  fee  or  in  strict  settlement  (r) ;  but  under  the  original  act 
it  was  held  that  it  was  shewn  by  a  direction  to  the  executors  to  pay 
all  debts  out  of  the  personal  estate  (s),  although  there  were  some 
cases  to  the  contrary (i).  The  words  '  debts'  was  held  to  include 
'  mortgage  debts '  («).  This  is  now  altered  by  30  &  31  Vict.  c.  69, 
s.  1,  and  such  direction  for  payment  of  debts  is  not  to  be  treated  as 
shewing  a  contrary  intention. 

The   act   declares  that  in  the  construction  of  the  will  of  any  ^^  *  ^^  ^'°*' 

u.  69. 

person  who  may  die  after  Dec.  31,  1867,  a  general  direction  that 
the  debts,  or  that  all  the  debts,  of  the  testator  shall  be  paid  out  of 
his  personal  estate,  shall  not  be  deemed  to  be  a  declaration  of  an 
intention  contrary  to  or  other  than  the  rule  established  by  the  pre- 
vious act,  unless  such  contrary  or  other  intention  shall  be  further 
declared  by  words  expressly  or  by  necessary  implication  referring  to 
all  or  some  of  the  testator's  debts  or  debt  charged  by  way  of  mort- 
gage on  any  part  of  his  real  estate. 

Under  this  later  statute  the  word  '  debts  '  does  not  include  mort- 
gage debts,  unless  there  are  express  words  shewing  an  intention  that 
it  should  do  so,  and  this  applies  to  a  direction  to  pay  debts  out  of 
real  estate  as  well  as  out  of  personalty  (^). 

A  direction  to  pay  all  debts  out  of  a  mixed  fund  from  real  and 
personal  estate  does  not  shew  a  contrary  intention  (y). 

A  direction  to  pay  all  debts  and  funeral  expenses  out  of  the 
personalty  in  exoneration  of  the  real  estate  is  not  sufficient.  There 
must  be  words  expressly  referring  to  mortgage  debts  (2). 

Thus,  a  charge  of  debts  generally  on  personalty  and  certain  portions 

(q)  Perribrooke  v.  Friend,  sup.  "W.  E.  1001,  V.  C.  "Wood. 

(r)  Coote  V.  lowndes,  10  Eq.  376,  V.  C.  (1!)   TFoolstencro/t  v.  W.  2  De  G.  F.  & 

James.  Jo.  347  ;  6  Jur.  N.  S.  1170  ;  30  L.  J.  Ch. 

(s)  Stone  V.  Parker,  1  Dr.  &  Sm.  212 ;  22 ;  reversing  2  GiSf.  192 ;  6  Jur.  N.  S. 

Smith  V.  S.  3  Giff.   ^63  ;  7  Jur.  N.   S.  866  ;  Poicsbn  v.  Harrison,  31  Beav.  207 

1140  ;  Alien  v.  A.  30  Beav.  395  ;  8  Jur.  8  Jui-.  N.  S.  875  ;  Brovmson  v.  Lawrame, 

N.  S.  758,  M.  B. ;  MelUsh  v.  ValliTis,  2  6  Eq.  1,  M.  R.     See  Sackville  v.  Smyth, 

Jo.  &  H.  194;  8  Jur.  N.  S.  864 ;  Moore  17  ib.  153,  M.  E. 

v.  M.  1  De  G.  Jo.  &  Sm.  602  ;  9  W.  E.  [u)  Ib. 

825  ;    10  ib.    877  ;   Eno  v.    Tatham,   3  {x)  Re  Kcicmarch,  9  Ch.  D.  12,  18. 

De  G.  Jo.  &  Sm.  443  ;  9  Jur.  N.  S.  481 ;  (y)  Gall  v.  Fenwiek,  43  L.  J.  Ch.  178. 

1  N.  E.  529 ;  affii-ming  4  Giff.   181 ;  9  (?)  ife  Rossiter,  13  Ch.  D.  355,  M.  E. 
Jur.  N.  S.  225 ;  Porclier  v.  Wilson,  1 2 
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of  the  realty  or  on  residuary  realty,  does  not  sufficiently  indicate  an 
intention  to  exonerate  the  mortgaged  estate  (a). 

A  specific  devise  of  part  of  the  mortgaged  premises  leaving  the 
other  part  to  fall  into  the  residue,  does  not  shew  a  contrary  in- 
tention (6). 

(3.)  Lien  of  vendor  for  purchase  money. 

The  lien  of  a  vendor  for  the  purchase  money  was  held  not  to  be  a 
mortgage  within  the  original  act  (c) ;  but  by  30  &  31  Vict.  c.  69, 
s.  2,  it  is  declared  that,  in  the  construction  of  the  acts,  the  word 
'  mortgage '  shall  be  deemed  to  extend  to  any  lien  for  unpaid  purchase 
money  upon  any  lands  or  hereditaments  purchased  by  a  testator. 

The  lien  however,  where  the  purchaser  died  intestate,  was  a  casus 
omissus  in  this  act  (cc) ;  but  the  omission  was  remedied  in  the  next 
mentioned  act. 

(4.)  Leaseholds  and  St.  40  &  41  Vict.  c.  34, 

It  was  held  that  leaseholds  were  not  within  the  original  act  (d);  but 
this  has  been  altered  by  40  &  41  Vict.  c.  34,  s.  1,  which  enacted  that 
the  acts  mentioned  in  the  schedule  thereto  shall,  as  to  any  testator 
or  intestate  dying  after  Dec.  31,  1877,  be  held  to  extend  to  a 
testator  or  intestate  dying  seised  or  possessed  of  or  entitled  to  any 
land  or  other  hereditaments  of  whatever  tenure  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any  sum  or  sums 
of  money  by  way  of  mortgage  or  any  other  equitable  charge,  in- 
cluding any  lien  for  unpaid  purchase  money,  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  such  sum  or  sums  dis- 
charged or  satisfied  out  of  any  other  estate  of  the  testator  or 
intestate,  unless  (in  the  case  of  a  testator)  he  shall,  within  the 
meaning  of  the  acts,  have  signified  a  contrary  intention,  and 
such  contrary  intention  shall  not  be  deemed  to  be  signified  by  a 
charge  of  or  direction  for  payment  of  debts  upon  or  out  of  residuary 
real  and  personal  estate  or  residuary  real  estate. 

{a)ReNetmnarch,9Ch.'D.121S;  Lewis  see     Barnwell    v.    Irenwnger,     1    Dr. 

v.  L.  13  E<i.  218,  V.  0.  Malins  ;  Sackville  &  Sm.  2S5. 

V.  ^myth,  17  ib.  153,  M.R.  (cc)  Harding  v.  H.  13  Eq.  493,  V.  C. 

(6)  SackviUe  v.  Smyth,  swp.,  question-  Bacon, 

ng  Broumson  v.  Lawranee,  6  Eq.l.M.  R.  (d)  Solomon  y.  S.  33  L.  J.  Oh.  473  ; 

And  see  Cfibbim  v.  Myden,  7  *.  ,371,  V.  C.  WormsUy's  Estaie,  10  Jvir.  N.  S.  331  ;  4 

Malins  ;  Lewis  v.  L.  sup.  Ch.  D.  665.     See  11  Jur.  N.  S.  109,  Pt. 

(c)  Hood  V.  H.  3  Jur.  N.  S.  684 ;  30  2  ;  see  2  Fish.  Mtg.  696,  ed,  3. 
L.  J.    Ch.  616;   5  W.    E.    747;    and 
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(1.)  Primary  liability  of  personalty  before  Locke  King's  Act. 

The  law  relating  to  the  primary  liability  of  the  personalty  has 

been   altered  by  the   statute  {a),    called  Locke    King's  Act  (6); 

but  as  this  statute  only  applies  to  the  estates  of  persons  dying 

after  the  31st  Dec,  1854,  a  statement  of  the  law  in  reference  to 

cases  not  within  that  act  is  necessary. 

As  between  the  real  and  personal  representatives  of  the  debtor,  Personalty  the 
..11.11  1  primary  fund, 

the  personal  estate  was  primarily  liable  to  the  payment  of  the  debt, 

and  must  have  indemnified  the  real  estate  against  it.     All  instances 

to  the  contrary  were  mere  exceptions  to  this  general  rule ;    and 

whether  the  lands  in  mortgage  devolved  on  the  heir  at  law  as  hceres 


(a)  17  &  18  Vict,  c.  113. 


(J)  See  Slip.  p.  937. 
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nattis  (c),  or  on  a  general  devisee  as  hesres  factus  (d),  or  on  a  par- 
ticular devisee  (e),  in  either  case  the  personal  estate,  in  the  absence 
of  evidence  of  intention  to  the  contrary,  became  the  primary  fund, 
and  exonerated  the  real  estate,  descended,  or  devised,  from  the 
debt.  And  this  rule  held  good  even  in  the  case  of  a  Welch  mort- 
gage, where  the  mortgagee  cannot  foreclose,  nor  bring  an  action  for 
the  sum  lent  (/) ;  and  whether,  in  the  case  of  an  ordinary  mort- 
gage, there  be  a  covenant  or  bond  accompanying  the  mortgage,  or 
not  (gf) ;  and  applied  equally  to  the  case  of  a  devise  by  a  mortgagee 
who  had  created  a  sub-mortgage  {h) ;  and  to  the  vendor's  lien,  where 
Yendor's  lien,  an  annuity  charged  on  another  estate  was  the  consideration  for 
the  purchase  money,  and  the  purchaser  had  covenanted  to  pay  the 
annuity  (i). 

Personalty  was  applied  to  the  payment  of  debts,  even  to  the  dis- 
appointment of  legatees,  before  descended  estates  (k).  A  similar 
principle  applied  in  the  case  of  a  mortgage  of  pei;sonalty,  the  general 
personal  estate  was  primarily  liable  to  pay  the  mortgage  debt,  and 
Locke  King's  Act  was  not  applicable. 

If  a  specific  legacy  was  pledged  or  charged  by  the  testator,  the 
legatee  was  entitled  to  have  his  legacy  redeemed  by  the  executor  out 
of  the  general  estate  (l).  And  in  one  case  it  was  held  that  a 
specific  legatee  of  stock,  for  the  sale  of  part  of  which  a  power  of 
attoriiey  was,  after  the  date  of  the  will,  executed  by  the  testator  to 
parties,  who  honoured  his  bills,  but  who  did  not  sell  the  stock  till  after 
his  death,  was  in  the  position  of  a  legatee  of  mortgaged  property,  and, 
therefore,  to  be  entitled  to  throw  the  debt  upon  the  general  estat^. 
Thus  in  Blount  v.  Hipkins  (m),  a  legatee  of  railway  shares,  to  which 
the  testator  was  an  original  subscriber,  was  held  to  have  a  right  to 
be  indemnified  against  future  calls  out  of  the  testator's  personal 
estate  (m),  and  the  same  rule  was  followed  in  another  case  under 


Specific  legacy 
of  mortgage 
pi'operty. 


(c)  Cope  V.  C.  2  Salt.  449  ;  Sowd  v. 
Price,  1  P. Wms.  292 ;  Pre.  Ch.  477 ;  Cfiester 
T.  Powell,  7  Jur.  389,  V.  C.  'Wigram. 

(d)  Luthins  V.  Leigh,  Forrester,  54 ; 
Gallon  V.  Saricock,  2  Atk.  436. 

(e)  PocUey  v.  P.  2  Ch.  Ca.  84  ;  1  Vern. 
36  ;  Johnson  v.  Milksopp,  2  ib.  112. 
And  see  2  Atk.  436. 

(/)  Sowel  V.  Price,  sup.  And  see 
Longuet  v.  Scawen,  1  Yes.  S.  402,  405 ; 
Bulwer  v.  Astley,  1  Ph.  422. 

(g)  Yates  v.  Aston,  4  Q.  B.  182; 
Allcnhy  y,  Dalton,  5  L.  J.  Eep.  K.  B, 
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312 ;  King  v.  K.  3  P.  "Wms.  358 ;  Cope 
V.  C  sup. 

(h)  SeeZockhartv.  Hardy,  9  Beav.  379. 

(i)  Yonge  v.  Furse,  20  ib.  380  ;  24 
L.  J.  Oh.  643. 

(k)  Burley  v.  Armstrong,  12  Ir.  Ch.  E. 
270,  M.  R.     • 

{I)  Knight  v.  Dams,  3  My.  &  K.  358  ; 
Eop.  on  Leg.  by  White,  345  ;  Wm.'s  Ex. 
1770,  ed.  8  ;  Leims  v.  L.  13  Eq.  226,  Y.  C. 
Malins ;  Bottkamley  v.  Sherson,  20  ib. 
314,  M.  E. 

(to)  7  Sim.  43,  51 ;  Day  v.  D.  1  Dr.  & 


leaseholds. 
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similar  circumstances,  and  was  also  applied  to  a  legacy  of  railway 
shares  to  which  the  testator  had  not  originally  subscribed,  but 
which  he  had  purchased  from  an  original  subscriber  before  the 
Eailway  Act  passed,  on  the  ground  that  there  was  an  imphed 
contract  to  indemnify  the  vendor  of  the  shares  against  the  future 
calls  (n). 

Similarly  where  a  fine  was  due  before  the  death  of  a  testator  on  Fine  on 
renewable  leaseholds  devised  by  him,  the  fine  was  payable  out  of 
the  general  personalty  (o)  ;  but  a  fine  due  after  the   death  was, 
as  now,  a  charge  on  the  leaseholds  (^).     So  a  covenant  to  pay  a 
future  fine  {q). 

But  where  a  specific  bequest  which  would  have  been  exonerated, 
fails  as  being  void  under  the  Mortmain  Acts,  the  next  of  kin  is  not 
entitled  to  exoneration  (r). 

The  devisee  of  a  mortgaged  estate  had  no  right  to  have  the  per- 
sonalty applied  to  the  payment  of  the  mortgage  debt  until  the 
pecuniary  and  specific  legatees  and  annuitants  had  been  satisfied (s). 


(2.)  Exoneration  of  personalty. 

The  personalty  might  before  Locke  King's  Act  have  been,  and  General 
since  may  stUl  be,  exempted  by  the  testator  by  his  will,  though  the  exoneration, 
loan  was  his  proper  debt.  It  was  formerly  held  that  if  the  loan 
was  admitted  to  be  the  debt  of  the  party,  nothing  short  of  an  ex- 
press declaration  of  intention  to  the  contrary  {t)  would  discharge  the 
personal  estate  from  being  the  primary  fund  for  its  discharge,  and  very 
able  judges  have  [regretted  that  the  rule  was  ever  departed  from  («). 
It  was,  however,  decided  that  the  intention  of  the  party  to  exempt 
the  personal  estate  from  the  onus  of  being  the  primary  fund  for  the 
payment  of  his  debts,  might  be  evinced,  not  only  by  direct  declaration, 

Sm.  201  ;  6  Jur.  N.  S.  365 ;  He  Box's  {p)  Fitsmlliam  v.  Kelly,  sup. 

Tr.,  3  N.  R.  65,  V.  C.  "Wood  ;  Clive  v.  (?)  lb.    See  5  Jur.  K  S.  pt.  2,  p.  207. 

C.  Kay,  600  ;  Barry  v.  Harding,  1  J.  &  (r)  Dacre  v.  Patrickson,  1  Dr.  &  Sra! 

L.  490  ;  Moffettv.  Bates,  3  Sm.  &  G.  468 ;  182  ;  6  Jur.  N.  S.  863,  V.  C.  Eindersley. 

3  Jur.  N.  S.  200.     But  see  Armstrmig  v.  (s)  Porchcr  v.  Wilson,  14  W.  R.  1011, 

Bumelt,  20  Beav.  424  ;  1  Jur.  N.  S.  765.  V.  C.  Wood. 

[n)  Jacqim  v.  Chambers,  16  L.  J.  Ch.  (0  Fereyes  v.   Robertson,    Bunb.    301. 

243  ;    S.    C.    2    Coll.    435  ;    15   L.    J.  And  see  Duke  of  Ancaster  v.   Mayer,  1 

Ch.    225  ;  4  E.   C.   499  ;   10  Jur.  161  ;  Bro.  C.  C.  462 ;  and  Booth  v.  Blundell, 

11  ib.  495.  1  Mer.  216. 

(o)  Fitzwilliam  v.  Kelly,  10  Ha.  266  ;  («)  See  Watson  v.  Brickwood,  9   Ves. 

17  Jur.  249,  V.  C.  Turner.   See  Marshall  453  ;  Bootle  v.  Blundell,  sup. ;  Ancaster  v. 

y.  Eolloway,  6  Sim.  196.  Mayer,  siip.  ;  Gittins  v.  Steele,  1  Sw.  28. 
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Intention  to 
eocempi 
personalty 
necessary. 


but  also  by  implication  plain  (x).  It  is  manifest  that  this  decision 
■was  opening  the  door  to  Utigation ;  but  at  the  same  time  it  must  be 
admitted,  that  it  does  not  seem  easy  to  advance  any  substantial 
reason  why  equity  should  refuse  its  assistance  in  the  one  case 
rather  than  in  the  other ;  for  a  direct  declaration  is  nothing  more 
than  an  indication  of  intention,  and  if  such  an  intention  be  indi- 
cated on  the  face  of  the  instrument,  although  not  in  direct  terms, 
yet  a  refusal  of  the  aid  of  equity  would  apparently  be  a  sacrifice  of 
the  rights  of  parties  to  a  mere  form  of  words. 

The  indication  of  intention  will  be  sufficient  if  it  satisfies  the 
mind  of  the  judge  deciding  upon  the  case  (y). 

It  is  not  sufficient  for  a  testator  to  shew  an  intention  to  charge  his 
real  estate  with  the  payment  of  his  debts,  whether  by  a  trust  for  sale 
limiting  a  term,  or  simply  charging  the  estate ;  he  must  shew  an 
intention  to  exempt  his  personal  estate  (z) ;  though  the  grounds  of 
this  rule  would  appear  to  be  somewhat  weakened  since  3  &  4 
Wm.  4,  c.  104. 

Express  words  are  not  necessary;  the  general  context  will 
suffice  (a).  Cases  of  the  kind  under  consideration  greatly  depend 
on  the  particular  circumstances  of  each  individual  instance,  and  no 
general  principles  can  be  extracted. 


(3.)  Cases  of  exemption. 

The  cases  of  exemption  of  personal  estate  may  be  ranged  as 
follows : — 

Where  the  personalty  was  bequeathed  in  trust  as  the 
testator  should  appoint,  and  in  default  to  the  trustee  and  execu- 


(a;)  And  see  Driver  v.  Ferrand,  1  Euss.  . 
&  M.  681  ;  Blount  v.  SipHns,  7  Sim. 
43. 

(t/)  See  arguments  of  counsel  in  BootU 
V.  BlundcU,  1  Mer.  207,  208  ;  Brummell 
V.  Prothero,  3  Yes.  113  ;  Rhodes  v. 
Budge,  1  Sim.  79  ;  Danes  v.  Scott,  5 
Kuas.  32 ;  Driver  v.  Perrand,  sup. ; 
Blomit  T.  Eipkins,  sup. 

(z)  Dol/mcm  v.  Smith,  Pre.  Ch.  456  ; 
French  v.  Chichester,  2  Vem.  568  ;  Sta- 
pleton  V.  Colvile,  Forrester,  202  ;  Sasle- 
wood  V.  Pope,  3  P.  "Wnis.  325  ;  Fereyesv. 
Robertson,  Bunb.  302  ;  I  Talker  v.  Jack- 
son, 2  Atk.  625  ;  Bridgmun  v.  Dive,  3 
%b.  202  ;   Inchiquin  v.  French,  1  Cox, 


9  ;  Arab.  33  ;  6  Wils.  83  ;  Samwell  v. 
Wake,  1  Bro.  C.  C.  144  ;  Aldridge  v. 
Lord  Wallscourt,  1  Ba.  &  Be.  312 ; 
Watson  V.  Brickwood,  9  Ves.  447  ;  Tait 
T.  Northvnck,  4  ih.  816  ;  Tower  v.  Lord 
Rous,  18  ib.  132 ;  Bootle  v.  Blundell, 
sup.;  Rhodes  v.  Rudge,  sup.;  Walker  t. 
Mardvnck,  1  M.  &  K.  396 ;  Collis  v. 
Robins,  1  De  G.  &  Sm.  131 ;  16  L.  J. 
Ch.  261;  11  Jur.  362  ;  Faterson  v. 
Scott,  14  ib.  284  ;  Quenell  v.  Turner,  13 
Beav.  240  ;  15  Jur.  547  ;  Davies  v.  Ash- 
ford,  9  ii.  612. 

(a)  Ion  V.  Ashton,  28  Beav.  379  ;  6 
Jur.  N.  S.  879,  M.  E. ;  Forrest  v.  Pres- 
coU,  10  Eq.  545,  V.C.  Malins. 
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tors  (6).  "Where  a  particular  part  of  the  real  estate  was  directed  to 
be  applied  in  payment  of  a  particular  debt  (c) ;  where  there  was  a 
particular  direction  that  funeral  expenses  should  be  paid  out  of  the 
real  estate  (d) ;  where  the  residuary  legatee  had  the  first  life  estate 
in  the  real  estate  (e) ;  where  the  trustees  and  executors  were 
the  same  persons,  but  the  two  characters  were  carefully  kept 
separate  (/) ;  where  the  gift  of  the  general  personal  estate  was 
specific  (g).  So  a  gift  of  the  personal  estate  by  an  enumeration  of 
specific  articles  (h),  or  so  as  to  be  a  specific  bequest  (i). 

Directing  a  particular  debt  to  be  paid  out  of  a  particular  portion  Charge  of  debt 
of  the  real  estate,  affords  a  very  different  inference  from  a  devise  to  estate. '° 
sell  for  payment  of  all  debts,  which  evinces  nothing  more  than  an 
intention  that  all  the  debts  shall  be  paid,  and  the  real  estate,  if 
necessaiy,  applied  for  the  purpose ;  but  will  not  exonerate  the  per- 
sonal estate  {k).  And  somewhat  similarly,  a  charge  on  a  particular 
estate  of  the  sums  of  money  due  on  the  security  thereof,  exone- 
rated the  personal  estate ;  but  this  construction  was  strengthened 
by  a  clear  gift  of  a  legacy  out  of  that  estate,  contained  in  the  same 
sentence  (Z). 

An  express  charge  of  the  mortgage  debt  on  the  land  mortgaged,  An  express 
has  been  held  to  exonerate  the  personal  estate,  as  otherwise  the  mortgaged 
charge  was  valueless,  but  there  were,  in  the  case  referred  to,  corro-  P^P^'^y- 
berating  circumstances  {m).      And  so  where  there  is  an   express 
trust  to  pay  mortgage  debts  and  interest  out  of  the  rents  and  the 
produce  of  the  sale  of  the  particular  estate  mortgaged  (n) ;  and  so 
where  a  mortgaged  estate  is  devised  to  a  particular  person,  "  he 
paying  the  mortgaged  debt  thereon  (o)." 

(J)  Burton  v.  Krwwlton,  3  Vea.  107.  gent  v.  Boberts,  mp. 

But  see  Aldridge  v.   Lord    Wallscomrt,  {i)  Powell  v.  BiUy,  12  Eq.  175,  V.  C. 

mp.  Malins. 

(c)  Eancox  v.  Ahley,  11  Ves.  179.  (i)  Hmcox  v.  Abbey,  mp.    And  see 

{d)  Booth  V.  Blundell,  mp.;  Gilbertson  Walker  v.  Pink,  cited  1  Cox,  5. 

T.   G.   34   Beav.  357 ;    13  W.   E.  765,  (l)  Evans  v.   Cockeram,   1  Coll.   428. 

Metcalfe  v.  Sutchinson,  1  Ch.   D.  591,  And  see  Symons  v.  Jaines,  2  Y.  &  C.  C.  C. 

M.  R.  301  ;  and  Dawes  v.  Scott,  sup.;  Clutter- 

(e)  Bootle  v.  Blundell,  mp.  buck  v.  G.  1  My.  &  K.  15. 

(/)  lb.  (to)  Evans  v.   Cockeram,  mp.;  Hatch 

(gr)  Blount  v.  Hipkins,  sup.     And  see  v.  Skelton,  20  Beav.  453  ;  Lady  Langdale 

Driver  v.  Perrand,  mp.  But  see  Collis  v.  v.  Briggs,  2  Jur.  N .  S.  982,  L.  J. ;  Birds 

Mobins,  mp.;  and  Sargent  v.  Boberts,  17  v.  Askey,  24  Beav.  618,  620.  Seelbbetson 

L.  J.  Ch.  117  ;  Lance  v.  Aglionby,  27  v.  /.  12  Sim.  206. 

Beav.  65.     But  see  Greene  v.  G.  4  Mad.  (n)  Symons  v.  James,  mp. 

148  ;  and  Miehell  v.  M.  5  Mad.  69.  (o)  Lockhart  v.  Hardy,  9  Beav.  379. 
(A)  Driver  v.  Ferrand,  mp. ;  and  Sar- 

3  p 
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Where  a  testator  bequeathed,  legacies  and  annuities,  and  charged 
them  on  real  estate  which  he  devised  subject  thereto,  the  per- 
sonalty was  exonerated  (p) ;  but  a  devise  of  the  mortgaged  estate 
*  subject  to  the  mortgages  affecting  the  same,'  does  not  exempt  the 
personalty  :  it  is  mere  description  (g). 

Where  the  personalty  is  '  expressly  discharged  from  the  pay- 
ment of  debts '  (r),  the  exemption  is  clear. 

In  a  bequest  of  money  after  payment  of  debts  to  A.,  and  of  all 
other  property  to  B.,  the  money  was  held  to  be  the  primary 
fund  (s). 

Where  a  mortgagor  devised  his  real  and  personal  estate  to  his 
wife,  who  died  without  paying  off  the  mortgage,  it  was  held  that 
her  heir  took  the  mortgage  premises  cum  onere  of  the  mort- 
gage (t). 


(4.)  Cases  where  the  personalty  tvas  held  not  to  be  exempted. 

Where  aU  the  personalty  was  bequeathed  to  the  executor,  who 
was  also  one  of  the  devisees  of  the  real  estate  (u) ;  where  the 
legatee  of  the  personalty  was  tenant  for  life  of  the  real  estate,  and 
also  executor  (x) ;  where  the  personalty  was  bequeathed  to  sisters, 
and  the  trustees  of  the  real  estates  were  appointed  executors  Q/) ; 
Where  the  legatee  of  the  personalty  was  appointed  executor,  to- 
gether with  the  trustees  of  the  real  estate  (z),  there  was  no  exemp- 
tion :  and  no  trace  of  intention  to  exonerate  exists,  where  the 
personalty  is  undisposed  of  (a). 
No  evidence  I^   Some  of  the   earlier  cases,   evidence   dehors  the  will  was 

dehors  the        received  to  show  the  testator's  intention  (&).     But  on  this  point 


{p)  Ion    V.   Ashton,   28    Beav.    379  ;  {y)    Tait  v.   Lord   Northwick,  4  ib. 

Sinnett  v.  fferbert.  Sheriff  of  Middlesex,  816. 

12  Eq.  206,  G.  J.  Bacon.  (2)  SaHley  v.  Surle,  5  ib.  540.  And 

(?)  Townahend  v.  Mosty%,  26  Bear.  72.  see    Williams    v.    UhMy,    3    ib.  545  ; 


(r)   Toung  v.    T.  ib.  522 ;   Gilbertson  Shallcross  v.  Finden,  ib.  738 ;  King  v. 

V.  e.  34  ib.  357  ;  13  W.  E.  765.  Benison,  1  V.  &  B.  274 ;  and  Keeling  v. 

(s)  Vernon  v.  Ea/rl  Marmers,  31  Beav.  Brown,  6  Yes.  359. 

623.  (a)  Lomax  v.  L.  12  Beav.  285  ;  13  Jur. 

(«)  Swainson  v.  S.  6  De  G.  M.  &  G.  1064. 

648 ;  3  Jur.  N.  S.  145.  (6)  Bamfield  v.    Windham,  Pre.  Gh. 

(m)  BrummM  v.  Prothoroe,  3  Ves.  Ill;  101.      See    Stapleton   v.    ColmU,    For. 

Watson  V.  Brickwood,  9  ib.  447.  202  ;   Wavnwright  v.  Bendlowes,  2  Vern. 

(x)   Watson  v.  Brickwood,  sup.    And  718  ;  Kynastm,  v.  E.  cited  1  Bro.  C.  C. 

Bee  Tower  v.  Lord  Bous,  18  Ves.  132.  457  ;  Bealh  v.  H.  2  P.  Wms.  366. 
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Lord  Eldon  expressed  his  clear  opinion  (c),  that  with  regard  to  cir- 
cumstances dehors  the  will,  which  have  been  sometimes  called  in 
to  assist  in  explaining  it,  such  as  the  respective  amount  of  the  real 
and  personal  estate,  the  greater  or  less  degree  of  personal  favour 
which  the  testator  may  be  presumed  to  have  entertained  towards 
this  or  that  object  of  his  bounty,  and  others  of  that  nature,  they 
ought  all  to  be  set  aside  in  the  consideration  of  a  question  depend- 
ing on  a  will,  such  a  question  being  fit  to  be  decided  only  by  an 
examination  of  the  whole  will  taken  together. 

The  personal  estate  is  not  exempted  from  debts  by  a  direct  be-  Direct  bequest 

,   ,      ,1  ,   .  /jx  to  executors. 

quest  to  the  executrixes  (a). 

The  circumstance  of  the  same  persons  being  appointed  trustees  Same  persons 

trustees  and 
and  executors  has  had  considerable  weight  in  inducing  judges  to  executors. 

draw  an  inference  that  the  personal  estate  is  not  to  be  exempted  (e) ; 

and  Lord  Alvanley  has  remarked  (/)  that  the  circumstance  of  the 

trustees  not  being  the  executors,  affords  a  strong  inference  as  to  the 

real  intention,  and  is  always  favourable  to  the  exemption  of  the 

personal  estate. 

A  bequest  of  a  residue  has  always  been  considered  unfavourable  Bequest  of 
^  residue, 

to  exemption  (^).     But  a  distinction  has  been  drawn  in  cases  in 

which  the  residue  has  been  immediately  preceded  by  an  enumera- 
tion of  specific  articles,  not  likely  to  be  intended  by  the  testator  to 
be  sold  (h) ;  and  also  in  cases  in  which  the  residue  has  been  con- 
sidered as  not  meaning  the  residue  after  satisfaction  of  debts,  &c., 
but  the  residue  of  the  personal  estate  before  specifically  be- 
queathed (i) ;  and  in  all  cases  in  which,  from  circumstances,  it  can 
be  considered  as  specific,  it  will  be  exempted. 

(c)lMer.216.    An&see Zord Inehigwin  (/)  3  Ves.  108. 

V.  French,  1  Cox,  8  ;  Amb.  33  ;  1  Wila.  (?)  Lord  Inchiquin  v.  French^  sup. ; 

83  ;  Andrews  v.  Enwwt,  2  Bro.  C.  C.  Philips  v.  P.  2  Bro.  C.  C.  273  ;  Stephen- 

303.  son  V.  Heathcote,  sup.    And  see  Walker 

{d)  Ancaster   v.    Mayer,   1  i5.    462  ;  v.  Eardwick,  1  My.  &;  K.  396. 

Stephenson  v.  Beathcx>te,   cited  ib.   sup.  (h)  Adams  v.  Meyrick,  1  Eq.  Ca.  Ab. 

458 ;  Bootle  v.  Blundell,   1   Mer.  223  ;  271  ;  Bradnwx  v.   Gratwich,  cited  3  P. 

overruling  Walker  v.  Jackson,  2  Atk.  Wms.  325  ;  Blount  v.  Eipkins,  7  Sim. 

624.  43  ;  Greene  v.  0.  i  Mad.  148  ;  Michell  v. 

(e)  Dolman  v.  Smith,  Pre.  in  Ch.  456.  M.  5  ib.  69. 

And  see  Stephmson  Y.  Beaihcote,   sup.;  (i)  Att.-Gen.  v.  Barkham,  cited  For. 

Ancaster  v.  Mayer,  mp. ;  Bootle  v.  Slun-  206  ;  Adams  v.  Meyrick,  sup. ;  Anderton 

dell,  sup.;  Rhodes  v.  Budge,   1  Sim.  79.  v.  Cook,  cited  1  Bro.   C.  C.  456;   Wqise 

But  see  Dnver  v.  Ferrand,  1  Rusa.  &  M.  v.  Whitfield,  2  Eq.  Ca.  Ab.  374  ;  Walker 

681,  where  the  contrarj-  inference  was  v.   Jmkson,  sup.  ;   Stapleton  v.   Colvile, 

drawn  under  the  circumstances  of  the  sup.;  Clutterlmck  v.  C.  1  My.  &  K.  15. 

case,  And  see   Choat  v.    Yeats,  1  J.  &  W, 

3  P  2 

Digitized  by  Microsoft® 


948 


OUT  OF  WHAT  FUND  MORTGAGE  DEBTS  PAYABLE.     Chap.  75. 


Keal  and  per- 
sonal estate  in 
strict  settle- 
ment. 


Trnst  for  sale 
and  personalty 
devolTing  on 
executor. 


When  funeral 
expenses  not 
cliarged. 


Bequest  of 
personalty 
to  executor. 


The  circumstance  of  the  possession  of  the  real  and  personal 
estate  accruing  to  one  and  the  same  person,  i.e.,  of  the  real  estate 
charged  with  debts  being  limited  in  strict  settlement,  and  the  per- 
sonal estate  being  given  to  the  same  person  who  is  entitled  to  the 
possession  of  the  real  estate,  so  that  the  personal  estate  is  made  to 
accrue  to  the  real  estate,  has  been  differently  considered  by  different 
judges.  The  better  opinion  is,  that  as  a  testator  could  not  intend 
that  his  settled  family  estate  should  be  burdened  with  debts,  and 
his  personal  estate  be  given  away  discharged  from  debts  to  be 
squandered  and  dissipated,  he  must  have  meant  that  his  personal 
estate  should  not  be  exempt  {k). 

If  a  trust  for  sale  was  created  out  and  out,  and  the  general  per- 
sonal estate  was,  prior  to  1  Wm.  4,  c.  40,  left  to  devolve  on  the 
executor,  the  legatee  of  the  surplus  money  to  arise  from  the  sale  of 
the  devised  estate  had  a  right  to  call  on  the  general  fund  for  its 
indemnity  (l) ;  but  if  the  general  personal  fund  was  given  to  a 
stranger,  the  presumption  of  intention  inclined  in  favour  of  its 
exemption  (m). 

It  seems  that  the  omission  to  charge  funeral  expenses  on  the 
real  estate,  is  a  circumstance  of  some  weight,  to  shew  that  the 
personal  estate  is  not  to  be  exempt,  because  funeral  expenses  are 
the  first  charge  on  that  fund  (n),  and  also  because  it  shews  that 
the  testator  intends  the  personal  estate  to  be  charged  beyond  the 
particular  legacies  or  charges  mentioned  in  the  will,  and  being 
once  broken  in  upon,  the  argument  of  its  being  specific  is 
destroyed  (o). 

The  strongest  inference  against  the  claim  of  exemption  of  the 
personal  estate,  appears  to  be  the  circumstance  of  its  having  fallen 
to  the  executor  for  his  benefit,  virtute  officii,  prior  to  1  Wm.  4, 
c.  40  {p),  or  in  an  instance  of  the  gift  of  the  personal  estate  to 
the  executor  as  a  legacy,  and  the  appointment  of  him  to  be 
executor,  being  in  one  and  the  same  sentence  (q) ;  but  the  con- 


102 ;  Browm  v.  Oroomhridge,  4  Mad. 
495. 

{k)  Dolman  v.  Smith,  Pre.  Oh.  456  ; 
ffasUwood  V.  Pope,  3  P.  Wms.  323 ; 
Bareviood  v.  Child,  cited  For.  204. 

{I)  Oray  v.  Minmdhorpe,  3  Ves.  103. 

{m)  WcdmwrigM  v.  Bendlowes,  Pre, 
Oh.  451 ;  Webh  v.  Jones,  2  Bro.  C.  C.  60; 
ffolliday  v.  Boumum,  cited  1  ill.  145. 

(to)  Burton  v.  Enowlton,  3  "Ves.  107. 


(0) 
567. 


See   Brydges  v.    Phillips,   6 
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{p)  Chey  V.  G.  1  Oh.  Ca.  296  ;  Mead 
V.  Side,  2  Vem.  120 ;  Cray  v.  Minm- 
thorpe,  sup.  And  see  Bhodes  v.  Budge, 
1  Sim.  79. 

(?)  C^ltler  v.  Ooxeter,  2  Vem.  302; 
Bwrton  v.  B.  ib.  308 ;  White  v.  W.  ib, 
43  ;  Arum.  2  Vent.  349  ;  Nohe  v.  Darby, 
1  Bro.  P.  C.  506  ;  Preiuih  v.  Chichester, 
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verse  of  the  proposition  above  stated,  i.e.,  the  gift  of  the  legacy, 
and  the  appointment  of  the  legatee  to  he  executor,  beiag  in  dis- 
tinct sentences,  wiU  not  of  itself  afford  an  inference  for  the  ex- 
emption of  the  personal  estate  (r).  Cases  are,  however,  to  be 
found,  in  which  the  executor  has  been  held  to  take  the  personal 
estate,  or  residue  of  personal  estate,  as  a  specific  legacy  exempt 
from  the  payment  of  debts. 


(5.)  When  personalty  exempt  from  the  payment  of  legacies. 

Where  annuities  were  charged  on  N.  estate,  with  an  option  to  one 
annuitant  to  take  part  of  N.  estate  in  satisfaction  of  his  annuity, 
the  annuities  were  held  to  be  charged  on  N.  alone  (s). 

In  Gittins  v.  Steele  {t),  the  general  personal  estate  was,  under 
the  circumstances,  held  to  be  exempted  from  the  payment  of  a 
particular  legacy  charged  by  the  testator  exclusively  on  his  free- 
hold and  leasehold  estates,  but  which  proved  insufficient  for  its 
payment.  But  a  devise  to  sell  real  estate  or  such  part  of  it  as 
would,  in  exoneration  of  the  personal  estate,  raise  sufficient 
money  to  pay  debts  and  legacies,  has  been  held  not  to  exone- 
rate the  personal  estate  from  making  good  the  deficiency  of  the 
realty  (m). 

In  Burrell  v.  Earl  of  Egremont  (x),  additional  portions 
given  by  will,  and  which  would  have  been  otherwise  primarily 
charged  on  the  personal  estate,  were  held  to  be  primarily, 
if  not  exclusively,  charged  on  the  real  estate,  in  consequence  of 
the  reference  made  to  the  original  portions  charged  by  set- 
tlement. 

As  a  general  rule  if  legacies  are  not  given  generally,  but  by  way  General  mle. 
of  charge   upon,   or  out  of  the   produce   of,    real   or   leasehold 
estates,  the  pure  personalty  is  prima  facie  not  liable  (y) ;  but  if  the 

2  Vem.  568  ;  Bromhall  v.  WWbraham,  WeWy  v.  Bockcliffe,  1  Euss.  &  M.  571 ; 

For.  274.  Noel  v.  Lord  Henley,  Dan.  C.  C.  211  ; 

(r)  Hall  v.  Brooker,  Gilb.  Eep.  72.  Eirke  v.  K.  i  Russ.   435  ;    Sickets   v. 

(s)  LomaxY.  L.  12  Beav.  S85  ;  ISJur.  Ladley,  3  *.  418.    And  see  SMpherd- 

1064.     See  Lampier  v.  Despard,  2  Dr.  &  son  v.  Tower,  1  Y.  &  C.  C.  441 ;  JmiesY. 

Vr.  59.  Bruce,  11  Sim.  221  :  Ashby  v.  A.  1  Coll. 

(<)  1  Sw.  24.  549.      But    see    Colville  v.  Middleton, 

(m)  Colville  V.  Middleton,  3  Beav.  570.  sup.      And   see  Fitzgerald  v.  Field,   1 

(j)  7  ib.  205.  Rnss.  428  ;  Paget  v.  Hv/rst,  1  H,  &  M. 

\y)  Dickin  v.   Edwards,  4  Ha,  273 ;  663  ;  9  Jur,  N.  S,  906. 
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Eiecntors 
claiming  prior 
to  1  Wm.  4, 
c.  40. 


legacies  are  given  generally,  it  is  not  sufficient  to  exempt  the  per- 
sonal estate,  that  the  real  estate  is  charged  with  them,  and  that  at 
the  same  time  the  personal  estate  is  bequeathed  expressly  suhject 
to  debts  and  funeral  and  testamentary  expenses,  without  mention- 
ing legacies  (2). 

In  Rhodes  v.  Budge  {a),  there  was  a  trust  to  sell  certain  real 
estate  for  payment  of  debts  and  legacies ;  but  the  testator  made  no 
express  declaration  of  trust  of  his  personal  estate,  which  (the  case 
being  prior  to  1  Wm.  4,  c.  40)  was  claimed  by  the  executors  bene- 
ficially ;  it  was  held  that  the  personal  estate  was  not  exempt  from 
debts  and  legacies. 

Where  real  estate  is  liable  on  deficiency  of  personalty,  which  was 
originally  sufficient,  but  became  insufficient  through  a  devastavit 
of  the  executor,  the  real  estate  was  held  liable  (6). 

In  another  case,  a  devise  of  real  estates  subject  to  debts  and 
legacies,  followed  by  a  bequest  of  legacies  and  annuities,  and  then 
a  general  bequest  of  all  the  testator's  personal  estate,  except  a 
specific  article,  was  held  not  sufficient  to  exonerate  the  personal 
estate  (c) ;  the  M.  E.  distinguished  the  case  before  him,  chiefly 
on  the  ground  of  there  being  no  devise  on  trust  to  seU,  and  pay 
debts  and  legacies. 


Apportion- 
ment. 


Suspension  of 
liability. 


Part  of  per- 
sonalty may 
exonerate  rest. 


(6).  Generally. 

Although  the  mortgage  debt  was  by  will  apportioned  between 
two  devised  estates,  the  personalty  was  still  held  to  be  the 
primary  fund  ((Z). 

The  primary  liability  of  the  personal  estate  may  be  suspended 
for  a  time  ;  as  where  a  mortgagor  directs  by  his  will,  that  the  in- 
terest of  a  mortgage  debt  shall  form  part  of  annuities,  which  he 
devises,  out  of  the  mortgaged  estate,  to  the  person  having  a  life 
interest  in  the  mortgage  debt  (e). 

It  may  be  added,  that  a  particular  part  of  the  personal  estate 
may,  in  like  manner,  be  charged  with  debts  and  legacies,  in  exone- 
ration of  the  residue  (/). 


(z)  Dames  v.  Ashford,  15  Sim.  42. 

(a)  1  ib.  79. 

(6)  Be  Massey's  Estaie,  14  Ir.  Eq.  E. 
355. 

(c)  Ouseley  v,  Anstruther,  .  10  Beav. 
453. 


(d)  Goodwin  v.  Lee,  1  E.  &  J.  377  ;  1 
Jur.  N.  S.  226  ;  affirmed  ib.  948. 

(e)  Sargentv.  Roberts,  17  L.  J.  Ch.  117, 
V.  C.  Kt.  Bruce. 

(/)  Brown  v.   Groomhridge,   4  Mad. 
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Where  the  personal  estate  is  bequeathed  exonerated  from  debts,  Lapse  of 
and  the  gift  lapses  by  the  death  of  the  legatee,  or  by  failure  of  the  eXfr^tbl 
legacy  under  the  Mortmain  kotig),  the  primary  liability  of  the 
personal  estate  returns  (Ji) ;  though  otherwise,  where  a  general  in- 
tention, and  not  merely  one  in  favour  of  a  particular  individual  (i), 
is  expressed. 

Permanent  personalty  was  applied  before  leasehold  mines,  under 

the  circumstances  (j). 

Where  a  primary  fund  is  created  by  a  testator  for  the  payment  of  Where  primary 
1  1  L      •  ■  n  1  •         1  1         I  1     ^""^  cannot  ba 

debts  m  exoneration  of  his  other  real  and  personal  estate,  such  immediately 

fund  must, '  it  seems,  be  the  first  applied,  though  it  cannot  be  ^^^  ^^  ' 

immediately  realised,  except  that  the  Court  will,  to  avoid  injury 

to  creditors,  administer  the  general  personal  estate  in  the  mean 

time  (/c). 

The  mortgage  will  be  payable  out  of  the  personal  estate  in  pre-  Customs  of 

ference  to  the  customary  or  orphanage  part  by  the  custom  of  York""™ 

London  (l),  and  to  the  widows'  customary  moiety  in  the  province  of 

York  (m). 


(7.)  Conclusion  from  the  cases. 
The  preceding  cases  {n)  will  evince  the  difficulty  of  drawing  any  A  question  of 

,1.  .1  .     ^  .   .  ..',.,.  ,        intention  from 

general  rules  to  guide  our  judgment  in  questions  which  arise  rela-  ti,g  ^m  jio„g_ 
tive  to  the  exemption  of  the  personal,  from  its  liability  to  exonerate 
the  real,  estate  from  debts.  The  ground  taken  by  Lord  Eldon, 
and  adopted  by  subsequent  judges,  seems  to  have  been,  that 
through  certain  circumstances,  such  as  the  trustees  and  the  execu- 
tors being  the  same,  or  being  distinct  persons ;  the  bequest  of  the 
personal  estate  being  entire,  or  as  a  residue  ;  and,  if  the  latter,  its 
following  immediately  an  enumeration  of  specific  articles  not  likely 
to  be  intended  by  the  testator  to  be  sold,  or  the  like,  may  have 
more  or  less  weight  on  the  mind  of  the  judge  deciding  the  ques- 


(g)  Dacre  v.  Lord  PatricJcson,  1  Dr.  &  217  ;  3  Jur.  N.  S.  699. 

Sm.  186  ;  6  Jur.  N.  S.  86.3.  (k)  Savage  T.  Lane,  6  Ha.  32  ;  17  L.  J. 

(h)    Waring  v.    Wa/rd,  5  Ve-s.   670 ;  Ch.  89,  93. 

Noel  V.  Lord  SenUy,  Dan.  C.  C.  211.  (Z)  Ball  v.  B.  cited  in  Rider  v.  Wagefi; 

(i)  lb.  233  ;  Milnes  v.  SUUer,  8  Ves.  2  P.  Wms.  335. 

295.   See  2  Jarm.  Wills,  566,  ed.  2  ;  635,  (m)  Pockley  v.  P.  1  Vern.  36. 

ed.  3.  W  See  also  1   Ed.  47,  n.  where  many 

(j)  Lard  t.  WigJttwick,  1  Drew.  576 ;  of  the  cases  on  this  subject  are  coUeeted. 
varied  4  De  G.  M.  &  G.  803 ;  6  H.  L. 
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tion ;  yet  the  presumption  arising  from  all  or  any  of  such  circum- 
stances, -whether  for  or  against  the  exemption  of  the  personal 
estate,  is  open  to  be  rebutted  by  an  attentive  consideration  of  the 
contents  of  the  whole  will ;  and  that  no  particular  circumstances 
of  themselyes  are  of  such  sufficient  force  as  imperiously  to  require 
our  admission  of  the  intention  of  the  testator,  without  being  sub- 
ject to  be  explained  or  rebutted  by  other  parts  of  the  will.  The 
evidence  of  such  intention  is,  however,  in  all  cases,  to  be  .gathered 
from  the  will  itself,  and  not  from  circumstances  dehors  the 
will  (o). 


(8.)  Charges  on  real  estate  in  aid  of  the  personalty. 

1.  We  have  before  seen,  that  where  real  estate  is  by  will  charged 
with,  or  devised  subject  to  the  payment  of,  debts  and  legacies,  such 
real  estate  is  primd  facie  an  auxiliary  fund  on\y{p), 

2.  Charge  on  residue. — So  where  a  testator,  after  giving  legacies, 
or  directing  payment  to  be  made  of  his  debts  and  legacies,  devises 
"the  residue  of  his  estate;  "  or  where  he  devises  his  "real"  or 
"real  and  personal  estates  after  payment  of  debts  and  legacies," 
his  real  estate  is  charged  as  an  auxiliary  fund  (q) . 


Introduotory 
clause  for 
payment  of 
debts. 


3.  Direction  to  pay  debts. — An  introductory  clause  in  a  will 
directing  payment  of  debts  will,  primd  facie,  be  sufficient  to 
charge  the  real  estate,  devised  as  well  as  descended,  as  an 
auxiliary  fund  for  payment  of  debts,  although  the  words  "im- 
primis "  or  the  like  are  not  used,  the  descended  part  being  of 
course  first  applicable  (r).    And  senible  this  would  be  the  effect  if 


(o)  Oittmgs  v.  Steel,  1  Sw.  24. 

(p)  Hhodes  V.  Budge,  1  Sim.  79. 

(2)  Cole  V.  Turner,  i  Kilss.  376  ;  Sench 
V.  Mies,  i  Mad.  187  ;  Aubrey  v.  Middle- 
ion,  i  Vin.  Ab.  460,  pi.  15  ;  Mirelumse  v. 
Seaife,  2  My.  &  Cr.  695 ;  Tompkins  v.  T. 
Pre.  Ch.  397  ;  Bassell  v.  ff.  2  Dick.  527 ; 
Withers  v.  Kennedy,  2  My.  &  K.  607 ; 
Gainsford  y.  Dvmm,,  17  Eq.  405,  M.  E.; 
Cross  T.  Kemdngton,  9  Beav.  150  ;  better 
reported  in  10  Jur.  343  ;  Bright  v. 
Lwcher,  3  De  G.  &  Jo.  149. 


(r)  Williams  v.  Ckitty,  3  Ves.  545  ; 
Clifford  V.  Leuiis,  6  Mad.  33  ;  Ronalds  v. 
Feltham,  T.  &  R.  418 ;  Shmo  v.  Borrer, 
1  Keen,  569  ;  Graves  v.  O.  8  Siin.  43 ; 
Ball  y.  Harris,  8  Sim.  425  ;  4  My.  &  Cr. 
264 ;  Harding  y.  ff  Grady,  1  Dr.  &  W. 
430  ;  Parker  v.  Marchant,  1  Y.  &  C.  C.  0. 
290  ;  Elliott  v.  Montgomery,  Ir.  E.  7  Eq. 
214 ;  overruling  Freem.  C.  0.  192  ;  Eyles 
y.  Gary,  1  Vern.  467  ;  1  Eq.  Ca.  Ab. 
198,  pi.  3 ;  UartUy  y.  Surle,  5  Ves 
545. 


Digitized  by  Microsoft® 


Sbct.  8,  CHARGES  ON  EEAL  ESTATE.  953 

no  real    estate   were  devised  by  the  will  («).      And  the  same  Wien  clause 
appears  to  be  the  case,  although  such  a  clause  is  not  introductory,  tm^^ 
but  occurs  in  the  body  of  the  will,  followed  by  a  devise  of  real 
estate  (*). 

4.  Direction  to  pay  legacies. — Whether  a  direction  in  the  intro- 
ductory clause  to  pay  legacies  is  sufficient  to  charge  them  on 
the  real  estate,  per  directum,  is  not  yet  fully  settled.  Lord 
Alvanley,  in  Kightlep  v.  Kightley  (m),  expressly  decided  against  the 
legatee  as  between  him  and  the  specific  devisee,  and  held  to  that 
opinion  in  the  cases  of  Shallcross  v.  Finden  (v),  and  Keeling  v. 
Brown  (w),  in  opposition  to  Lord  Kosslyn's  opinion  in  Williams  v. 
Chitty  (x).  And  indeed  the  same  decision  has  been  since  made  in 
favour  of  a  specific  devisee,  in  a  case  where  there  was  an  express 
general  charge  of  legacies  on  real  and  personal  estate,  and  in 
which  Lord  Alvanley' s  opinion  was  cited  with  approbation  (z/). 
There  is  some  authority,  however,  for  such  a  general  direction 
having  the  effect  of  charging  legacies  upon  the  residuary  real 
estate  (z) ;  and  Lord  Cottenham,  in  Mirehouse  v.  Scaife  (a),  seemed 
to  consider  the  point  as  still  doubtful.  At  all  events,  as  against 
the  heir  and  also  against  specific  and  residuary  devisees  (if  there 
be  a  general  charge  of  debts),  the  legatee  may  come  round  upon 
the  real  estate  by  way  of  marshalling  in  such  a  case  in  place  of 
creditors  (6). 

5.  Direction  to  pay  debts  and  legacies. — Where  this  direction  is 
comprised  in  the  same  sentence,  the  legacies  will  be  charged  on 
the  real  estate  to  the  same  extent  as  the  debts  (c) ;  and  at  all 
events,  as  before  mentioned,  the  legatees  will  be  relieved,  on  the 
principle  of  marshalling,  in  place  of  creditors. 


(j)  2  Jarin.  WiUs.  561,  ed.  3  ;  Shall-  Bli.  N.  S.  84. 

cross  V.   Mnden,   3   Ves.    739 ;    Hawk.  (2)  Trott  v.    Vernon,   Pre.   Ch.   430  ; 

WUls,  283 ;  Tlieob.  Wills,  467.  2  Vern.  708 ;  3  Eq.  Ca.  Ab.  198,  pi.  6  ; 

(t)  2  Jarm.  558,  560,  ed.  3  ;  Ridout  v.  Graves  v.  G.  sup. 

Sowding,  1  Atk.  419  ;  Clark  v.  Sewell,  (o)  2  My.  &  Cr.  708. 

3  ib.  96  ;  Orwves  v.  0.  8  Sim.  55.  (6)  Sv^.  p.  978. 

(u)  2  Ves.  J.  328.  (c)  BootU  v.   Blundell,    1  Mer.  233  ; 

(d)  3  ii.  738.  Maskell  v.  Farrington,  3  De  G.  Jo.  &  Sm. 

(10)  5  ib.  359.  340  ;   Trott  v.    Vernon,  sup. ;  Dams  r. 

(a)  3  ii.  345.  Gardiner,   2  P.   Wms.   189  ;  Tompkins 

(y)  Spcmg  r,  S.  1  Dow  &  C,  365  ;  3  t.  T.  sup. ;  2  Jarm.  Villa,  672,  ed.  3, 
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6.  Whether  charge  of  debts  or  legacies  on  all  the  real  estate 
charges  specifically  devised  estates. — Where  there  is  a  specific 
devise  or  specific  legacy,  there  is  a  presumption  of  intention  that 
the  devisee  or  legatee  should  have  it  in  its  integrity,  and  this 
presumption  is  not  rebutted  vrithout  clear  words  {d).  A  general 
charge  subsequently  introduced  in  the  will  on  the  real  (e),  or  on 
all{f)  the  real  estate,  will  not  be  sufficient  to  charge  the  specifi- 
cally devised  or  bequeathed  realty  or  personalty  {g),  especially 
where  the  specific  devisee  is  also  residuary  devisee  {h).  And  the 
same  result  follows  where  the  general  charge  is  in  a  codicil  (i), 
and  where  the  specific  devise  is  in  a  codicil  (j).  But  where  the 
charge  of  debts  and  legacies  on  all  the  real  estate  is  first,  and  the 
specific  devises  and  bequests  are  in  a  subsequent  part  of  the  will, 
the  latter  are  charged  (/c) ;  and  the  fact  of  debts  and  legacies 
being  included  in  the  same  charge  assists  this  construction  (J). 

7.  Direction  for  payment  out  of  particular  fund. — But  such  a 
general  direction  for  payment  of  debts,  &c.,  may  be  shewn,  by 
subsequent  parts  of  the  will,  to  be  intended  only  to  affect  the 
personal  estate.  As  where  a  particular  estate  is  afterwards  devised 
for  payment  of  debts  (m).  '  The  implied  charge  is  controlled  by 
the  subsequent  charge,  and  the  subsequent  express  charge  is  the 
thing  to  be  looked  at  to  arrive  at  the  testator's  intention  (ra) ; '  but 
Douce  V.  Lady  Torrington  (m)  is  not  overruled  notwithstanding  (p). 
But  a  subsequent  express  charge  of  all  the  debts  upon  the  per- 
sonalty vrUl  not  overrule  the  general  direction  {q).  So  where  such 
a  direction  is  followed  by  a  devise  of  real  estate,  upon  condition  of 
makiug  good  the  deficiency  in  certain  legacies  or  debts  (r).    A 


(d)  Conrony.  0.  7  L.  K.  H.  L.  168, 183.  (m)  Douce  v.  Zady  Torrington,  2  My. 

(e)  Spong  v.  S.  1  Dow  &  C.  365  ;    3  &  E.  600  ;  Thomas  v.  ErUnell,  2  Yes.  S. 
Bli.  N.  S.  84  ;  reversing  1  Jo.  &  J.  300 ;  313. 

Joy  V.  Campbell,  1  Sch.  &  Lef.  339.  (n)  Corser  v.  CartwrigU,  8  Ch.  974-5  ; 

(/)  Oon/rmi  t.  C.  sup.  Palmer  v.  Graves,  1  Keen,  545  ;  Legh  v. 

(g')  See  Sug.  H.  L.  427.  Warrington,  1  Bro.  P.  C.  511  ;  cited  2 

(h)  Spong  v.  S.  sup.  Yes.  S.  272. 

(i)  Conronv.  C.  sv/p.  (p)  Chaves -v.  0.  8  Sim.  43;  Taylor  \. 

(j)  Wheeler  v.  Olaydon,  16  Beav.  169.  T.  6  ib.  246  ;  and  Forster  v.  Thompson, 

{k)  Maskell  v.  Farrington,  3  De  G.  J.  4  Dr.  &  W.  303  ;  and  Theob.  Wills,  467. 

&  Sm.   338  ;  1  N.  R.  37  ;  8  Jur.  N.  S.  See  Oorser  v.  Cartwright,  sup. 

1198  ;  affirming  8  ib.   665,  Y.  C.  Kin-  (?)  Price  v.  North,  1  Pli.  85  ;  reversing 

dersley ;  Marnnox  v.  Greener,  14  Eq.  466,  4  Y.  &  C.  509  ;  Graves  v.  G.  sup. ;  Eart- 

Y.  C.  Malins.  land  v.  Murch,  27  Beav.  204. 

{I)  Maskell  v.  Farriiigton,  sup.  (r)  See  Willany.  iancasfer, 3  EusB.  108. 
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primary  direction  that  testator's  debts,  &c.,  shall  be  paid  out  of  the 
personal  estate,  wiU  not  control  a  subsequent  trust  for  payment  of 
debts,  &c.  out  of  a  mixed  fund  of  personalty  and  the.  produce  of 
realty  (»), 

8.  Direction  for  payment  by  executors  or  other  person. — A  direc- 
tion for  payment  of  debts  by  the  executors  without  more,  will  only 
charge  the  personal  estate,  and  if  any  real  estate  is  given  to  the 
executors,  such  will  not  create  a  charge  on  the  real  estate  ultra  what 
is  given  to  the  executor  (t).  But  where  a  testator  directs  that  his 
"  debts  "  or  his  "  legacies,"  or  his  "  debts  and  legacies,"  be  paid  by 
his  executors,  or  any  person  by  name,  that  will  charge  the  real  and 
personal  estate  given  to  such  executor  or  other  person  (tt),  even,  it 
seems,  though  given  to  the  executors  in  trust  for  another  (x).  But 
such  a  direction  will  not  charge  the  real  estate  given  to  one  of  several 
executors  alone  (y) ;  nor  can  such  an  inference  be  drawn  from  a 
mere  devise  of  both  real  and  personal  estate  to  the  executor  or 
any  other  person  (z),  unless  perhaps  in  a  case  where  the  real 
and  personal  estate  pass  under  a  declaration,  that  A.  B.  shall  be 
"  the  residuary  legatee,"  and  the  testator  has  before  given  some 
legacies  expressly  out  of  both  real  and  personal  estate  (a) ;  and 
other  parts  of  the  will  may  show  a  contrary  intention  (b) ;  and 
such  a  gift,  if  in  the  form  of  a  condition,  will  bind  the  party 
personally,  ultra  the  value  of  the  property  devised  or  bequeathed  (c) ; 
and  see  sup.  p.  153.  Lands  devised  to  the  sole  executor  in  tail 
or  for   life,   he  being   directed  to  pay   debts,   were  held  to  be 


(s)  EopUnson  v.  Ellis,  10  Beav.  169  ;  286 ;  Theob.  "Wills,  469. 
16  L.  J.  Ch.  59.  (a)  Dormay  v,   Borradaile,  10  Beav. 

{t)  Powell    V.   Sobins,    7    Ves.    209  ;  263 ;   Harris  v.    Watkins,  sup. ;  Hwrt- 

TTasse  v.  Beslington,  3  My.  &  K.  495  ;  larvd  v.  Murrell,  27  Beav.  204  ;  Bentley 

Willan    V.    Lancaster,    sup. ;     Keeliixg  v.  Bobinson,  10  Ir.  Ch.  293. 
V.  Brown,  5  Ves.  359 ;  Bridgen  v.  Lander,  (y)  Warren  v.  Davies,  2  My.  &  E .  49  ; 

3  Eus8.   346,  n. ;  Cook  v.   Dawson,   29  Braithwaite  v.   Britain,   1   Keen,  206  ; 

Bear.  126  ;  7  Jur.  N".  S.  130  ;  3  De  G.  Sym.ons  v.  James,  2  Y.  &  C.  C.  C.  301. 
F.  &  Jo.  127.  («)  Nyssen  v.  Gretton,  2  Y.  &  C.  Exc. 

(u)  Finch  v.  ffattersley,  3  Euss.  845,  222,  232  ;  see  sup.  289. 
n.;  Henvell  v.  Whitaker,  ib.  343  ;  Alcock  (a)  Evans  v.  Crosbie,  15  Sim.  600  ;  16 

V.  Sparhawk,  2  Vern.    228  ;   Dover  v.  L.  J.  Ch.  494. 

Gregory,  10  Sim.  393  ;  Cross  v.  Kenning-  (b)   Wasse  v.  Seslington,  sup. ;  Symons 

tan,  9  Beav.  150  ;  10  Jur.  343  ;  ffarrisv.  v.  Jarnes,  sup. 

Watkins,  Kay,  438  ;  Preston  v.  P.  2  Jur.  (c)  Messinger  v.  Andrews,  4  Russ.  478  ; 

N.  S.  1040;  OYennlxDg  Parker  V.  Fearn-  Bees  v.  Engleback,   12  Eq.    237,  V.  C. 

Uy,  2  S.  &  S.  592.     See  Hawk.  Wills,  Bacon. 

Digitized  by  Microsoft® 


956  OUT  OF  WHAT  FUND  MORTGAGE  DEBTS  PAYABLE.    Chap  .75. 

charged  (d).  Where  a  person  devises  land  to  his  heir  and  gives 
legacies,  and  makes  his  heir  executor,  desiring  him  to  see  his  will 
performed,  the  legacies  are  charged  on  the  land  (e). 


(9.)  Mixed  fund  for  debts  and  legacies. 

Where  a  testator  creates  a  mixed  fund  of  the  produce  of  his 
real  and  personal  estate,  and  appropriates  that  fund  for  the  pay- 
ment of  debts,  &c.,  and  there  is  no  conversion  out  and  out,  the 
two  estates  comprised  in  that  fund  are  applicable  pro  ratd  (/) ; 
and  the  surplus  will  result  as  real  and  personal  estate  respec- 
tively (g).  If  a  portion  only  of  the  personal  estate  be  comprised 
in  the  fund,  the  residue  will  be  chargeable  only  when  that  fund 
fails  Qi). 
When  realty  Where  the  produce  of  the  real  estate  is  directed  to  form  part  of 

personalty."  *^®  personal  estate,  and  a  conversion  out  and  out  is  effected,  the 
produce  is  applicable  to  the  payment  of  debts,  &c.,  as  part  of 
the  personal  estate  (i).  But  a  mere  devise  and  bequest  of  real 
and  personal  estate  to  the  same  person,  in  trust  out  of  the  rents 
and  profits  to  pay  legacies  and  annuities,  and  invest  the  surplus 
on  other  trusts,  but  without  any  direction  to  sell  any  part  of  the 
real  estate,  does  not  bring  the  case  within  those  cases  where 
debts  and  legacies,  &c.  are  charged  pari  passu  upon  the  produce 
of  the  real  and  the  personal  estate,  as  a  mixed  fund  {k). 


(d)  Clowdsley  v.  Pelham,  1  Vem.  411 ;  Jenkins,  Kay,   654  ;  better  reported  in 
Doe  T.  Barnes,  2  C.  M.  &  E.  23.  18  Jur.  891 ;  Simmons  v.  Sose,  6  De  G. 

(e)  AlcocTc  V.  Spwrhmk,  2  Vera.  228.  M.  &  G.  411  ;  2  Jur.  N.  S.  73,  L.  0.; 
See  Preston  v.  P.  2  Jur.  N.  S.  1040.  affirming    21    Beav.    37  ;     Wheeler    v. 

(/)  Dwtik  T.   Fenner,  2  Russ.  &  M.  Thomas,  7  Jur.  N.  S.  599,  V.  C.  Stuart ; 

557 ;    Eoberts   v.    Walker,  1   ib.    752  ;  Gallimore  v.  Gill,  2  Sm.  &  G.  158  ;  4 

Vmrdrim,   v.    Gowdey,    3    My.    &    K.  W.  R.  773  ;  8  De  6.M.  &G.  567  ;  2Jur. 

883  ;  Att-Gen.   v.  Southgate,   12  L.  J.  N.  S.  1178  ;  Bellairs  v.  £.  18  Eq.  517, 

Ch.  147  ;  12  Sim.  77  ;  reversed  12  Beav.  V.  C.  Bacon  ;  Peering  v.  Trail,  ib.  91, 

509,  n. ;  West  v.  Cole,  4  Y.  &  0.  460 ;  V.  C.  Malius. 

Shalleross  v.    Wright,   12    Beav.   505  ;  (g)  Ib. 

Lord  v.  Wightwick,  1  Drew,  576  ;  4  De  (h)   West  v.  Cole,  sup. 

G.  M.  &  G.  803 ;  6  H.  L.  217  ;  3  Jur.  (i)  Flint  v.  Wcurren,  14  Sim.  564. 

N.  S.   699  ;  Allan  v.   Gott,   7  Ch.  439  ;  [k)  Boitghton  v.  B.  1  H.  L.  406  ;  over- 

Bentleyr.  Oldjield,  19  Beav.  225 ; -Jbiffimer  ruling  Sir  J.  Kt.  Bmce's  decision  in  1 

V.  Grace,  9  Ha.  282  ;  Blann  v.  Bell,  5  Coll.  26.      In  his  judgment  the  Lord 

De  G.  &  S.  658  ;  16  Jur.  1081,  1103  ;  2  Chancellor  seemed  to  throw  some  doubt 

De  G.  M.  &  G.  775  ;  Robinson  v.  London  on  the  cases  of  a  mixed  fund,  viz. ,  Roberts 

ilosp.  10  Ha.  19 ;  corrected  in  Calvert  v.  v.  Walker,  sup.;  Dvmk  v.  Fenner,  sup., 

A'rmitage,  1  H.  &  M.  446 ;  Tatlock  r.  &c.     See  1  H.  L.  438. 
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(10.)  Order  of  applying  realty  inter  se. 

After  the  personalty  is  exhausted,  and  supposing  the  real  estate 
not  to  have  been  primarily  applicable,  or  applicable  pro  raid  with 
the  personalty  as  a  mixed  fund,  it  is  necessary  to  consider  in  what 
order  the  real  estate  may  be  appHcable  for  the  discharge  of  mort- 
gage debts. 

1.  When  marshalled  by  the  mortgagor  himself. — It  is  of  course  Where  parti- 
competent  to  a  person  raising  money  by  mortgage,  and  comprising  ^re  made 
several  distinct   estates  in  one  deed  or  in  several  deeds,  to  de-  ^u**"*! 

'  secunties. 

clare,  that  as  between  these  estates  one  or  more  of  them  shall 
be  primarily  liable  in  relief  of  the  others.  As  in  a  case  in  which 
an  estate  was  purchased  under  the  order  of  the  Court  of  Chan- 
cery, and  the  purchaser  offered  to  secure  the  purchase  money  on 
an  old  estate  of  his  own,  and,  as  a  collateral  security,  on  the 
newly  purchased  estate.  And  accordingly  the  old  estate  was  first 
demised,  and  then,  in  the  same  deed,  the  new  estate  was  also 
demised  by  way  of  collateral  security  to  the  mortgagee.  The 
estates  afterwards  passed  to  different  parties  claiming  through  the 
mortgagor,  and  it  was  decided  that  the  old  estate  was  primarily 
Liable  to  the  mortgage  debt  (Z). 

Where  real  estate  is  mortgaged  to  secure  a  sum,  and  that  and  Successive 
other  realty  and  personalty  are  mortgaged  by  a  second  deed  to'  ™"F*s*ges  of 
secure  the  same  debt  and  an  additional  sum,  and  the  mortgagor  properties, 
dies  intestate,  as  between  his  heir  and  administrator,  the  realty 
in  the  first  deed  is  charged  primarily  with  the  first  mortgage  debt, 
and  all  the  realty  and  personalty  in  the  second  deed  are  rateably 
charged  with  the  additional  sum  (m). 

The  same  principle  applies  where  the  two  estates  are  devised, 
and  the  title  deeds  of  one  are  deposited  as  a  primary  security,  and 
the  title  deeds  of  the  other  as  a  secondary  security,  and  also  to 
secure  further  advances ;  the  first  estate  is  held  to  be  primarily 
charged  with  the  first  debt,  and  both  estates  secondarily  charged 
with  the  subsequent  advance  rateably,  the  value  of  the  first 
estate  being  computed  after  deducting  the  previous  mortgage  (re), 

(I)  Marquis  of  Bute  v.  Cunynghame,  Malins. 
2  Russ.   275  ;    Stringer  v.  Harper,  26         (m)  De  Sochefort  v.  Davies,  12  Eq.  540, 

Beav.  33  ;  4  Jur.  TS.  S.  1009.  V.  C.  Wickens, 
V.  Z.  7  Eq.  501,  V.  C. 
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A  question  of  It  is,  however,  a  question  of  construction  upon  the  docu- 
constniction.  ^ents.  The  same  principle  applies  under  Locke  King's  Act  (o) ; 
and  where  there  were  successive  deposits  and  successive  ad- 
vances, but  both  parties  treated  the  transaction  as  one  loan  and 
one  security,  the  real  and  personal  estates  comprised  in  the  se- 
curities were  held  to  be  charged  pari  passu  on  the  several  pro- 
perties according  to  their  respective  values  at  the  death  of  the 
testator  {p). 


2.  As  between  heir  and  devisee. — As  between  (q)  the  devisee  of 
the  estate  in  mortgage  and  the  heir  at  law,  in  respect  of  an  estate 
descended,  the  estate  descended  shall  exonerate  the  mortgaged 
estate  devised.  And  the  like  will  be  the  case,  if  the  testator 
exempts  his  personal  estate  from  the  payment  of  debts,  and 
devises  his  mortgaged  estates  subject  to  incwmbrcunces,  and 
permits  other  part  of  his  real  estate  to  descend  on  his  heir  at 
law(r). 
Estates  ex-  Where  the  devised  estates  are  merely  charged  generally,  with 

for  debts.*"^^  the  payment  of  debts,  or  devised  subject  to  debts  (s),  the  descended 
estates  are  first  applicable  (i).  But  where  the  will  goes  beyond  a 
mere  charge  (m),  and  part  of  the  real  estate  is  expressly  devised  for 
the  payment  of  debts,  and  other  part  descends  on  the  heir  at  law, 
the  part  devised  for  payment  of  debts  must  be  first  applied  before 
the  descended  estate  can  be  liable  {v). 
Specifically  ^g  })etween  estates  specifically  devised   charged  with  the  pay- 

charged,  ment  of  debts  and  descended  estates,  the  latter  are  applied  first; 

estates  particuh/rly  devised  are  never  applied  till  all  the  other  funds 
are  exhausted  (w). 


(o)  Sup.  938.  Wood  y.  Ordish,  3  Sm.  &  G.  125 ;  Pea- 

{p)   Leonino  v.   L.    10  Ck   D.   460,  cock  v.   P.   \  Jur.  N.  S.   584;    H  ij, 

M.  K. ;  differing  on  the  question  of  con-  280 ;  34  L.  J.  Cli.  315  ;  13  W.  E.  516 

Btruction  with  Zipscomb  v.  L.  1  Eq.  501,  Ryves  v.  ij.  11  Eq.  541,  V.  C.  Malins 

V.  C.  Malins  ;  andDeiZocAe/oriv.  jDosajas,  Stead  v.   Eardaare,  15   ib.  177,  V.  C 

12  ib.  540,  V.  0.  Wickens.  Malins. 

(?)  Gallon  V.  Hammck,  2  Atk.  424-427 ;  (m)  MiXiim  v.  Slater,  8  Ves.  295. 
Domm  V.  Le,vm,  2  Bro.  0.  C.  257  ;  Mann-  (v)  Povns  y.  Corbet,  3  Atk.  656  ;  Free- 
ing T.  Spooner,  3  Ves.  114.  man  v.  Ullis,  1  H.  &  M.  758  ;  PMlUpsv. 

(r)  Ba/rnewell  v.  Lord  Cawdor,  3  Mad.  Parry,  22  Beav.  279.     See  Woodhead  v. 

453  ;  Johnson  v.  CUldi  4  Ha.  96.  Twmer,   4  De  G.  &  S.  429  ;  Dawes  v. 

(s)  Goodwin  v.  Lee,  1  Jiir.  N.  S.  948.  Topp,  sup. ;  JDonm  v.  Levns,  sup. ;  Man- 

L.  C.  ;  affirnling  1  E.  &  J.  377  ;  1  Jur.  ning    v.   Spooner,   sup.  ;     Barmood   v. 

N.  S.  226.  Oglander,  8  Ves.  126. 

(«)  Davies  v.  Topp,  1  Bro,  C.  C.  624  ;  (lo)  Domes  v.  Topp,  sup. 
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A  similar  decision  had  been  made  in  a  prior  case  (y),  but  the 
point  does  not  appear  to  have  been  raised  by  the  pleadings. 

There  is  no  difference  between  an  estate  in  the  testator's  posses- 
sion at  the  time  of  making  his  wiU  and  which  he  permits  to 
descend  on  his  heir  at  law,  and  a  subsequently  acquired  estate 
which  descends ;  it  is  a  circumstance  not  substantial  enough  to  raise 
a  distinction  in  a  case  where  the  subject-matter  is  a  thing  quite  out 
of  the  scope  of  the  testator's  intention  {z). 

Where  a  testator  devised  all  his  real  and  personal   estate  to 

trustees  to  pay  debts,  and  specifically  devised  part  of  his  realty,  and 

left  the  rest  undisposed  of,  on  deficiency  of  the  personal  estate,  the 

specifically  devised  and  the  descended  estates  were  applicable  pari 

passu  for  debts  (a). 

Where  realty  is  thus  devised  for  the  payment  of  debts,  and  part  Lapsed 

estates. 
of  such  realty  is  undisposed  of,  or  lapses,  or  is  void,  or  fails,  the  pari 

passu  charge  of  debts  still  remains.    There  is  no  difference  between 

estates  the  beneficial  interest  in  which  is  undisposed    of,   and 

estates  lapsed  or  void  or  failing  (b).     Nothing  has  lapsed  or  is  void, 

but  the  share  which  the  devisee  would  have  taken,  and  the  lapsed 

or  other  void  share  of  the  property  so  charged  must  bear  its  portion, 

but  no  more  than  its  portion,  of  the  burden  (c). 

3.  As  between  specifically  devised  estates. — The  devisee  of  an 
estate  in  mortgage  has  a  right  to  call  on  an  estate  devised  for 
payment  of  debts,  or  devised  subject  to  debts,  to  indemnify  him  (d). 
He  has  a  like  claim  against  an  estate  devised  charged  with 
the  payment  of  debts  (e).  It  does  not  lessen  his  equity  if  the 
estate  in  mortgage  be  devised  subject  to  incumbrances,  for  that 
was  no  more  than  what  was  implied,  since  the  testator  could  not 
do  otherwise. 

A  devise  of  the  mortgaged  estate .  followed  by  a  devise  of  the 
residuary  real  and  personal  estate  (after  payment  of  mortgage  and 
other  debts),  exempts  the  mortgaged  estate  (/). 

Where  by  will  several  estates  are  charged  with  debts,  and  by  PaHpasm 

[y)   Wride  v.  Clark,  cited  2  Bro.  C.  C.  (c)  Parker  v.  Marchant,  1  Y.  &  C.  C.  C. 

261  ;  Dimne  v.  LevHs,  sup.  290,  305. 

(z)  Milnes  v.  Slater,  swp.  (d)  Serle  v.  St.  Eloy,  2  P.  Wms.  386. 

(a)  Stead  v.  Eardaker,  mp.  And  see  Tweedale  v.  Coventri/,  1  Bro, 

(J)  Fisher  v.  F.  2  Keen,  610  ;  Woody.  C.  C.  240  ;  Bateman  v.  B.  1  Atk.  421 ; 

Ordish,  sup. ;  Peacock  v.  P.  sup.;  Byves  Bowel  v.  Price,  1  V.  "Wms.  291 ;  Bartho- 

V.  M.  mp.;  Stead  v.  Eardaere,  mp. ;  Scott  lomew  v.  May,  1  Atk.  487. 

V.  Cimiberland,  18  Eq.  516,  V.  C.  Malins ;  (e)  Serle  v.  St.  Eloy,  mp. 

Gowan  v.  Broughton,  19  ib.  80,  T.  C.  (/)  Greated  v.  G.  26  Beav.  621 ;  5  Jnr. 

Malins.  N.  S.  454. 
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subject  to  life 
estate. 


Devisee  also 
heir. 


Several 
mortgaged 
estates,  each 
takes  cum 
onere. 


General 
pecuniary 


codicil  one  of  them  is  devised  for  life,  the  latter,  suhject  to  the  life 
estate,  is  still  charged  pari  ^assw  mth  the  rest  (g). 

Specific  trust  estates  and  property  devised  for  payment  of  debts 
exonerate  the  residue  (h).  The  Court  always  applies  assets  not 
specifically  given  before  assets  specifically  given  (i).  Thus  de- 
scended estates  are  applicable  before  lapsed  realty  when  charged  with 
debts  (&).  If  not  charged,  lapsed  realty  and  descended  estates 
would  be  applicable  pari  passu,  semb. 

Even  where  a  testator  died  prior  to  3  &  4  Wm.  4,  c.  104,  the 
heir,  if  a  devisee  also,  though  taking  by  descent,  was  entitled  to 
contributioji  from  the  other  devisees,  for  the  amount  to  which  he 
had  satisfied  creditors,  though  he  was  primarily  liable  to  them  at 
law  (l) ;  and  since  that  statute,  the  heir  takes  the  land  devised  to 
him,  as  devisee  to  all  intents  and  purposes  (m). 

As  a  general  rule,  as  between  devisees  of  different  estates  in  mort- 
gage, each  devisee,  on  a  deficiency  of  other  assets  for  payment  of 
mortgage  debts,  takes  his  estate  cum  onere  (n).  And  one  of  the 
estates  being  subject  to  a  vendor's  lien  for  the  purchase  money, 
such  lien  is  treated  as  a  mortgage  (o).  But  where  different  estates 
in  mortgage  form  part  of  a  general  mass  of  property  which  is 
devised  charged  with  debts,  these  estates,  on  failure  of  other 
assets,  will  be  made  to  contribute,  in  proportion  to  their  respective 
values,  to  pay  off  the  mortgages  as  well  as  the  other  remaining 
debts  (p). 

General  pecuniary  legacies  pro  ratd  {pp),  are  liable  next  after 
real  estate  devised,  charged  with,  or  subject  to  debts. 

In  Eland  v.  Eland,  where  the  devisee  of  an  estate  charged  with 
debts  and  legacies  mortgaged  the  estate  and  covenanted  against  all 
incumbrances  except  legacies,  it  was  held  that  though  the  mort- 
gagee was  protected  from  the  debts,  the  creditors  were  entitled  to 
the  fund  reserved  in  the  mortgage  deed  for  satisfying  the  legacies, 
as  being  part  of  the  testator's  assets  {q). 


{g)  Whieldon  v.  Spode,  15  Bear.  637  ; 
16  Jur.  281,  M.  K. 

(A)  Webb  V.  De  Bean/ooisin,  81  Beav. 
573  ;  9  Jur.  N.  S.  369 ;  Bibon  v.  M.  9 
ib.  511,  V.  C.  Kindersley. 

(i)  Williams  v.  Chitty,  3  Ves.  645, 
552  ;  Sibon  v.  S.  sup. 

{k)  Wood  V.  Ordish,  3  Sm.  &  G.  125  j 
1  Jur.  IS,  S.  584. 

(l)  BiedermariY.  Seymov/r,  8  Beav.  368. 

(m)  Strickland  v.  S.  10  Sim.  374. 

{n)  Eallvwell  v.  Tanner,  1  Russ.  &  M. 
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633 ;  Symons  v.  James,  2  Y.  &  C.  C.  C. 
301 ;  Mmss  v.  Smith,  2  De  6.  &  S.  722. 

(o)  Barnwell  v.  Iremonger,  1  Dr.  &  Sm. 
242,  253. 

{p)  Jrvin  T.  Irorumnger,  2  Euss.  &  M. 
531. 

(pp)  ClifUm  V.  Burt,  1  P.  Wms.  680. 

(?)  1  ih.  235 ;  4  My.  &  Cr.  420 ; 
and  so  Zj/ora  v.  CoMlle,  1  Coll.  449, 
though  the  V.  C.  did  not  express  entire 
agreement  in  the  doctrine. 


Sect.  10.  ORDER  OP  APPLYING  REALTY  INTER  SJS.  961 

Estates  expressly  exonerated  are  resorted  to  last  (r). 

Prior  to  3   &   4  Wm.   4,  c.   104,  a  mortgagee,  if  not  also  a  Effect  of  3  &  4 

w  iTi   4  c  X04 
specialty  creditor,  could  not,  it  would  seem,  directly  reach  lands 

specifically  devised,  nor  reach  the  descended  estates  in  the  hands 

of  the  heir.     But  since  that  statute,  the  mortgagee,  though  only 

a  simple  contract  creditor,  has  remedies  directly  against  the  real 

assets  (s). 

4.  As  between  residuary  real  estate  and  specifically  devised  real 
estate. — A  general  charge  of  legacies  on  real  and  personal  estate 
will  not  render  real  or  personal  estates  specifically  devised  or  be- 
queathed liable  to  pecuniary  legacies  (t),  in  case  of  a  deficiency  in 
the  personal  estate. 

In  Mirehouse  v.  Scaife  {u),  Lord  Cottenham  seems  to  have  con- 
sidered the  case  of  Spong  v.  Spong  (t)  only  to  have  decided  the 
primary  liability  of  the  residuary  real  estate,  and  not  the  absolute 
exemption  of  the  lands  specifically  devised ;  but  that  case  was  cited 
as  proving  the  proposition  in  the  text,  in  the  judgment  of  the 
House  of  Lords  (delivered  by  the  same  Judge)  in  Creed  v. 
Creed  (x). 

Prior  to  the  Wills  Act  (z),  general  or  residuary  devises  of  lands  Residnary 
were  considered   in  the  light  of  specific  devises ;    and  since  the  spedfic.*"^^ 
Wills  Act,  residuary  devises   still  stand  on  the  same  footing  as 
specific  devises  with  respect  to  the  payment  of   debts  (a).     Pre- 
viously there  had  been    conflicting  decisions   in    favour  (&),   and 
contra  (c). 

A  general  or  residuary  devisee  had  always  been  held,  prior  to  the 
Wills  Act,  to  be  so  far  in  the  nature  of  a  specific  devisee,  that  a 
pecuniary  legatee  had  no  right  to  marshal  the  assets  so  as  to  throw 

(r)   Woodward  v.    W.  5  Jur.    N.   S.  sup.  ;  Clark  v.  0.   4  Giff.  702 ;  11  Jur. 

1281,  v.  C.  Stuart.  N.  S.  820  ;  Jackson  v.  Pease,  19  Eq.  96, 

(s)  Newman  v.  Wilson,  31  Beav.  33.  V.  C.  Hall. 

(t)  Spong  V.  S.  3  Bli.  N.  S.  84.     But         (c)  Sotlieram,  v.  R.  26  Beav.  465 ;  5 

see  Baieman   v.  Hotchkin,  Sug.   H.  L.  Jur.  N.   S.   402  ;  Dady  v.  Hartridge,  1 

427.  Dr.  &  Sm.  236  ;  32  L.  T.  7 ;  6  W.  R. 

(m)  2  My.  &  Cr.  704.  834  ;    Barnwell   v.   Iremonger,    1    Dr. 

(x)  U  CI.  &  F.  507.  &  Sm.  242,  253  ;  Marris  v.    Watkim, 

(z)  1  Vict.  c.  26.  Kay,    438  ;    Gibbins  v.    Eydm,    7    Eq. 

(a)  ITenstnan  v.  Fryer,    3   Ch.   420 ;  371,  V.  C.  Malins ;  Peq,rman  v.  Tvnss, 

affirming  2  Eq.  627  ;  Lancefield  v.  Iggul-  2  Giff.  130  ;   6  Jur.  K  S.  337  ;  Belhell 

rfcji,  lOGh.  136,L.  C.  &  J.  V.  Oi-een,    34    Beav.  302;  Eodfumse  v. 

(i)  EddeU  v.  Johnson,  1  Gifl'.  22  ;  27  Mold,   35  L.  J.  Ch.  87  ;   6  N.  E.  287, 

L.  J.  Ch.  302  ;  Lancefield  v.  Iggulden,  V.  C.  Kinderaley. 
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the  general  debts  upon  the  real  estate  (<Z).     And  this  is  still  the 
law  (e). 

5.  As  between  specific  legatees  and  devisees. —  Where  there 
is  a  deficiency  of  other  assets  for  payment  of  specialty  debts, 
specific  legatees  and  specific  devisees  must  contribute  pro 
rata  (/) ;  and  since  3  &  4  Wm.  4,  c.  104,  the  same  rule  applies 
to  simple  contract  debts  where  the  testator  dies  after  the  29th 
Aug.  1833.  But  where  the  testator's  debts  are  charged  ex- 
pressly on  all  the  personal  estate  except  a  particular  part,  and  all 
the  real  estate  is  charged  with  the  deficiency,  in  such  case  there  is 
no  contribution,  but  the  specific  legatees,  not  included  in  the 
exception,  must  bear  the  burden  of  the  debts  in  exoneration  of  the 
land  {g). 

As  between  a  specific  legacy  and  a  residuary  devise,  all  debts  are 
payable  pari  passu.  It  is  true  that  Lord  Cottenham,  upon  the 
authority  of  a  dictum  of  Lord  Hardwicke,  in  Hanby  v.  Roberts  (h), 
and  of  Lord  Cowper  in  Long  v.  Short  (i),  stated  the  rule  to  be  '  that 
as  between  a  specific  legatee  of  personalty  and  a  residuary  devisee 
of  land,  the  land  shall  be  first  applied  in  payment  of  specialty 
debts ; '  but  the  fact  of  residuary  devises  of  land  being  equivalent  to 
specific  devises  was  not  adverted  to,  and  specific  bequests  and 
devises  must  now  be  held  to  be  charged  pari  passu  with  residuary 
devises. 

6.  Lord  taking  by  escheat. — A  question  has  also  been  raised 
under  3  &  4  Wm.  4,  c.  104,  as  to  the  place  in  which  the  lord  taking 
land  by  escheat,  stands  in  the  arrangement  of  assets,  viz.  whether 
in  priority  to,  or  pari  passu  with,  persons  taking  lands  specifically 
devised,  it  being  decided  that  lands  taken  by  escheat  are  assets  for 
the  testator's  debts,  he  dying  without  heirs  (j) ;  such  land  vsdll  be 
applicable  in  the  same  order  as  descended  estates,  semble. 

(d)  MireJunise  v.  Scaife,  2  My.  &  Cr.  654,  following  Long  v.  Short,  1  P.  Wms. 

704 ;  Scott  V.  S.  Amt.  383  ;  Forrester  v.  403.     And  see  Irvi/ii  v.   Ironmonger,  2 

Ldgh,    ib.    173.      And   see    Tombs    v.  Buss.  &  M.  531  ;  Symonsv.  James,  2Y. 

Moch,  2  Coll.  490,  where  a  general  devise,  &  C.  C.  C.  301  ;  Powell  v.  Mlcy,  12  Eq. 

and  Creed  v.  C.  11  CI.  &  F.  491,  where  an-  175,  V.  C.  Malins.     See  Plenty  v.  West, 

nuities  given  out  of  residuaiy  real  estate,  16  Beav.  173  ;  17  Jur.  9. 

have  Ijeeii  held  to  be  specific.   See  m/.  p.  (g-)  JBateman  v.   Hotchkin,   10  Beav. 

978  [p). ,  426  ;  16  L.  J.  Gh.  514. 

(c)  See  inf.  p.  979  (ff).  (A)  1  Amb.  129. 

(/)  Ymng  v.  Hassard,  IJ.  &  L.  466 ;  (i)  1  P.  Wms.  403. 

Tombs  V.  Eoch,  sup. ;  Gervis  v.  ff.  14  Sim.  {j)  See  Evans  v.  Brown,  5  Beav.  114. 
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(11.)  Summary  of  order  of  application  of  assets. 

The  following  is  a  summary  of  the  order  in  which  assets  are 
to  he  applied  in  payment  of  the  mortgage  debt : — 

1.  The  mortgaged  estate,  unless  expressly  or  impliedly  ex- 
empted (k), 

2.  General  personal  estate,  unless  expressly  or  impliedly  ex- 
onerated (Z). 

3.  Lands  expressly  devised  for  _  payment  of  debts,  whether  the 
inheritance  or  a  term  carved  out  of  it,  and  whether  specifically 
devised  or  undisposed  of,  pari  passu  (m) ;  these  may  be  made  a  mixed 
fund  with  personalty  (n). 

4.  Lands  descended,  whether  acquired  before  or  after  the  will  (nw), 
and  whether  undisposed  of,  or  lapsed,  or  void,  or  failing  (o),  in  the 
same  order  as  descended  estates,  semb. 

5.  Lands  passing  to  lord  by  escheat  {p). 

6.  Lands  or  personal  estate  (including  the  mortgaged  estate) 
devised,  either  to  the  heir  {pp)  or  a  stranger,  charged  with  or 
subject  to  debts  {q),  pari  passu,  whether  lapsed,  or  void,  or 
failing  (qq). 

7.  General  pecuniary  legacies  pro  rata  (r). 

8.  Lands  specifically  devised,  or  lands  comprised  in  a  residuary 
devise,  and  specific  legacies,  pari  passu  (s). 

9.  The  mortgaged  property,  whether  real  or  personal,  specifically 
devised  or  bequeathed,  before  other  property  specifically  devised  or 
bequeathed  before  (i),  as  well  as  after,  Locke  King's  Act  {tt). 

10.  Lands  and  other  property  appointed  under  power,  after  the 
testator's  own  property  (u). 

The  above  classification  of  the  assets  applicable  to  the  payment 
of  mortgage  debts  is  subject  of  course  to  the  right  of  creditors  and 
legatees  to  marshal  assets  (^). 

(12.)  Out  of  what  fund  when  the  loan  is  not  the  debt  of  the  party. 

In  order  to  render  the  rule  that  personalty  was  the  primary  fund 

applicable  (before  Locke  King's  Act),  the  mortgage  must  have 

(k)  (Locke  King's  Act),  sup.  p.  937.  (?)  Sup.  p.  950  (/),  958  (s),  959  (J). 

(1)  Sup.  p.  941.  {qq)Sup.-p.S59{b)&{c),aaAmf.p.9S2(s). 

(m)  Sup.  p.  958(d).  (r)  Sup.  p.  960  (pp). 

(»)  Sup.  p.  956  (/).  (s)  Sup.  p.  962  (a). 

(nn)  Sup.  p.  969  (2).  (0  Sup.  pp.  960  (m),  S80  (A),  981  (q). 

(0)  Sup.  p.  960.  (U)  Sup.  p.  937. 

{p)  Sup.  p.  962.  (m)  Sup.  p.  190  (0). 

ipp)  Sup.  p.  960  (m).  [x)  See  inf.  p.  977. 
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been  the  debt  of  the  deceased  ;  if  it  was  not  his  debt,  there  was  no 

ground  for  the  application  of  the  rule. 

Settlement  Where  an  estate  has  been  settled  by  deed,  sulnect  to  mortgages 

subject  to 

mortgages.        created  by  the  settlor,  or  to  be  created  under  a  power  given  him  by 

the  settlement,  the  devisees  of  the  reversion  in  fee  will,  it  seems, 

not  have  the  usual  right  of  exoneration  out  of  the  personal  estate, 

on  account  of  the  difficulty  of  attributing  a  divided  intention  to  the 

settlor  as  to  different  parts  of  the  fee,  unless  such  intention  be 

shewn,  for  which  a  general  charge  of  debts  on  real  and  personal 

estate  is  not  sufficient  (y). 

The  rule  of  exoneration  did  not  apply  to  a  mortgage  made  under 

a  power,  as  in  that  case  the  property,  as  between  the  persons 

entitled  to  it  and  the  mortgagor,  was  looked  upon  as  the  debtor  (z). 

So  a  marriage  settlement  by  a  devisee,  with  a  covenant  by  him  to 

pay  the  legacies,  did  not  make  the  debt  his  own  (a). 

The  owner  Although  the  debt  was  not  originally  the  debt  of  the  party,  yet 

de'bt'h^^m^n'^^  it  was  optional  in   him,  by  sufficient  evidence  of    intention,   to 

render  the  debt  his  own,  in  which  case,  the  consequences  before 

referred  to  followed;    that  is,  his  personal  estate,  as    between 

his    real  and  personal   representatives,   became   primarily  liable 

to  discharge  the  debt.     The  cases  on  this  subject  will  be  found 

inf.  sect.  (13). 

(13.)  When  the  loam,  is  made  the  debt  of  the  party. 
First,  in  the  case  of  a  purchaser. 
Case  of  If  a  man  purchased  an  estate  subject  to  an  existing  mortgage,  the 

purchase.  ^g-j^^  ^^^  j^^^^  without  more,  become  his  debt,  so  as  to  render  him 

personally  Hable  to  the  mortgage  ;  the  land  remained  the  proper 
fund  for  its  discharge;  and  it  required  clear  evidence  of  inten- 
tion on  the  part  of  the  purchaser  to  make  the  debt  his  own,  so  as 
to  render  his  personal  estate  the  primary  fund  for  payment.  Now 
every  person  purchasing  an  estate  in  mortgage  is  bound  to  in- 
demnify the  vendor  against  the  mortgage  debt  (6),  and  as  a  cove- 
nant by  the  purchaser  with  the  vendor  for  the  payment  of  the  debt 
is  no  more  than  a  covenant  of  indemnity,  it  consequently  was  no 
indication  of  intention  on  the  part   of  the  purchaser,  that  his 

(y)  Ibbetson  v.  7.  12  Sim.  206  ;  iady  Butl.;  Jenkinson  v.  Harcourt,  Kay,  688 ; 

Langdale  v.  Briggs,   8  De  G.  M.   &  G.  Scholefield  v.  Lockwood,  i  De  G.  Jo.  & 

391 ;  2  Jur.  N.  S.  982  ;  Bruce  v.  Morie,  Sm.  28  ;  9  Jur.  N.  S.  1258. 

2  De  G.  &  S.  389  ;  Loosemore  t.  Kimp-  (a)  Barham  v.  Earl  of  Clarendon,  10 

man,  Kay,  123.  Ha.  126  ;  17  Jur.  336. 

(e)  Co.   Litt.   208,   a  (106),   note  by  Cb)  See  7  Ves.  337. 
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personal  estate  should  become  the  primary  fmid  for  its  discharge  (c) ; 
nor  under  such  a  covenant  was  the  purchaser  or  his  executor  Uable  to 
an  action  at  law  by  the  mortgagee  (d) ;  and  if  the  purchaser,  by  his 
will,  created  a  trust  or  charge  for  the  payment  of  his  debts,  it  would 
not  (under  such  circumstance)  have  included  the  mortgage  debt(e). 
If,  however,  a  purchaser  borrowed  a  sum  of  money  to  enable  him  to 
complete  his  contract,  and  the  estate  was  on  the  purchase  limited  to 
the  lender,  either  for  a  term  of  years  or  in  fee,  by  way  of  mortgage, 
the  debt  was  the  proper  debt  of  the  purchaser,  and  his  personal  estate 
would  have  been  primarily  liable,  even  although  part  of  the  money 
borrowed  were  applied  in  discharge  of  an  existing  mortgage  (/).  If 
such  were  not  the  purchaser's  intention,  he  should  have  inserted 
in  the  deed  of  mortgage  a  declaration,  that  as  between  his  real 
and  personal  representatives  the  land  should  be  the  primary  fund, 
and  his  personal  estate  an  auxiliary  fund  for  payment  of  the  mort- 
gage debt ;  but  that  such  agreement  was  not  to  prejudice  the  rights 
of  the  mortgagee. 

A  distinction  is  said  to  have  existed  between  the  case  of  a  man  Distinction 
contracting  to  purchase  a  mere  equity  of  redemption,  and  a  contract  c^^se  ™  ^he' 
for  the  purchase  of  an  estate  for  a  given  sum,  of  which  the  mortgage  equity  of 

redemption 

debt  formed  part,  and  which,  on  the  purchase,  was  discounted  out  of  and  the  whole 

the  consideration  money ;  in  which  latter  case,  it  was  considered  that  *^ 

the  personal  estateof  the  purchaser  would  have  been  the  primaiyfund. 

For  this,  the  case  ot  Parsons  v.  Freeman  {g),  is  cited  as  an  authority, 

in  which  a  man  contracted  to  pay  90i.  for  an  estate,  viz.,  to  pay  86Z. 

to  the  mortgagee,  and  Al.  to  the  vendor.     Lord  Hardwicke  held  the 

personal  estate  was  primarily  liable,  on  two  grounds ;  first,  because 

there  was  an  express  contract  to  pay,  and  the  representative  of  the 

mortgagor  might  maintain  an  action  for  the  money,  and  so  might  the 

mortgagee  oblige  the  mortgagor  to  let  him  make  use  of  his  name 

to  recover  the  money  Qi).     Secondly,  it  being  agreed  to  be  part  of 

the  purchase  money,  the  heir  would  (if  there  was  nothing  more  in 

the  case)  be  entitled  to  have  the  money  paid  out  of  the  personal 

estate,  as  where  one  agrees  to  purchase  an  estate,  and  dies  before 

the  purchase  is  completed  (A).     This  distinction,  however,  appears 

(c)  Tweddell  v.  T.  2  Bro.  C.  0.  101  ;       454  ;  Bvtler  v.  B.  sup. 

Barham  v.  Earl  of  Thanet,  3  My.  &  K.  (/)   Waring  v.    Ward,   5   Ves.  670 ; 

607.  7  ib.  332  ;  inf.  p.  966  (I). 

(d)  lb.;  Forrester  V.Leigh,  Amh.  171;  (g)  Amb.  115;  2  P.  Wms.  664,  n.; 
Butler  V.  B.  5  Ves.  5S4.  Belvidere  v.  Bochfort,  5  Bro.  P.  C.  299. 

(e)  Ancasier  v.  Mayer,  1  Bro.  C.  C.  (h)  Cope  v.  O.  2  S.alk.  449, 
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rather  refined.  The  argument  drawn  from  the  right  of  the  heir  at 
law  in  the  latter  case,  to  call  on  the  personal  estate  to  pay  the 
whole  purchase  money,  in  case  the  purchaser  died  without  complet- 
ing the  contract,  does  not  seem  to  be  very  strong,  for  it  is  a  simple 
question  of  evidence  of  intention:  now  if  the  purchaser  died  without 
completing  the  contract,  having  agreed  for  the  purchase  of  the  luhole 
estate,  it  might  have  been  fairly  contended  on  the  part  of  the  heir, 
that  his  ancestor's  intention  was  to  pay  off  the  mortgage,  and  pur- 
chase the  entire  estate,  and  therefore  he  might  reasonably  call  on 
the  personal  estate  to  discharge  the  mortgage  in  his  favour.  But 
if  the  purchaser  himself  completed  the  contract,  permitting  the 
mortgage  to  remain,  then  the  weight  of  evidence  of  intention  was 
exactly  the  reverse;  and  one  would  think  should  lead  bo  pre- 
cisely different  conclusions.  As  to  the  express  contract  to  pay  the 
whole  sum,  that  agreement  had  been  manifestly  varied  by  the  acts 
of  the  parties  qualified  to  do  so.  To  prevent,  however,  any  doubt, 
the  purchaser  should  (if  such  were  his  intention)  have  made  a 
declaration  similar  to  that  before  recommended  in  the  instance  of 
his  borrowing  money  to  pay  off  the  mortgage. 

What  evidence       Another  point  arises,  viz.,  supposing  the  purchase  to  he  of  a  mere 

of  intention 

sufficient.  equity  of  redemption,  what  degree  of  evidence  was  sufficient  to 

Indicate  the  purchaser's  intention  to  make  the  debt  his  own  ?    We 

have  seen  that,  generally  speaking,  a  covenant  with  the  vendor  for 

payment  oi  the  debt  would  not  have  that  effect,  it  being  no  more 

than  a  covenant  of  indemnity.     In  a  later  case,  however,  a  covenant 

of  that  nature  was  held  sufficient  for  the  purpose  (t),  the  purchaser 

having  joined  in  the  covenant  to  the  mortgagee,  and  afterwards 

borrowed  a  further  sum,  and  made  a  fresh  mortgage  for  the  whole 

debt. 

Where  there  was  &  fresh  agreement  altogether  for  payment  of  the 

original  debt,  between  the  purchaser  and  the  mortgagee  de  novo  (k), 

it  was  decided  that  the  personal  estate  of  the  purchaser  was  the 

primary  fund.     In  another  case  (1),  where  an  estate  subject  to  a 

mortgage  was  sold  out  of  Chancery,  and  the  purchaser  borrowed  a 

larger  sum,  out  of  which  the  mortgage  debt  was  paid  off,  and  a  new 

mortgage  created,  the  whole  debt  was  directed  to  be  paid  out  of 

the   personal  estate  of  the  purchaser,  on  the   ground   that   the 


{i)  Woods  V.  Huntmgford,  3  Ves.  128.,  {I)  Waring  v.  Ward,  5  ib.  670 ;  7  i6. 

(k)  Earl  of  Oxford  v.  Lady  Rodney,  14      332. 
ib.  417. 
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transaction  was  a  personal  contract  between  the  purchaser  and  the 
mortgagee. 

It  is  suggested  that  these  cases  do  not  hear  out  the  doctrine,  ^^  jg^''^*^ 
that,  if  the  purchaser  by  any  comvmnication  with  the  mortgagee 
took  the  debt  upon  himself  so  as  to  give  the  mortgagee  a  right  to 
sue  him  for  the  mortgage  debt  at  law,  he  would  be  considered  to 
have  made  the  debt  his  own  ;  and  that  as  between  his  real  and  per- 
sonal representative,  his  real  estate  would  be  only  the  auxiliary 
fund  for  payment.  All  the  three  cases  of  Woods  v.  Huntingford  (11), 
Waring  v.  Ward{U),  and  Lord  Oxford  v.  Lady  Rodney  {It),  had 
strong  circumstances  evidencing  the  purchaser's  intention  to  con- 
sider the  debt  his  own,  but  it  is  submitted,  that  it  yet  remains  to 
be  decided,  that  a  mere  covenant  by  a  purchaser  with  a  mortgagee 
to  pay  the  debt,  without  any  alteration  of  the  time  of  payment  or 
any  other  variation  of  the  original  contract,  would  have  operated 
to  render  the  personal  estate  of  the  purchaser  the  primary  fund. 

Secondly :  in  the  case  of  an  heir  at  law  or  devisee.  .  case  of  heir 

If  an  estate  descend  on  an  heir  at  law  (m),  or  be  devised  (re),  "  '^^^'^^=- 
charged  with  a  mortgage  debt,  and  the  heir  or  devisee  die  leaving 
the  mortgage  debt  unpaid,  the  land  will  be  the  fund  for  the  pay- 
ment of  the  debt.  Of  this  the  case  of  Scott  v.  Beecher  (o)  is  a  strong 
instance,  for,  in  that  case,  the  devisee  was  also  the  sole  legatee,  and 
the  personal  estate  of  the  mortgagor,  after  payment  of  debts,  &c. 
was  sufficient  to  have  discharged  the  mortgage ;  and  yet  on  a  bill 
filed  by  the  heir  at  law  of  the  devisee  against  the  administrator  of 
the  devisee,  who  was  also  administrator  de  bonis  non  of  the  mort- 
gagor, to  be  indemnified  out  of  the  personal  assets  of  the  latter,  his 
claim  was  refused.  The  case  of  Scott  v.  Beecher  (o)  seems  to  have 
been  decided  on  sound  legal  principles,  and  brings'  into  question  a 
position  in  Gilbert's  Lex.  Prset.  315,  viz.,  that  if  father  be  heir  and 
executor  to  grandfather,  and  the  grandfather  leave  assets  to  the 
value  of  the  mortgage  debt,  and  the  father  convert  the  assets  to  his 
own  use,  the  father's  personal  estate  to  the  amount  of  the  assets 
converted  wiU  be  liable  to  the  payment  of  the  grandfather's  debt, 
and  the  grandson  may,  in  such  case,  come  upon  his  father's  execu- 

{U)  Sup.  664  (n)  ;  Basset  v.  Perceval,  1  Cox,  268 ; 

(m)  Cope  v.  C.  2  Salk.  449  ;  1  Eq.  Ca.  2  P.  "Wms.  664  (n) ;   Scott  v.  Beecher,  5 

Ab.  269  ;  Evelyn  v.  B.  2  P.  AVms.  664.  Mad.  96. 

(ji)  Perkyns  v.  Bayntun,  ih.  664,  n.  ;  (o)  Sup. 

Shaft"  V.  S.   1   Cox,   207 ;   2  P.   Wms. 
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tors  to  that  extent,  to  exonerate  the  mortgage  out  of  the  father's 
personal  estate.  It  is  submitted  that  the  grandson  would  have  no 
more  equity  in  the  case  put  than  the  heir  of  the  devisee  in  Scott  v. 
Beecher  (ss).  The  case  of  the  Earl  of  Belvidere  v.  Rochfort  (p)  cer- 
taialy  appears  to  support  the  position  in  Gilbert,  but  in  Tweddell  v. 
Tweddell(q),  Lord  Thurlow  expressed  his  dissent  from  that  decision, 
and  many  different  reasons  being  stated  for  affirming  the  decree 
appealed  against,  the  case  does  not  seem  to  have  been  much 
relied  on  as  an  authority  (r).  In  another  case  in  which  part  of  a 
testator's  real  estate  was,  by  act  of  Parliament,  expressly  set  aside 
for  the  payment  of  the  testator's  debts,  and  the  heir  disposed  of  that 
fund,  and  converted  the  money  to  his  own  benefit,  his  personal 
estate  was  held  primarily  liable  to  the  payment  of  the  debts  (s). 

But  Scott  V.  Beecher  (ss)  was  acted  on  in  Earl  of  Ilchester  v.  Earl 
of  Carnarvon  (t),  and  many  other  cases  (m),  and  is  now  beyond 
question ;  but  the  proceeds  of  policies  of  insurance  which  were  a 
collateral  security  for  the  mortgage  debt  were  held  to  have  been 
properly  applied  to  the  payment  of  the  mortgage  debt  (x). 
The  question  In  matters  of  this  sort,  the  question  is  confined  to  evidence  of 
tion."  ^°  ™'  intention ;  and  therefore,  as  on  transfer  or  assignment  of  the  mort- 
gage, the  concurrence  of  the  heir  or  devisee,  or  of  the  husband  of 
such  party,  in  the  deed,  and  his  personal  covenant  for  payment  of 
the  money,  is  only  by  way  of  additional  security  to  the  mortgagee, 
the  burden  of  the  debt  was  not,  as  between  the  real  and  personal 
representatives,  altered  [y).  And  even  where  a  party  entitled  to 
the  estate  under  the  limitations  of  a  settlement  became  also 
entitled  to  a  charge  on  the  estate,  which  charge  he  assigned  as  a 
security  for  a  sum  borrowed  by  him,  the  land  remained  the  fund  for 
payment  {z).  The  same  principle  applied  if  other  estates  were  added 
to  the  security,  on  a  further  sum  being  lent  (a),  or  if  there  were  a 


(p)  5  Bro.  P.  C.  299.  137 ;  Swainson  v.  S.  6  De  G.  M.  &  G. 

(?)  2  Bro.  C.  C.  107.  648;   3  Jur.   N.    S.    145;   4  ib.    1011, 

(r)  See  ib.  105.  V.   C.    Stuart ;    Bepworth   v.  Sill,   30 

(s)  Effingham  v.  Napier,  5  Bro.  P.  C.  Beav.  476,  484 ;  8  Jur.  N.  S.  960. 

221  ;  2  P.  Wms.  664,  n.  (x)  Swainson  v.  S.  sup. 

{ss)  5  Mad.  96.  {y)  Bagot    v.    Ougkton,    1    P.  "Wms. 

{i)  I'Boav.  209.  347;  Hvelyn  v.  H.  2  ib.  659  ;  Lemon  v. 

(a)  Evans  v.  Smithson,  Exch.  by  Lord  Nevmham,  1  Vcs.  S.  51.    And  see  7  Ves. 

Lyndhurst,  cited  6  De  G.  M.  &  G.  649  ;  336. 

Earl  of  Clarendon  v.  Ba/rham,  1  Y.  &  (s)  Noel  y.  Lord  Menley,'Ds.u.  0.  C.211. 

C.  C.  C.  688  ;  6  Jur.  962  ;  Sickling  v.  (a)  Ancaster  v.  Mayer,  1  Bro.  C.  C. 

Boijer,  3  Mac.  &  6.  635,  644  ;  16  Jur.  454,  464. 
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covenant  on  his  part  for  increasing  the  rate  of  interest  (b) ;  and  it 
seems  that  if  the  sums  borrowed  by  the  heir  or  devisee,  and  added 
to  the  original  mortgage,  were  comparatively  smaU,  the  Court  would 
not  have  considered  that  he  had  different  intentions  as  to  the  different 
sums,  but  would  have  charged  the  real  estate  with  the  whole  (c).  It  is, 
perhaps,  unnecessaiy  to  add,  that  the  latter  doctrine  must  be 
received  with  much  caution.  In  a  case  before  Lord  Northing- 
ton  (d),  his  lordship  is  said  to  have  given  an  opinion  that  if,  on  a 
transfer  of  mortgage,  a  new  equity  of  redemption  is  created,  the 
personal  estate  of  the  heir  would,  on  his  death,  have  become  the 
primary  fund.  But  this  opinion  seems  to  be  at  variance  with 
several  well-considered  cases,  and  must,  it  is  submitted,  be  confined 
to  instances  in  which,  from  the  circumstances  attending  the  case, 
an  evidence  of  such  an  intention  could  have  been  collected. 

In  the  case  of  Barliam  v.  Earl  of  Thanet,  however,  where  the 
heir  of  the  mortgagor  and  the  mortgagee  joined  in  conveying  a  part 
of  the  property  to  a  fresh  mortgagee,  who  advanced  a  sum  to  pay  off 
a  part  of  the  first  mortgage,  with  an  entirely  new  eqility  of  re- 
demption, and  alteration  of  the  rate  of  interest,  it  was  held  that  this 
amounted  to  an  original  mortgage,  and  was  not  an  assignment,  and 
that  the  personal  assets  of  the  heir  were  therefore  first  applied  to 
payment  of  the  debt  (e). 

The  same  rule  applied  to  the  heir  or  devisee  as  to  a  purchaser  (/), 
viz.,  that  a  charge  by  his  will  of  debts  generally  on  his  real  and 
personal  estate  would  not  of  itself  have  been  sufficient  to  shift  the 
onus  from  the  mortgaged  estate  {g). 

Even  a  direct  and  original  mortgage  made  by  the  heir  or  devisee 
would  not  have  operated  to  render  his  personal  estate  the  primary 
fund,  if  the  money  borrowed  was  for  the  purpose  of  paying  off  the 
debts  Qi)  or  legacies  (i)  of  the  ancestor  or  devisor,  and  the  like  was 


(i)  Shafto  V.  S.  1  Cox,  207  ;  2  P.  "Wnis.  199  ;  Leman  v.  Newnlmm,  sup. ;  Butler 

664,  11.  V.   B.  5  Ves.  534  ;  Ancaster  v.  Mayer, 

(c)  Lewis  V.  Nangle,  Amb.  150 ;  2  P.  sup. 

Wms.  664,  n.  (A)  Tanl-errillcv.  Fawcett,  1  Cox,  237; 

{d)  Donisthorpe  v.  Porter,   Amb.   600.  2  Bro.  C.  C.  57  ;  Perkyns  v.  Baynlun,  2 

And  see  Lushington  v.  Sewell,  1  Sim.  P.  Wms.  664,  n. 

435.  (i)  Basset  v.  Perceval,  1  Cox,  268 ;  2 

(c)  3  My.  &  K.  607.  P. Wms.  664,  n. ;  Matthesonv.Hardwicke, 

(/)  Sup.  p.  965  (e).  *.    665,    n.;    Billinghurst   v.    Walker, 

(g)  Lawson  v.  Hudson,   1  Bro.  C.  C.  2  Bro.  C.  C.  604  ;  Hamilton  v.   Worley, 

68 ;   3  Bro.   P.   C.    424  ;   Hamilton  v.  sup. 

Worley,   2  Ves.  jun.  62 ;  4  Bro.  C.  C. 
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the  case  if  the  heir  or  devisee  gave  his  bond  {k)  or  note  of  hand  (J) 
for  payment  of  debts  or  legacies  charged  on  the  land. 

Where  the  heir  consolidated  his  own  mortgage  and  thfe  mortgage 
of  his  ancestor  into  one  mortgage  and  covenanted  to  pay  the  whole, 
he  made  it  his  own  debt  (m). 

We  may  here  observe,  that  on  a  bill  filed  against  an  heir  or 
devisee  for  raising  sums  charged  exclusively  or  primarily  on  the 
real  estate,  the  Court  would  not  have  made  such  heir  or  devisee 
account  for  the  rents  received  by  him,  though  the  estate  were  a  de- 
fective security,  unless  the  suit  were  for  the  administration  of  assets, 
but  considered  him  as  being  substantially  a  mortgagor  in  posses- 
sion. He  was,  however,  made  to  account  for  compensation  monies 
awarded  in  respect  of  a  West  India  estate,  and  which,  being  part  of 
the  estate  charged,  was  applicable  in  reduction  of  the  first  incum- 
brance (n). 

Case  of  surety.       Thirdly :  in  the  case  of  a.  swrety. 

In  many  instances,  persons  are  concurring  parties  in  a  mortgage, 
or  assignment  of  mortgage,  in  the  character  of  sureties.  For 
instance,  if  a  man  having  a  power  to  charge  an  estate  with  a  sum  of 
money,  raise  it  by  way  of  mortgage,  and  on  an  assignment  of  the 
mortgage  the  person  then  entitled  to  the  estate  is  a  party,  and  gives 
his  personal  covenant  for  payment  (o) ;  the  covenant  will  operate  as 
an  auxiliary  security  only,  and  the  lan,d  must  bear  the  onus  :  or,  if 
a  person  having  an  estate  in  lands,  concur  in  a  mortgage  with  some 
other  party  having  also  an  estate  in  the  lands,  for  the  purpose  of 
raising  a  sum  of  money  for  the  benefit  of  the  latter,  he  is  merely  a 
surety,  and  may  require  to  have  the  estate  exonerated  out  of  the 
assets  of  the  other  party ;  and  it  is  said,  if  he  enter  into  no  covenant, 
that  he  will  not  be  personally  liable  to  the  mortgagee  either  by  way 
of  specialty  or  simple  contract  (p). 

But  if  he  entered  into  a  covenant  vdth  the  mortgagee  and  the 
estate  of  the  other  party  was  insufiicient  to  meet  the  debt,  whether 
his  estate  in  the  land  or  his  personalty  was  the  primary  fund,  was 
a  question. 

(k)  BilUnglmrst  v.    Walker,    2  Bro.  (re)  Earl  uf  Clarendon  v.  Barliam,  1  Y. 

C.   C.  604  ;   Basset  v.  Perceval,  1  Cox,  &  C.  C.  C.  688  ;  6  Jnr.  962. 
268  ;  2  P.  Wms.  664,  n.  (o)  Evelyns.  E.  2  P.  "Wms.  664.    And 

(?)  MaUheson-v.  Hardwicke,  ib.  665,  u.  see  Lechmere  v.  Charlton,  15  Ves.  193. 

(Mi)  Townshend  v.  Mostyn,  1%   Beav.  (p)  Lloyd  v.  T/wtrsJj/,  2  Cru.  Dig.  124, 

72.     And  see  Bagot  v  B.  34  ib.  134  ;  10  ed,  4. 
Jur.  N.  S.  1169,  M.  R. 
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A  charge  of  the  debt,  by  the  will  of  the  surety,  upon  his  own 
estate,  would  not  seem  to  have  altered  the  nature  of  the  debt.  But  in  a 
case  A,  had  mortgaged  property  by  way  of  collateral  security  for  a 
debt  of  two  of  his  sons,  which  was  secured  also  by  a  mortgage  of 
property  belonging  to  them,  and  a  bond  of  indemnity  had  been  given 
by  the  latter  to  the  former,  and  A.  afterwards  devised  the  property, 
so  mortgaged,  to  one  of  the  two  sons,  and  gave  the  rest  of  his  real 
and  personal  estate  to  trustees  on  trust,  to  convert  into  money  and 
pay  debts,  and  particularly  the  sums  which  might  become  payable 
out  of  the  property  so  devised  to  his  son,  and  after  payment  of 
certain  legacies,  then  to  divide  the  residue  among  his  three  sons  in 
certain  proportion.  V.  C.  Kt.  Bruce  held  that  the  testator  had 
taken  the  debt  on  himself,  and  that  it  was  a  gift  to  his  two  sons  {q). 

On  the  principle  of  suretyship  rest  the  cases  in  which  it  has  been 
decided  that  if  in  a  settlement  of  real  estate  a  settlor  covenant  for 
payment  of  children's  portions  or  widow's  jointure  (r),  or  if  a  person 
make  a  voluntary  gift  by  way  of  charge,  and  covenant  for  payment 
of  the  money  (s),  the  land  must  be.  the  primary  fund  for  payment. 

So  if  tenant  for  life,  with  power  of  charging  real  estate,  made  a 
charge  with  a  covenant  for  payment,  his  personal  estate  was  not 
primarily  liable  to  exonerate  the  land(t).  And  this  rule  was 
applied  to  a  case  where  a  feme  covert  having  a  life  estate,  with 
power  of  charging,  and  with  ultimate  remainder  to  herself  in  fee, 
charged  the  estate  under  her  power  and  covenanted  for  payment,  and 
then,  by  the  death  of  her  husband  and  the  failure  of  the  inter- 
mediate limitations,  became  absolute  owner  of  the  fee,  which 
descended  on  her  heir  (m). 

Fourth  :  In  case  of  transfer  of  mortgage. 

A  transfer  of  mortgage  did  not  evidence  an  intention  to  make  the 
mortgage  the  debt  of  the  transferor,  although  accompanied  by  a 
covenant  from  the  latter  {x). 

(q)  Musket  v.  Cliffe,  2  De  G.  &  S.  2iS ;  2  P.  Wms.  664,  n. 

17  L.  J.  Ch.  269.  (t)  Jac.  238. 

(r)  Lmuyy  v.   Buke  of  Athol,  2  Atk.  (m)  Eh^.  Dighy,  in  re  DiicJiess  of  Nor- 

444  ;  Edwards  v.  Freeman,  2  P.  "Wms.  folk,  ib.   235  ;   Scholefield  v.  Loehwood, 

438  ;  Coventry  v.  C.  ib.  222  ;  Graves  v.  4  De  G.  Jo.  &  Sm.  28. 

JOicks,    6  Sim.  398.     And  see  lAicy  v.  (a:)  Sedges  v.  R.  5  De  G.  &  S.  330  ;  16 

Gardener,  Bunb.  137.  Jur.  634,  V.  G.  Parker. 

(s)  Wilson  V.  Darlington,  1  Cox,  172  ; 


Digitized  by  Microsoft® 


972 


OUT  OF  WHAT  FUND  MOETGAGE  DEBTS  PAYABLE.     Chap.  75. 


Greneial  rule. 


The  wife  a 
surety. 


(14.)  Mortgages  by  husband  and  ivife. 

A  very  distinct  class  of  cases  has  arisen  in  the  consideration  of 
mortgages,  by  husband  and  wife,  of  the  estate  of  the  latter ;  the 
question  in  those  cases  being,  whether  the  estate  of  the  husband 
was,  under  the  circumstances  of  each  case,  bound  to  indemnify  the 
estate  of  the  wife  against  the  mortgage.  The  distinctions  taken  in 
this  branch  of  the  law  are  clear  and  satisfactory. 

The  general  rule  is,  that  where  a  husband  borrows  money  on  the 
security  of  his  wife's  estate,  as  the  money  is  under  his  power,  it  is 
supposed  to  come  to  his  use,  and  this  throws  the  proof  to  the  contrary 
on  him  (2/). 

If  the  money  be  raised  for  the  benefit  of  the  husband,  the  wife  is 
regarded  as  a  surety  for  her  husband,  and  she  or  her  heir  will  be  a 
creditor,  in  the  place  of  the  mortgagee,  on  his  estate  to  the  amount 
of  the  debt  discharged  out  of  her  estate  (e) ;  and  wUl  have  pre- 
ference to  all  legatees  of  the  husband  («),  but  will  be  postponed  to 
all  his  creditors  (6),  who,  however,  on  the  other  hand,  will  not,  it 
seems,  in  case  the  mortgagee  resort  to  the  husband's  estate,  have  a 
right  to  stand  in  his  place  as  creditor  on  the  estate  of  the  wife  (c). 

And  even  a  creditor  of  the  wife  has  been  allowed  to  sue  the  wife's 
executors  jointly  with  persons  claiming  a  fund  in  Court,  which  had 
arisen  from  the  husband's  estate,  and  which  fund  was  subject  to  an 
equitable  demand  of  the  wife's  estate,  the  executors  having  refused 
to  take  proceedings  for  establishing  the  demand  {d) ;  and  the  claim 
of  the  creditor  was  established  (e). 
Parol  evidence.  Parol  evidence  is  admissible,  to  shew  for  whose  benefit  the  money 
was  raised  (/). 

Where  property  over  which  a  married  woman  has  a  power  is 


The  creditor 
of  wife  in 
her  place. 


(y)  Per  Lord  Chancellor  Hajdwioke,  in 
the  Barl  of  Kiimoul  v.  Money,  3  Sw. 
208,  n.,  cited  1  Ves.  jim.  186  ;  3  Bro. 
C.  C.  212,  213. 

(z)  ffuniington  v.  H.  2  Vern.  437  ;  2 
Bro.  P.  C.  1  ;  Focoeh  v.  Lee,  2  Vern. 
604 ;  TaJte  v.  Austin,  1  P.  Wins.  264  ; 
Parteriche  v.  Powlet,  2  Atk.  384  ;  Astley 
V.  TankervilU,  3  Bro.  C.  C.  545  ;  Lacam 
V.  Mertins,  1  Ves.  S.  313 ;  Cljmim,  v. 
Sooper,  1  Ves.  jun.  173  ;  3  Bro.  C.  C.  v. 
201  ;   Lancaster  v.  Evors,  4  Beav.  158 ; 
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(a)  Tate  v.  Austin,  sup.  But  see 
Hudson  V.  Carmichael,  Kay,  613  ;  and 
Ferguson  v.  Gibson,  14  Eq^.  385,  V.  C. 
"Wickens. 

(ft)  lb. 

(c)  Pobinson  v.  Gee,  1  Ves.  S.  252. 

(d)  Lancaster  v.  Evors,  sup. 

(e)  S.  C.  10  Beav.  154  ;  16  L.  J.  Ch.  8. 
(/)  Olirdon  v.  Soojoer,  sup.;  Kinnoul 

sup. 
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mortgaged  for  the  husband's  debt,  he  is  primarily  liable  (g) ;  but  not  Powerexer- 
so  when  money  is  raised  for  the  husband  by  the  exercise  by  husband  "^  ' 
and  wife  of  a  joint  power  of  appointment,  as  the  estate  of  the  wife 
cannot  be  said  to  be  charged  (h). 

If  it  be  raised  by  the  husband  to  pay  off  debts  of  his  wife  incurred  When  to  pay 
dum  sola,  the  wife's  estate  must  bear  the  burden  (i) ;  and  the  like,  ^g_ 
it  seems,  will  be  the  case  if  the  principal  part  of  the  money  raised 
is  applied  for  such  purpose,  and  the  residue  retained  by  the  husband 
for  his  own  benefit  (k),  because  the  mortgage  being  a  single  trans- 
action, the  Court  will  suppose  the  intention  of  the  parties  to  be 
uniform,  and  that  such  intention  was  to  charge  the  wife's  estate 
with  the  whole  debt. 

If  the  wife,  or  her  heir  after  the  husband's  death,  promise  to 
relinquish  their  claim,  parol  evidence  is  admissible  of  such  agree- 
ment. But  it  seems  that  evidence  will  not  be  received  of  a  de- 
claration on  the  part  of  the  wife  that  the  money  was  intended  by  her 
as  a  gift  to  her  husband,  contrary  to  the  express  language  of  the 
deed  (Z). 

The  claim  of  the  wife  wiU  not  be  waived  by  her  covenant  after  her 
husband's  death,  that  the  estate  shall  stand  charged  with  the 
original  debt,  and  also  with  a  further  sum  advanced  to  her  (m). 

The  husband  will  have  a  right  to  be  indemnified  out  of  the  estate  Husband  when 
of  the  wife,  if  on  a  transfer  of  a  mortgage  charged  on  the  wife's  ^"f^'^ 
estate  he  enter  into  a  covenant,  or  give  bond  for  its  payment  (n) ; 
and  if  the  husband  reduces  the  amount  and  dies,  his  estate  will  be 
entitled  to  stand  in  the  place  of  the  mortgagee  to  the  amount  of 
principal  paid  by  him  (o),  but  not  of  interest  (p) ;  and  if,  at  the 
time  of  mortgaging  the  wife's  estate,  the  husband  make  a  provision 
out  of  his  own  estate  for  his  wife's  benefit,  he  may,  under  the 
circumstances,  be  considered  as  a  purchaser  of  the  money  raised  by 
the  mortgage  {q). 

It  was  recommended  by  the  Court  in  a  case  before  referred  to  (r), 
that  in  instances  in  which  it  is  the  wife's  intention  that  the  money 

{g)  Thomas  v.  2".  2  K.  &  J.  79  ;  1  Jur.  {I)  Clinton  v.  Sooper,  mp. 

K.  S.  1160.  (™)  Laca/m  v.  Merlins,  sup. 

{%)   SeholefieU  v.  Lockwood,  32  Beav.  [n)  Bagot  v.  OugJUon,  sup. 

434  ;  9  Jur.  N.  S.  738 ;  4  De  G.  Jo.  &  (o)  PUt  v.  P.  T.  &  E.  180,  entered  in 

Sm.  22  ;  9  Jiir.  N.  S.  1258.  Register  Book  as  PUt  v.  Eeid. 

(i)  Lewis  v.  Natigle,  Amb.  150  ;  1  Cox,  {p)Ruscombe-7.  Hare,  2  Bli.  N.  S.  192. 

240  ;  Bagot  v.  OugMon,  1  P.  "Wms.  347  ;  (?)  Lewis  v.  Nangle,  sup. 

Earl  o/Kinnmil  v.  Money,  sup.  (r)  Clinton  v.  Hooper,  sup. 

{k)  Lewis  v.  Nangle,  sup. 
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raised  shall  be  a  gift  to  her  husband,  the  estate  should  be  vested  in 
trustees,  upon  trust  by  sale  or  mortgage  to  raise  the  sum  proposed : 
and  it  is  there  said  that  supposing  a  conveyance  to  be  so  made,it is 
manifest  the  debt  could  never  be  the  debt  of  the  husband,  but  a  sum 
of  money  to  which  he  would  have  an  original  right,  without  any 
obligation  ever  to  repay. 


(15.)  Out  of  what  fimd  costs  payable. 

In  an  administration  suit  the  question  often  arises,  out  of  what 
fund  the  costs  are  primarily  payable. 

Where  the  costs  are  by  will  directed  to  be  paid  out  of  all  the  real 
and  personal  estate,  they  are  payable  pari  passu,  including  lapsed 
Lapse.  realty  (s) ;  or  lapsed  personalty  (t) ;  or  real  or  personal  estate  un- 

disposed of  in  the  event,  either  by  being  void  under  the  Mortmain 
Acts  (m),  or  under  the  Thelusson  Act  (a;).  Only  so  much  lapses 
or  is  void  or  undisposed  of,  as  remains  after  it  has  paid  its  propor- 
tion of  costs. 

Where  the  costs  are  directed  to  be  paid  out  of  the  personal 
estate,  the  personal  estate  is  applicable  before  a  lapsed  share  of 
realty  {y). 

Where  there  is  no  specified  direction  for  payment  of  costs,  and 
part  of  the  residuary  personalty  lapses  or  is  void,  or  is  undisposed 
of,  the  costs  are  payable  out  of  the  general  residue  and  not  solely 
out  of  the  lapsed,  void,  or  undisposed  of  share  {z). 
'  Eesidue.'  The  '  residue '  is  that  which  remains  after  debts,  legacies,  and 

costs  have  been  paid ;  and  the  whole  being  once  charged  with  costs, 
cannot  be  discharged  by  the  lapse  or  failure  of  a  part  (a). 

But  where  there  was  no  specific  charge  of  costs,  it  was  held  that 
lapsed  residuary  personalty  was  applicable  first,  then  lapsed  residuary 
realty,  in  priority  to  the  rest  of  the  residuary  personalty,  which  was 

(s)  Oowan  v.  BroughUm,  19  Eq.  77,  Malins. 

V.  C.  Malins.  (z)   Trethewy  v.   Selyar,    4    ih.    63, 

(/!)  76.  M.  B.;  Fenton  v.  WilU,  7  ib.  33,  V.  C. 

(m)  lb.  Bacon ;  Bkmn  v.  Bell,  ib.  382,   V.  C. 

(k)  Eyre  v.  Marsden,  i  My.  &  Cr.  231 ;  Hall ;  not  following  Go-wan  v.  Brcmghimi, 

Elborne  v.  Goode,  14  Sim.  165  ;  Burt  v.  sup.,  explained  by  V.  C.  Malins  in  Re 

Sturt,  10  Ha.  415  ;  17  Jur.   728  ;  Oddie  Jones,  sup. 

V.  Brown,  4  DeG.  &  Jo.  179, 198  ;  Ralph  (a)  Elborne  v.  Goode,  sup.  ;  Shuttle- 

V.  Oarriek,  5  Ch.  D.  998,  V.  C.  Hall.  worth  v.  Sowarth,  Cr.  &  Ph.  228. 

(2/)    Re    Jones,     10    ib.    40,    V.     C. 
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effectually  disposed  of  (&).  It  is  dif&cult  to  support  this  decision 
in  view  of  the  above  definition  of  a  residue,  although  it  may  be 
true  that  lapsed  realty  is  applicable  before  personalty  effectually 
disposed  of. 

Where  the  general  personal  estate  is  deficient,  the  costs  are  pay- 
able pari  passu  between  specifically  bequeathed  personalty  and 
specifically  devised  realty  (c),  and  also  pari  passu  between  specifi- 
•cally  devised  realty  and  residuary  realty  (d). 

Where  in  an  administration  suit  there  was  no  personalty,  and  the  When  i\o 
questions  raised  were  entirely  between  the  devisees  inter  se  and  the  ^^' 
devisees  and  heir  at  law,  the  costs  were  payable  pari  passu  between 
the  devised  and  descended  estates  (e). 

As  a  general  rule  descended  estates  are  applicable  to  costs  before 
devised  estates  (/). 

Row  V.  Row  ( g)  cannot  be  cited  in  support  of  the  general  rule, 
for  the  Court  rested  the  decision  on  the  fact  that  the  legal  estate  of 
the  descended  estate  was  not  in  the  heir  at  law,  and  that  so  the 
Court  had  a  discretion. 

Estates  devised  charged  with  debts  and  testamentary  expenses 
were  applied  for  costs  of  suit  before  other  devised  estates  (/i). 

Where  a  fund  is  given  among  several  legatees,  some  of  whose  Lapsed 
shares  lapsed,  the  costs  are  payable  in  absence  of  any  other  fund  '^s*"'^^- 
out  of  the  lapsed  shares  in  priority  to  the  other  shares  (i). 

If  real  estate  is  not  marshalled,  the  costs  fall  on  the  per- 
sonalty (k). 

Where  in  an  administration  decree  real  estate  is  directed  to  be  costs  of  sale, 
sold,  the  costs  incurred  in  such  sale  come  out  of  the  proceeds  of 
sale,  not  out  of  the  general  estate,  whether  the  sale  is  made  under 
the  decree  or  before  decree  (Z). 

Where  real  estates  are  charged  pari  passu  with  costs,  the  estates 


(b)  Scott  y.   Cumberland,   18  Eq.  578,  mth.Maddisonv.Pye,  sup.,  vrhich  cannot 
v.  C.  Malins.   And  see  Maddison  v.  Pye,  te  relied  on. 

32  Beav.  658.  (?)  7  Eq.  414,  V.  C.  Jamea.     But  see 

(c)  Jackson  v.  Pease,  19  Eq.  96,  V.  C.  Bagot  v.  Legge,  sup. 

Hall.  W   ^i^on  v.  Sealon,  11  Beav.  492. 

(d)  LancefieU  v.  Iggulden,  10  Ch.  136 ;  (i)  Hanis  Tr.,  2  Sim.  N.  S.  106,  113  ; 
reversing  17  Eq.  556,  V.  C.  Bacon.  15  Jur.   1121  ;  followed  in  Prichard  v. 

(e)  Bagot  v.  Legge,  2  Dr.  &  Sm.  259  ;  Norris,  V.  C.  Wood,  1854. 

10  Jur.  N.   S.  1092.    And  see  Oreen  v.  {k)  Harrison  v.  H.  8  Ch.  342. 

Oascoyne,  4  De  G.  Jo.  &  Sm.  565,  572.  (J,)  Barnwell  v.  Iremonger,  1  Dr.  &  Sm, 

(/)  Galtm  V.  Hancock,  2  Atk.  430 ;  255. 
Scott  v.  Cumberland,  sup.  ;   at  variance 
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must  be  valued  according  to  tieir  net  values  after  payment  of 
incumbrances  (m). 

It  was  held  that  the  life  interest  in  residuary  realty  was  applicable 
to  costs  before  specifically  devised  realty  (n) :  but  this  was  founded 
upon  the  supposition  that  a  residuary  devise  was  not  specific  (since 
overruled)  (o). 

(m)  ^Barnwell  v.  Iremonger,  1  Dr.  &      V.  C.  Kindersley. 
Sm.  255.  (o)  Sitp.  p.  961. 

(m)  ffibon  v.   H.  9  Jur.   N.    S-.  511, 


Digitized  by  Microsoft® 


977 


CHAPTER  LXXVI. 


MARSHALLING  OF  ASSETS. 
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3.  Marshalling   between  simple   contract   and  specialty 
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4.  Contribution 980 

5.  The  rule  does  not  prejudice  third  parties  .        .        .  982 

6.  Stat.  3d  4  Wm.  4,  c.  104 985 

7.  Proof  in  administration  suits 987 

8.  As  to  volunteers  ........  987 

9.  Generally 988 

(1.)  The  general  rule. 

The  general  rule  of  equity  is,  that  a  person  having  two  funds  to 
which  he  may  resort,  shall  not  disappoint  another  person  who  can 
resort  to  one  only  of  the  funds  (a), 

This  rule  is  frequently  applicable  in  cases  of  mortgage,  "of  which 
several  instances  are  put  by  Lord  Eldon  in  Aldrich  v.  Cooper  (a). 
Thus,  in  the  case  of  two  distinct  estates  being  mortgaged  to  one 
person,  and  one  only  of  the  estates  to  another  person,  in  order  that 
the  latter  may  not  be  disappointed,  equity  will  compel  the  former 
to  have  recourse  to  the  fund  which  can  be  affected  by  him  only, 
although  the  estates  descend  to  different  heirs  (b) :  and  this  equity 
has  been  applied  in  favour  of  a  mortgagee  whose  interest  in  an 
estate  was  affected  by  an  extent  of  the  Crown,  even  in  a  question 
with  general  creditors ;  and  he  was  held  entitled  to  stand  in  the 
place  of  the  Crown  as  to  those  securities  which  he  could  not  affect 


(a)  8  Ves.  391  ;  Trimmer  v.  Sayne,  9     Gibson  v.  Seagrim,  20  Beav.  614  ;  2i  L. 
ib.   209  ;  Att.  6.  v.  Tynclall,  Ami).  614  ;      J.  Ch.  782. 
Lcmoy  v.  Duke  of  Alhol,  2  Atk.   444  ;         (J)  2  Atk.  444. 

3  Ji 
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per  directum,  because  the  Crown  had  affected  those  in  pledge  to 
him  (c). 


Rule  does  not 
prejudice 


Legatees  may 
marshal  v. 
descended 
estates ; 
but  not 
devised 
estates. 


(2.)  In  applying  the  primary  liability  of  personalty. 

The  rule  is  effectual  in  applying  the  principle  of  the  primary 
liability  of  the  personalty  in  cases  not  within  Locke  King's  Act  {d). 
In  applying  such  principle  to  the  particular  case  of  mortgage,  the 
assets  are  marshalled,  so  that  it  will  not  prevail  to  the  prejudice  of 
legatees,  whether  specific  (e)  or  pecuniary  (/),  and  much  less  to  the 
prejudice  of  creditors,  eyen  if  mere  volunteers  (g),  though  it  will 
prevail  as  against  the  residuary  legatee  (Ji) ;  and  it  is  decided,  that 
the  paraphernalia  of  the  widow  are  also  exempted  (t).  The  rule  is, 
in  fact,  applicable  between  the  heir  and  the  devisee  on  the  one  hand, 
and  the  executor  or  administrator  and  residuary  legatees,  or  next  of 
kin,  on  the  other,  but  not  as  between  other  parties  ;  and,  therefore, 
if  the  mortgage  creditor  resorts  to  the  personal  estate,  and  by  such 
means  exhausts  the  fund,  the  other  creditors  and  the  legatees  < will 
have  relief  in  equity  on  the  real  estate  in  mortgage,  or,  in  other 
words,  equity  will  marshal  the  assets  for  their  benefit ;  and  there  is 
no  distinction  between  a  mortgage  and  a  lien,  as  a  vendor's  lien  (k). 

The  above  principle  is  based  on  the  assumption  that  the  mortgage 
estate  is  not  devised,  but  has  descended  to  the  heir.  As  against 
descended  estates,  a  pecuniary  legatee  has  a  right  to  have  the  assets 
marshalled  (Z) ;  but  not  against  a  specific  devisee  (m),  although  the 
specific  devisee  be  the  heir  (n),  unless  the  specifically  devised  estates 
were  charged  with  the  j)ayment  of  debts  (o) ;  nor  against  a  residuary 


(c)  And  see  Sagitary  v.  Hyde,  1  Vem. 
455. 

(d)  Sup.  p.  9il. 

(e)  O'Neal  v.  Mead,  1  P.  "Wms.  693. 
(/)    Davis  V.    Ga/rdiner,    2  ib.    190  ; 

Sider  v.  Wager,  ib.  335  ;  Wythe  v. 
Henniker,  2  My.  &  K.  635.  But  if  the 
will  direct  the  payment  of  the  mortgage 
debt  out  of  the  personal  estate,  this  will 
have  the  effect  of  postponing  the  pecu- 
niary legatee  to  the  devisee  of  the  land 
in  mortgage.  Syinons  v.  James,  2  Y.  & 
C.  C.  C.  301. 

{g)  Bartholomew  v.  May,  1  Atk.  487 ; 
Zomas  v.  Wright,  2  My.  &  K.  769. 

(h)  See  BalUwell  v.  Tanner,  1  Russ. 
&  M.  633. 

(i)  Tipping  v.  T.  1  P.  Wms.  730, 


{!c)  Sproule  v.  Prior,  8  Sim.  189 ; 
Birds  V.  Askey,  24  Beav.  618;  Lm-d 
lAlfmd  V.  Pmoys-Keck,  1  Eq.  347 ;  35 
Beav.  77,  overruling  Wythe  v.  Henniker, 
sup.  on  this  point. 

{1}  AUrich  v.  Cooper,  8  Ves.  396 ; 
Scott  V.  8.  Amb.  383  ;  Davis  v.  Gar- 
diner, sup. ;  Bider  v.  Wager,  sup. ;  Tombs 
v.  Moch,  2  Coll.  497  ;  Hanby  v.  Fisher, 
ib.  512. 

(m)  Aldrich  v.  Cooper,  sup. ;  Hensman 
V.  Fryer,  2  Eq.  631,  V.  C.  Kindersley ; 
3  Ch.  420,  L.  C.  Chelmsford. 

(n)  Strickland  v.  S.  10  Sim.  374. 

(o)  Patersm  v.  Scott,  1  De  G.  M.  &  G. 
531 ;  16  Jnr.  898  ;  Bickmd  v.  Barrett,  3 
K.  &  J,  289, 
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devisee  either  before  (p)  or  after  the  Wills  Act  {q).  The  reason  is 
that  a  residuary  devisee  is  still  treated  as  a  specific  devisee  (r). 
Hensmcm  v.  Fryer  (s)  is  not  confirmed  on  the  second  point  by 
Lancefield  v.  Iggulden  (t). 

In  like  manner  vrhere  the  mortgage  is  not  of  real  estate,  but  of  Legatee  of 

mortgaged 

leaseholds,  or  (as  it  seems  to  follow)  of  any  specific  part  of  the  per-  personalty 
Bonalty,  the  specific  legatee  of  such  leaseholds,  &c.,  must,  as  against  ]^^J^ 
general  legatees,  bear  the  burden  of  the  mortgage,  though  otherwise 
entitled  to  be  exonerated  out  of  the  general  personal  estate  (u). 

It  must  be  remarked,  however,  that  where  the  mortgage  comprises 
several  securities,  the  specific  devisee  or  legatee  of  part  of  such 
securities,  cannot,  by  means  of  the  doctrine  of  marshalling,  be  made 
liable  to  more  than  his  proportion  of  the  mortgage  debt,  in  favour  of  •"•*  ^°^  '^ 
pecuniary  legatees,  supposing  the  other  part  of  the  security  be  not  mortgaged, 
specifically  given,  but  be  left  to  fall  into  the  residue  as  undisposed  of 
personal  estate  ;  as  in  a  case  where  the  mortgage  comprises  lease- 
holds and  policies  of  insurance,  and  the  leaseholds  alone  are 
specifically  bequeathed  (x),  and  the  same  principle  would  seem  to 
apply  as  against  other  specific  legatees.  But  the  above  remark 
would  of  course  be  applicable  only  where  the  residue  proves  in- 
sufficient to  satisfy  the  other  part  of  the  mortgage  debt  as  well  as 
the  legacies. 

The  right  of  a  specific  devisee  to  have  his  estate  exonerated  from  Between  spe- 

,  . ,  ,  cific  devisee 

a  mortgage  debt,  holds  good  agamst  a  residuary  legatee,  though  the  and  reaiduary 
estate  specifically  devised,  and  the  residue,  are  both  given  freed    ^^"'  ^^' 
from  debt,  if  the  fund  provided  by  the  testator  for  the  payment  of 
debts  proves  insufficient  (y).     So  a  charge  of  particular  parts  of  the 
personal  estate  specifically  bequeathed,  with  payment  of  pecuniary    • 
legacies  and  debts,  has  been  held  not  to  exonerate  the  general 
personal  estate,  when  the  residue  was  not  disposed  of,  and  there  n^^j^"*"^"* 
were  other  specific  legacies  given  by  the  will  (z),  though  in  two  v°^^  <•'• 
former  cases  the  contrary  was  held  where  the  will  contained  a 
residuary  bequest  (a). 

(j))  Scott  T.  S.  sup. ;  Forrester  v.  Leigh,  (s)  3  Ch.  420. 

Amb.  172.  (<)  10  ib.  136. 

(g)  Collins  v.  Lewis,  8  Eq.  708,  V.  C.  (m)  Johnson  v.  Child,  i  Ha.  87. 

Stuart ;  Dugdale  v.  D.  14  ib.  234,  V.  C.  (x)  Ib. 

Malins  ;  Ttrnkiiis  v.  CoUhurst,  1  Oh.  D.  (y)  Lord  Brooke  v.  Earl  of  Warwick, 

626,  '  v.    C.    Malina  ;    Farquharson  v.  1  Hall  &  Tw.  142. 

Floyer,  3  ib.  109,  V.  C.  Hall ;  all  refusing  {z)  Eewett  v.  Snare,  1  De  G.  &  S.  333. 

to  follow  L.  C.  Chelmsford  in  Eensman  (a)  Cheat  v.   Teats,  1  J.  &  W.   102 ; 

V.  Fryer,  sup.  Brown  v.  Groombridge,  4  Mad.  495. 

(r)  Sup.  p.  962(a). 
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Where  some  legacies  are  charged  on  realty  and  others  not, 
marshalling  takes  place  (b). 

Where  real  estate  is  charged  with  debts,  legatees  may  marshal  (c). 

And  so,  where  estates  purchased  with  trust  funds  are  devised, 
there  being  a  lien  on  the  estates  for  the  trust  monies,  legatees  can 
have  them  marshalled  {d). 

Similarly  legatees  may  marshal  in  case  of  a  vendor's  lien  (e). 

Where  legacies  are  charged  on  several  estates,  one  of  which  is 
mortgaged  subsequently,  the  mortgagee  is  entitled  to  have  the 
legacies  raised  out  of  the  other  estates  (/). 


Statute  of 
Limitations, 


(8.)  Marshalling  between  simple  contract  and  specialty  creditors. 

Simple    contract    creditors    can    gain    no    extension    of    their 
statutory  limitation  by  marshalling  {g). 
See  inf.  988  (g). 


Contribution 
among  mort- 
gage estates. 


(4.)  Contribution. 

The  rule  of  marshalling  is  applied  also  in  enforcing  contribution 
to  debts. 

Where  different  estates  in  mortgage  are  devised  to  different  de- 
visees, each  devisee,  on  a  deficiency  of  other  assets,  takes  his  estate 
cum  onere  (h).  It  is  otherwise  where  aU  the  estates  are  by  the  will 
charged  with  the  payment  of  debts. 

In  Carter  v.  Barnadiston  {i),  it  was  held  that  if  one  seised  of 
Wh.a  and  Bl.a  mortgage  the  former,  and  then  by  his  will  charge 
all  his  real  estates  with  the  payment  of  his  debts,  and  devise 
Wh.a  to  A.,  and  Bl.a  to  B.,  the  devisee  of  the  former  shall  compel 
the  devisee  of  the  latter  to  contribute,  and  the  same  point  was 
decided  in  Irvin  v.  Ironmonger  (fc).  On  the  like  principle,  if  both 
estates  had  been  comprised  in  the  mortgage,  and  had  been  devised 


(6)  Scales  v.  Collins,  9  Ha.  656. 

(c)  Surlees  v.  Parkin,  19  Beav.  406 
Richard  v.  Barrett,  3  E.  &  J.  289 
Paterson  v.  Scott,  1  De  G.  M.  &  G.  531 
16  Jiu-.  898. 

{d)  Birds  v.  AsJcey,  24  Beav.  618. 

(e)  Lord  Lilford  v.  Powys  Keck,  1  Eq. 
347  ;  35  Beav.  77. 

(/)  Finch  V.  Shaw,  19  Bear.  501  ;  18 
Jur.  935  ;  affirmed  5  H.  L.  905  ;  3  Jur. 
N.  S.  25. 
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(g)  Fordham  v.  JVallis,  10  Ha.  217  ; 
17  Jur.  228. 

(/i)  Malliwell  v.  Tanner,  1  Euss.  & 
My.  633  ;  Symons  v.  JaTnies,  2  Y.  &  C. 
C.  C.  301.  %ee  Johnsons.  Child,  i  Ha.  87, 
audmp.  p.  960  (»). 

(i)  1  P.  "Wms.  606. 

{k)  2  Euss.  &  M.  531 ;  Middletm  v. 
M.  15  Beav.  450  ;  Barnes  v.  Hacster,  1 
Y.  &  C.  C.  C.  401. 
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to  different  persons,  they  should  have  contributed  (l)  :  the  same 
would  be  the  case  if  the  estates  in  mortgage  were  freehold  and 
copyhold,  and  descended  to  different  heirs  (m) ;  and  if  the  estates 
were  of  equal  value,  they  would  contribute  equally  (n). 

But  the  principle  of  these  cases  does  not  apply  where  the  several 
mortgaged  estates  are  not  devised  to  several  devisees  (o). 

Before  a  case  of  contribution  can  arise,  the  two  estates  must  have 
been  liable  to  one  common  demand ;  thus  where  the  mortgagees  of 
Bl.a  and  Wh.a  waive  their  mortgages  to  A.,  who  exhausts  Bl.a,  the 
mortgagee  thereof  cannot  have  contribution  from  the  mortgagee  of 
Wh.a(p). 

If  a  person  possessed  of  several  leasehold  estates  mortgage  one  of  Legatee  of 
them,  and  then,  by  his  will,  bequeath  them  separately  to  different  ^^te  tales  it 
parties,  and  direct  his  debts  to  be  paid  out  of  his  residuary  personal  """  °^''"- 
estate,  and  such  residuary  estate  prove  insufficient  for  the  purpose, 
the  legatee  of  the  mortgaged  estate  must  take  it  cum  onere,  and 
cannot  call  on  the  other  legatees  to  contribute  (q). 

But  where  several  estates  subject  to  distinct  mortgages  were 
specifically  devised  to  different  persons,  and  the  testator  directed 
that  the  mortgages  should  be  discharged  out  of  the  personal  estate, 
so  that  the  devisees  might  hold  the  estates  freed  therefrom,  and 
there  proved  to  be  a  deficiency  of  personal  assets  for  payment  of 
the  mortgage  and  other  debts,  a  decree  was  made  that  the  mortgage 
and  other  specialty  debts  should  first  be  paid  out  of  the  personal 
assets  pro  rata,  that  the  residue  of  the  mortgage  debts  should  be 
borne  by  the  respective  estates  on  which  they  were  charged,  and 
that  the  deficiency  of  the  other  specialty  debts,  and  the  simple 
contract  debts,  should  be  borne  by  the  several  devised  estates,  and 
the  specific  legacies,  pro  rata  (r).  By  this  decree,  though  it  made 
the  mortgaged  estates  pay  each  its  own  debt  as  against  other 
creditors,  yet  the  specific  devisees  of  the  land  were  in  part  preferred 
to  the  specific  legatees ;  it  may  deserve  consideration,  whether  such 
weight  should  have  been  attributed  to  the  direction  in  the  will  that 
the  mortgages  should  be  discharged  out  of  the  personal  estate,  since 
that  is  not  more  than  the  law  would  then  have  impHed. 

(I)    Aldrich  v.    Cooper,   8  Ves.   390,  654. 
391.  (p)  Be  Keily,  9  Ir.  Ch.  E.  87. 

(to)  lb.  (?)  Salliwell  v.  Tanner,  sup.;  Emuss 

{n)  8  Ves.  391  ;  and  see  Heaeningham  v.  Smith,  2  De  G.  &  S.  736. 
V.  U.  2  Vern.  355  ;  1  Eq.  Ca.  Ab.  117.  [r)  Symons  v.  James,  sup, 

(o)  Strange  v.  Haiokes,  4  De  G.  &  Jo, 
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In  a  case  where  a  testator  de'nsed  his  freehold  and  copyhold  and 
leasehold  estates  to  his  seven  children  in  equal  shares,  charged  with 
payment  of  his  debts,  and  bequeathed  his  personal  estate  to  A., 
exonerated  from  his  debts,  and  declared  that  the  freeholds  and 
copyholds  should  be  the  primary  fund,  and  the  leaseholds  the 
secondary  fund,  for  payment  of  the  debts,  and  one  of  the  children 
died  in  his  lifetime,  it  was  held  that  one-seventh  share  of  the 
freeholds  and  other  estates,  after  payment  of  the  debts  charged 
thereon,  lapsed  to  the  heir  at  law  and  next  of  kin  respectively,  and 
that  the  devisees  of  the  other  six  shares  were  not  entitled  to  have  the 
lapsed  share  applied  in  exoneration  of  the  devised  shares  (s). 

In  another  case,  where  estate  A.  was  devised  to  uses,  and  estate  B. 
was  devised  on  trusts  to  raise  portions,  and  subject  thereto  in  the 
first  instance,  and  subject  to  the  payment  of  debts,  to  the  eldest 
son  of  the  testator  in  fee,  and  the  debts  swallowed  up  all  estate  B., 
the  V.  C.  of  E.  held  that  to  the  amount  of  the  specialty  debts 
(the  testator  having  died  before  3  &  4  Wm.  4,  c.  104)  the 
portionists  were  entitled  to  come  upon  estate  A.  (t).  It  is  sub- 
mitted, whether  the  testator  did  not  show  an  equal  intention  to 
exempt  both  the  portionists  and  the  devisees  of  estate  A.  from  the 
debts ;  and  whether,  consequently,  a  contribution  should  not  have 
been  decreed. 

By  this  rule  also,  where  legacies  are  charged  on  two  mortgaged 
estates,  one  of  which  is  of  sufficient  value  to  pay  its  mortgage  and 
also  the  legacies,  the  mortgagee  of  the  other  can  compel  the 
assignees  of  the  bankrupt  mortgagor  to  discharge  the  legacies  out 
of  the  proceeds  of  sale  of  the  first,  or  can  stand  in  the  place  of  the 
legatees  (m). 


Volunteers. 


(6.)  The  ride  does  not  prejudice  third  parties. 

The  doctrine  of  marshalling  will  not  be  applied  to  prejudice  third 
parties  (a;),  as  where  one  of  the  estates  had  been  conveyed  away  by 
voluntary  settlement  (y). 

It  is  not  clear  whether  the  principle  of  marshalling  applies 
between  two  interests  of  this  kind,  where  the  owner  of  a  fee  simple 


(s)  Msher  v.  F.    2  Keen,   610;   and  (u)  Exp.  Hartley,  2  M.  &  A.  496. 

note  the  marginal  note  is  inaccurate.  (x)  I)olphm  v.  Aylward,  i  L.  R.  H.  L. 

(«)  Legh  v.  i,  15  Sim,   135  ;  inf.  p.  502. 

984  (m).  (y)  lb. 
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subject  to  a  mortgage  reduces  his  interest  to  a  life  estate,  and 

then  mortgages  his  life  estate  (z). 

Marshalling  is  not  prevented  by  the  bankruptcy  of  the  debtor  (a).  Bankruptcy 
So  the  depositee  of  goods  of  L.  and  a  bill  of  lading  sent  to  L.  by  prevent 

W.  (the  unpaid  vendor  of  oil  the  subject  of  the  bill  of  lading)  can  ""^"^     ™^' 

be   compelled  to  pay  his  demand  against  L.  out  of  the  goods 

first  (6). 

But  in  a  case  in  which  there  is  a  first  mortgage  over  two  estates,  Consolidation 

of  mortgages. 

and  then  a  mortgage  on  one  of  the  estates,  and  then  a  mortgage  on 
the  other  or  on  both  the  estates,  this  right  of  marshalling  will  not 
be  exercised  in  favour  of  the  second  incumbrancer  against  the 
third,  though  with  notice  of  the  second  incumbrance.  In 
such  case  the  first  mortgage  will  be  apportioned  rateably  between 
the  two  estates  (c) ;  and  yet  the  second  incumbrancer,  or  even  a 
third  incumbrancer  on  the  one  estate  (if  lending  his  money  without 
notice),  can  oust  the  puisne  incumbrancer  on  the  other  estate  from 
his  security,  by  subsequently  buying  in  the  first  mortgage,  which 
covers  both  estates  (d). 

In  Averall  v.  Wade,  however,  in  Ireland,  where,  after  judgment  Between 
entered  up  against  the  cognisor,  he  settled  one  of  his  two  estates  unsettled 
on  the  marriage  of  his  son,  with  a  covenant  against  incumbrances,  ^^^H '" 
Sir  Edward  Sugden  refused  to  apportion  the  prior  judgment  between  judgmenta. 
the  settled  and  unsettled  estates,  in  favour  of  a  subsequent  judg- 
ment creditor,  and  threw  the  whole  of  such  prior  judgment  upon 
the  unsettled  estate  (e) ;    the  ground  of  the  distinction  being,  it 
seems,  that  the  judgment  creditor  had  not  a  specific  charge. 

Where  a  man  is  owner  of  two  estates  charged  with  debts,  and  Erroneous  re- 
mortgages  one  of  them,  and  in  the  mortgage  deed  recites  (though  debts  paid, 
erroneously)  that  the  debts  are  paid,  and  covenants  against  incum- 
brances, the  mortgagor  is  bound  to  indemnify  the  mortgaged  estate 
from  such  debts  out  of  the  other  estate  (/),  but  whether  the  other     • 


(2)  lb.  affirmed  8  Ch.  870  ;  7  Jur.  Pt.  II.,  p.l09. 

[a)  Baldwin  v.  Belcher,  3  Dr.  &  W.  {d)  See  Bovey  v.  Skipwith,  1  ■  Ch.  Ca. 

173  ;  Heyman  v.   Dubois,   13  Eq.   158,  201. 

V.  C.  Bacon.  (c)  Averall  v.    Wade,  sup.;  Hamilton 

(5)    .Ecp.    Westzinthus,   5    B.   &  Ad.  v.  Royse,  2  Sch.  &  Lef.   315.     And  see 

817.  Laioravxe  v.    Galsworthy,   3  Jur.  N.  S. 

(c)  Barnes  y.  Racster,  1  Y.  &  C.  401,  1049,  V.  C.  Stuart ;  Strange  v.  Hawkes, 

N.  E.  ;  Biigden  v.  Bignold,  2  ib.  377  ;  4  De  G.  &  Jo.   633,  651  ;  Scott's  Estate, 

and  see  Averall  v.   Wade,  Lloyd  &  G.  14  Ir.  Eq.  63  ;  Chappell  v.  Eees,  1  De  G, 

252  ;  Mower's  Trusts,  8  Eq.  110,  M.  R.  ;  M.  &  G.  393  ;  16  Jur.  415. 

Trumper  v.  T.  liib.  295,  V.  C.  Bacon ;  (/)  gtronge  v.  Hawkes,  sup. 
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estate  is  charged  with  such  debts  and  hound  hy  such  covenant  in  the 
'  hands  of  a  subsequent  mortgagee  thereof  would  depend  upon  many 
considerations  of  notice  or  otherwise  (g). 

But  where  the  covenant  against  incumbrances  is  contained  in  a 
mortgage  by  way  of  appointment,  it  cannot  be  enforced  by  a  subse- 
quent mortgagee  claiming  as  appointee  under  the  same  power  (h). 

Where  a  man  made  a  voluntary  settlement  of  real  estate  and 
covenanted  for  quiet  enjoyment,  and  then  mortgaged  the  settled  and 
othei'  unsettled  estates,  the  volunteers  were  entitled  to  throw  the 
mortgage  on  the  unsettled  estates  (i). 

But  volunteers  have  no  right  to  marshal  to  the  prejudice  of  a 
prior  settlement  (j). 

The  right  to  marshal  does  not  rest  on  the  covenant  (k). 

The  rule  is  further  exemplified  by  the  case  of  a  charge  of  debts 
on  real  estate  by  will,'  mth  a  gift  of  pecuniary  legacies,  in  which 
event,  if  a  creditor  exhaust  the  personalty,  the  legatee  will,  to  that 
amount,  be  entitled  to  come  on  the  land  (I).  So  in  the  case  of  two 
legacies,  one  merely  pecuniary,  and  the  other  charged  on  land,  there 
is  the  like  marshalling  (m).  And  the  like  rule  was  applied  in  favour 
of  portions  charged  on  freehold  and  leasehold  estate,  subject  to  the 
jointure  of  wife  by  settlement,  as  against  the  wife,  who  had  the 
collateral  security  of  a  covenant  for  her  joiature,  though  the  copy- 
hold and  personal  estate,  which  were  affected  by  the  covenant,  were 
bequeathed  to  her  by  the  settlor  absolutely  (n). 

In  a  case  A.  and  B.  being  entitled  to  an  estate  as  tenants  in 
common  subject  to  an  outstanding  mortgage  in  fee  simple  for 
1200L,  A.,  by  marriage  articles,  covenanted  to  settle  his  moiety 
free  from  incumbrances  on  himself  for  Ufe,  with  remainder  to  his 
wife  and  children;  then  B.  sold  his  moiety  to  A.,  and  A.  mort- 
gaged both  moieties  to  B.  for  1000 J.,  without  notice  of  the  settle- 
,  ment ;  B.  then  died,  having  devised  all  his  estate  to  C.  for  life, 
with  remainder  to  A.  absolutely,  and  A.  being  indebted  to  B.  at  his 
death  in  another  sum  of  2000Z.,  B.'s  trustees,  by  arrangement  with 


{g)  Strange  v.  EawTces,  4  De  G.  &  J. 

(l)  Amb.   129;  HasUwood  v.  Pope,  3 

651. 

P.  Wms.  324,  4th  point ;  but  see  Spang 

(h)  lb. 

y.  S.  3  Bli.  N.  S.  84. 

(i)  Hales  V.    Cox,   32    Beav.    118 ;  8 

(m)  Haiilnj    v.  Roberts,    Amb.    127; 

L.  T.  K.  S.  134  ;  but  see'  Ker  v.  K.  4  Ir. 

Masters  v.  M.  1  P.  "Wms.  421 ;  Bligh  t. 

Efi.  E.  15. 

Earl  of  Darnley,  2  ib.  619, 

(j)  Ansteyv.  Nmimxm,  39  L.  J.  Ch. 

(»)  Lanoy  v.  Ailiol,  2  Atk.  444  ;  sup. 

769,  M.  E. 

982(0. 

(A)  Hales  V.  Cox,  sup. 
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A.,  got  in  the  outstanding  legal  mortgage,  and  A.  executed  to  them 
one  mortgage  of  the  entirety  for  all  the  three  sums,  making  together 
4200i.,  without  notice  of  the  settlement;  A.  then  died,  and  his 
widow  and  children  were  kept  out  of  the  enjoyment  of  their  moiety 
by  the  paramount  claim  of  C.,  during  her  life ;  upon  C.'s  death 
it  was  held  by  the  M.  K.,  that  the  widow  and  children  of  A.  had 
no  lien,  against  the  general  creditors  of  A.,  on  the  other 
moiety,  for  the  rent  which  had  been  received  by  C,  out  of  their 
moiety,  for  the  purpose  of  which  lien  they  sought  to  keep  alive  the 
charge  (o).  And  yet,  in  this  case,  the  capital  of  the  mortgage 
money  being  merged  in  A.'s  estate  in  the  land,  the  two  moieties 
stood  charged  with  the  interest  of  the  4200J.  diu-ing  the  life  of  C.  ; 
and  one  of  those  moieties  was  subject  to  the  trusts  of  the  prior 
equitable  settlement,  which  might  seem,  under  ordinary  cir- 
cumstances, to  bring  the  case  within  the  reach  of  the  above 
rule. 

Where  a  mortgagee  of  chattels  has  left  the  mortgagor  in  pos-  Maratalling 
session  without  fraud,  and  the  landlord  distrains  those,  as  well  as  distress, 
other  chattels  belonging  to  the  mortgagor  absolutely,  and  sells  some 
of  each  kind,  and  the  mortgagor  then  becomes  bankrupt,  the  mort- 
gagee is  entitled,  as  against  the  assignees  in  bankruptcy,  to  have 
the  chattels  marshalled  (p). 


(6.)  Stat.  S  d'4:  Wm.  4,  c.  104. 

By    3    &   4    Wm.    4,    c.    104,    both    freehold   and   copyhold  Marshalling 
estates,  not  charged  by  will  with,  or  devised  subject  to,  the  pay-  copyhold 
ment  of  debts,  have,  in  the  case  of  persons  dying  subsequently  to  ^IH  *''" 
the  20th  of  August,  1833,  become  assets  for  the  payment  of  spe- 
cialty and  simple  contract  debts,  but  with  preference  to  creditors  by 
specialty  in  which  heirs  are  bound.     Prior  to  this  statute,  copy- 
holds were  not  assets  for  specialty  debts,  and  therefore,  on  the 
principle  before  stated,  if  a  man  died,  having  no  fund  except  a  free- 
hold and  a  copyhold  estate,  both  comprehended  in  a  mortgage  to 
A.,  but  the  freehold  estate  only  being  mortgaged  to  B.,  with  cove- 
nant  or  bond,   in  that   case  A.  might,   if   he   thought    proper, 
apply  to  the  freehold  estate,  and  exhaust  the  whole  value  of  it ; 
B.  would  then  stand  as  a  naked  specialty  creditor.     There  was, 

(o)  Aldridge  v.    Westhrook,   5   Bcav.  (p)  Exp,  Stephenson,  17  L.  J.  Bk.  5, 

188. 
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however,  no  doubt,  that  B,  being  both  a  specialty  creditor  and 
a  mortgagee  of  the  freehold  estate,  but  not  having  any  claim  as  a 
mortgagee  upon  the  copyhold  estate,  marshalling  would  take  place, 
and  that  in  equity  B.  would  be  entitled  to  throw  A.  upon  the  copy- 
hold estate,  to  which  B.  himself  had  no  resort. 
Case  of  copy.  In  Ald/rich  V.  Cooper  (r),  it  was  debated  whether  Robin- 
son V.  Tonge  (s)  could  be  maintained,  viz.,  that  specialty  credi- 
tors had  no  right  to  insist  that  a  mortgage  debt,  secured  both 
on  freeholds  and  copyholds,  should  be  thrown  on  the  copyholds, 
so  as  to  leave  the  specialty  creditors  the  freehold  fund ;  on  the 
ground  that  copyholds  (the  case  being  prior  to  the  3  &  4 
Wm.  4,  c.  104),  were  not  assets  for  specialty  debts,  and  that 
none  of  the  rules  of  equity  subject  any  fund  to  a  claim  to 
which  it  was  not  before  subject,  but  only  take  care  that  the 
election  of  one  claimant  shall  not  prejudice  the  claims  of  others. 
Lord  Eldon  justly  observed  that  it  was  clear  the  case  was  by  no 
means  a  due  application  of  the  principle,  for  the  copyholds,  as  well 
as  the  freeholds,  were  both  subject  to  the  mortgage  debt ;  and  as 
to  copyholds  not  being  assets  for  specialty  debts,  was  freehold 
estate,  he  asked,  assets  for  simple  contract  debts  ?  which,  at  that 
time,  it  was  not,  either  in  law  or  equity.  Upon  what  principle 
then  did  the  Court  say  that  in  given  cases  simple  contract  debts 
should  be  paid  out  of  the  real  estate  ?  Not  upon  the  ground  of 
assets,  but  that  a  specialty  creditor  had  a  double  fund  to  resort  to. 
Upon  the  like  principle,  the  Court,  in  that  case,  directed  (if  it 
were  necessary  for  the  payment  of  the  creditors)  that  the  mort- 
gagee should  take  his  satisfaction  out  of  the  copyhold  estate,  and 
that  if  he  took  it  out  of  the  freehold,  those  who  were  thereby  dis- 
appointed, should  stand  in  his  place  as  to  the  copyhold  estate; 
thereby  overruling  Eobinson  v.  Tonge  (f).  The  reader  will  of 
course  bear  in  mind,  that  this  reasoning  has  in  a  great  mea- 
sure become  inapplicable  since  the  passing  of  the  statute  above 
referred  to. 

The  case  of  Aldrich  v.  Cooper  (r)  also  decided  that  if  freeholds 
are  conveyed  in  mortgage,  with  a  covenant  "  for  better  securing  the 
payment  of  the  debt,"  to  procure  admission  to  certain  copyholds, 
and  surrender  them  to  the  ihortgagee,  and  in  the  mean  time  to 


(r)  8  Ves.  391.  («)  And  see  Gwynne  v.   Edwards,  2 

(s)  Stated  in  Mr.  Cox's  note  to  1  P.      Russ.  289,   note  ;  Greenwood  v.  Taylor, 
"Wms.  680,  ed.  5.  1  Russ.  &  M.  187. 
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stand  seised  of  the  copyhold  estate  in  trust  for  him,  both  freeholds 
and  copyholds  are  primarily  mortgaged,  and  both  equally  liable  to 
the  mortgage  debt. 


(7.)  Proof  in  administration  suits. 

In  a  suit  instituted  for  the  administration  of  assets,  a  mort- 
gagee prayed  that  he  might  be  allowed  to  prove  his  debt  to 
its  full  amount,  and  that  the  mortgaged  estate  might  be 
sold,  and  that  to  the  extent  of  the  deficiency,  he  might  be  allowed 
to  receive  payment  from  the  proof  in  the  cause  pari  passu  with  the 
other  creditors.  It  was  held  by  Sir  John  Leach  that,  as  in  bank- 
ruptcy, he  could  only  prove  for  the  deficiency,  and  the  Court 
applied  to  the  case  the  general  principle  of  the  two  funds,  which 
we  have  been  considering  (x). 

But  as  a  general  rule  in  an  administration  suit,  a  mortgagee  had 
in  all  cases  a  right  to  prove  for  his  whole  debt  under  the  decree, 
and  retain  his  security  for  the  balance  (y).  The  same  rule  formerly 
applied  under  the  winding  up  acts  (z). 

In  bankruptcy,  however,  the  rule  is  otherwise;  a  secured 
creditor  must  realise  his  security  and  can  only  prove  for  the 
deficiency  (a). 

Now,  under  the  Jud.  Act  (6),  in  the  administration  of  the  estate 
of  a  deceased  person  whose  estate  is  insolvent,  and  in  the  winding 
up  of  companies,  the  rule  in  bankruptcy  prevails. 


(8.)  As  to  volunteers. 
As  between  mere  volunteers  the  principle  of  marshalling  does  not 

(x)  Greenwood  v.  Taylor,  sup.  ;  oyer-  Giffard. 

ruled  on  another  ground,  inf.  1029  (x) ;  (z)   KellocWs   Case,    sup. ;    Coupland's 

Zomas  y.  Wright,  2  My.  &  K.  769.  Claim,  8  Eq.  472,  M.  R.  ;  5  Ch.  167  ; 

{y)  Mason  v.  Bogg,  2  My.  &  Or.  443,  LeecKs  Claim,,  6    ti.    388  ;    Banner  t. 

overruling  Greenwood  v.  Taylor,  sup.  ;  Johnston,  5  L.  E.  H.  L.  157  ;  Jie  Oxford, 

and  see  Howe  v.     Young,    3  Y.    &  C.  <tc.  Mall  Co.,  8  Eq.  691 ;  5  Ch.  433  ;  Se 

199  ;  4  ib.  204 ;    Tuckley  v.  Thompson,  Joint  Stock  Discount  Co.,   ib.    86 ;    JJe 

1  Jo.  &  H.  126;  Cockerell  v.  Dickens,  Humher  Ironworks  Co.,  ib.  88;  BamecCs 

3  Mo.   P.   C.   112  ;  Prichard  v.  Fellows,  Banking  Co.,  19  Eq.   1,  M.  R.,  affirmed 

17  Eq.   422,  V.  C.   Bacon;    Shades  v.  10 Ch.  198. 

Moxhay,  10  W.  R.  103  ;  Kellock's  Case,  (a)  See  siyj.  p.  381  (z). 

3  Ch.  776  ;  AU.  Gen.  v.   Cox,  3  H.  L.  (4)  38  &  39  Vict  c.  77,  s.  10  ;  see  sup. 

240  ;  Forwood's  Claim,  5  Ch.  20,  V.  C.  p.  399  (a;), 
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apply,  as  where  a  man  and  vife,  being  lessees  of  a  rectory,  assigned 
it  to  trustees,  upon  trust  to  sell,  and  out  of  the  produce  to  pay  bond 
debts  of  the  husband,  and  certain  mortgages  secured  on  his  free- 
holds pro  rata ;  and  in  consideration  of  the  wife  joining  in  such 
assignment,  the  husband  conveyed  the  freeholds  to  uses  for  the 
benefit  of  himself,  and  wife  and  children.  The  rectory  not  being 
sufficient  to  pay  both  the  bond  debts  and  mortgages,  the  bond 
creditors  filed  their  bill,  praying,  that  instead  of  a  pro  rata  pay- 
ment between  the  two  sets  of  creditors,  the  mortgages  might  be 
wholly  paid  out  of  the  freeholds,  but  the  bill  was  dismissed  (c). 

The  Court  will  not  interfere  actively  against  a  volunteer  on  the 
principle  of  marshalling  or  otherwise,  through  the  medium  of  a 
person  claiming  only  through  the  settlor  (rf). 


(9.)  Generally. 

Although  in  the  commencement  of  this  work(e),  a  mortgage 
was  defined  to  be  a  debt  by  specialty,  yet,  as  before  remarked,  if 
the  deed  contain  no  covenant  for  payment  of  the  debt,  and  the 
mortgagee  have  not  a  bond  in  which  the  heir  is  named,  the  mort- 
gagee, prior  to  3  &  4  Wm.  4,  c.  104,  would  have  no  claim  on 
^mTc^i  *^®  heir  beyond  his  security  on  the  land  in  mortgage  (/) ;  and, 
consequently,  if  a  preceding  mortgagee  had  exhausted  the  land,  he 
would,  in  such  case,  have  been  reduced  to  the  state  of  a  simple 
contract  creditor,  unless  the  proviso  for  redemption  (if  such  were 
contained  in  the  deed)  could,  in  his  favour,  have  been  considered  as 
amounting  to  an  agreement  under  seal,  on  the  part  of  the  mort- 
gagor and  his  heirs,  to  pay  the  mortgage  debt.  How  far  such  a 
construction  might  be  put  on  the  proviso,  does  not  appear  to  have 
been  argued.  From  the  principle  of  marshalling  before  stated,  it 
follows  that  if,  prior  to  the  statute,  a  mortgagee  with  bond  or  cove- 
nant resorted  to  the  personal  estate,  the  simple  contract  creditors 
would  have  a  right  to  stand  in  his  place  (g),  to  the  amount  of  the 
sum  taken  by  the  mortgagee  out  of  the  personal  estate  (h) ;  and 
the   same   rule  was   equally  applicable  in  favour  of  a  pecuniary 

(c)  Boazman  v.  Johnston,  3  Sim.  377  ;         (/)  See  8  Ves.  394. 

but  see  Zomas  v.  Wright,  2  My.  &  K.  (gr)  lb.;   Qalton   v.   Sancock,   2  Atk. 

769.  436. 

(d)  Dolphm  V.  Aylward,  4  L.  R.  H.  L.  (h)  Sea  note    Wilson  v.   Fielding,   2 
486,  502.  Vern.  763. 

(«)  P.  1. 
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legatee,  and  creditors  who  were  mere  volunteers  (i),  and  still  applies 
in  the  case  of  a  legatee  having  in  the  case  of  creditors  become 
unnecessary. 

Scotch  descended  estates  are  not  marshalled  (k). 

A  surety  has  no  equity  to  prevent  marshalling  (l).  Surety, 

"Where  an  annuity  deed  and  other  securities  have  been  lodged  Annuity 
with  bankers  by  A.,  in  a  suit  impeaching  the  annuity  deed,  the 
bankers  are  compelled  to  resort  to  the  other  securities  (m). 

Estates  subject  to  a  mortgage  and  personalty  were  devised  to 
A.,  who  died  without  paying  off  the  mortgage;  the  mortgage  pre- 
mises were  the  primary  fund  (n). 

Where  debts  are  charged  generally  on  the  residuary  estate,  and  Mortgagee  of 
the  devisee-executor  mortgages  residuary  estate  in  which  he  has  a 
partial  interest,  the  mortgagee  is  entitled  to  have  the  assets  mar- 
shalled so  as  to  throw  the  debts  on  the  residuary  estate  not  com- 
prised in  the  mortgage  (o). 

Where  there  are  three  mortgages,  the  first  upon  fund  A.  and  B.,  Several  mort- 

the  second  on  fund  A.,  and  the  third  upon  both  funds,  if  the  first  several 

mortgagee  exhaust  fund  A.,  the  second  mortgagee  is  entitled  to  be 

paid  in  full  out  of  fund  B.  before  the  third  mortgagee  (_p). 

Where  one  has  a  mortgage  upon  Bl.a,  and  a  collateral  charge  Consolidation 

of  mortgages, 
upon  Bl.a  and  Wh.a,  and  takes  a  subsequent  mortgage  on  Bl,a  for 

a  further  sum,  he  can  exhaust  Wh.a  in  satisfying  his  charge, 
leaving  Bl.a  clear  for  his  further  mortgage,  and  cannot  be  com- 
pelled by  a  puisne  incumbrancer  on  Wh.a  to  marshal  his  securi- 
ties (q) ;  notwithstanding  his  further  mortgage  contains  a  covenant 
against  incumbrances,  except  the  first  mortgage  (r). 

(i)   JFylhe  V.   Senniker,   2  M.  &  K.  11  Jur.  IST.   S.   319;  Meymanv.  Dubois, 

635  ;   Lomas  v.    Wright,  sup. ;   but  see  13  Eq.  159,  V.  C.  Bacon. 

Symons  v.  James,  2  Y.  &  C.  C.   C.   301 ;  (m)  Duncmribe  v.  Davis,  1  Ha.  195. 

Johnson  v.  Child,  4  Ha.  94  ;  and  note  in  (re)  Earl  Clarendon  y.  Lady  de  Clifford, 

the  former  case  of  Boasman  v.  Johnson,  6  Jur.  965,  V.  C.  Kt.   Bruce  ;  Evans  v, 

sap. ,  the  bond  creditors  had  no  right  to  Smitkson,  cited  there, 

the  rectory  except  under  the  assignment,  (o)  Haynes  v.  Forshaw,  11  Ha.  93  ;  17 

and  their  rights  were  therefore  limited  by  Jur.  930,  V.  C.  Wood, 

that.  (p)  Mower's  Tr.,  8  Eq.  110,  M.  E. 

(yfc)  Harrison  v.  H.  8  Ch.  342.  (?)  Re  Moddy,  11  Ir.  Ch.  369. 

\l)  South  V.  Bloxam,  2  H.  &  M.  467 ;  W  lb. 
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(1.)  Principle  of  foreclosure. 

Equity  having  determined  that  the  mortgage  debt  shall  he  con- 
sidered the  principal,  and  the  land  a  pledge,  and,  as  a  conse- 
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quence,  that  the  mortgagor,  notwithstanding  his  breach  of  General 
condition  and  the  consequent  forfeiture  at  law  of  his  estate,  shall  ^"""P'*- 
be  relievable  in  equity,  on  payment  of  principal,  interest,  and  costs, 
and  the  mortgagee  in  possession  accountable  for  the  rents  and 
profits,  it  became  on  the  other  hand  just  that  the  mortgagee  should 
not  be  subject  to  a  perpetual  account,  nor  converted  into  a  per- 
petual bailiff,  but  that,  after  a  fair  and  reasonable  time  given  to  the 
mortgagor  to  discharge  the  debt,  he  should  lose  his  equity,  or,  in 
other  words,  be  foreclosed  his  right  of  redemption.  On  this  prin- 
ciple rests  the  doctrine  of  foreclosure,  which  we  are  about  to  con- 
sider, and  in  the  application  of  which  the  forbearance  of  equity,  on 
behalf  of  the  mortgagor,  seems  to  be  carried  to  its  utmost  limits, 
even  so  far  as,  in  some  instances,  to  work  a  serious  detriment  to 
the  mortgagee  ;  for  equity  is  ready  to  receive  the  excuses  of  the 
mortgagor,  not  only  for  the  purpose  of  giving  him  time  to  procure 
the  money  previously  to  the  foreclosure  (a),  but  also  for  the  purpose 
of  opening  the  foreclosure,  even  after  many  years'  quiet  possession 
by  the  mortgagee,  under  an  absolute  decree  of  foreclosure  con- 
firmed, signed,  and  inrolled. 

A  mortgagee  may  by  agreement  debar  himself  of  the  right  to  Agreement 

.  .  nut  to  fore- 

foreclose  for  a  given  penod,  and  during  that  time  he  is  precluded  close  for  a 

from  bringing  his  action  to  redeem  a  prior  mortgagee,  because  he  ^^*"  ^^"°  ' 
has  no  right  to  redeem  a  prior  mortgagee  without  praying  a  fore- 
closure against  the  mortgagor  (&). 

The  usual  course  pursued  on  foreclosure  is,  for  the  mortgagee  to  Usual  course 

,  1  »        .      .      1    i°  suit  for 

bring  his  action,  praying  that  an  account  may  be  taken  of  principal  foreclosure, 
and  interest,  that  the  defendant  may  be  decreed  to  pay  the  same 
with  costs  by  a  short  day,  to  be  appointed  by  the  Court,  and  in  de- 
fault thereof,  that  he  may  be  foreclosed  his  equity  of  redemption. 
On  the  defence  coming  in,  the  matter  is  referred  to  chambers  to 
take  the  account,  and  a  judgment  is  made  for  payment  of  principal, 
interest,  and  costs,  within  six  calendar  months  (c)  after  the  chief 
clerk's  certificate  of  what  is  due  on  that  account,  or  iu  default,  the 
mortgagor  shall  stand  foreclosed.  After  the  account  has  been 
taken,  the  chief  clerk  makes  his  certificate,  and  appoints  a  day  for 
payment ;  the  certificate  is  confirmed,  and,  on  default  made,  the 
mortgagee  may  obtain  an  absolute  order  for  foreclosiug  {d) :  the 

(a)  See  Edwards  v.  Cunliffe,  1  Mad.  App.  502,  ed.  3. 
287  in  which  the  period  for  payment  was  (c)  See  2  Eq.  Ca.  Ah.  605. 

enlarged  the  fourth  time,  inf.  p.  1024.  (d)  Senhouse  v.  Earl,  2  Ves.  S.  450. 

(i)  BamsbotUm  v.  Wallis,  Coote  Mtg. 
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order  is   afterwards   signed  and  inroUed,  and  the  foreclosure  is 
complete. 
Mere  under-  If  for  any  reason  the  judgment  to  account,  instead  of  being  made 

mortgagor.  in  the  usual  manner,  proceed  upon  the  undertaking  of  the  mort- 
gagor to  pay  what  shall  be  found  due,  the  mortgagee,  relying  upon 
this  undertaking,  cannot  avail  himself  of  the  right  to  foreclose  if 
default  be  made  in  the  payment  (e). 


(2.)  Sale  instead  of  foreclosure  in  Ireland  and  colonies. 

In  Ireland  and  the  colonies  it  is  the  practice,  instead  of  a  fore- 
closure, to  pray  that  the  estate  may  be  sold,  and  the  monies  applied 
in  satisfaction  of  the  incumbrances,  and  the  surplus  paid  to  the 
mortgagor  (/).  If  there  is  a  deficiency,  the  mortgagee  has  his 
remedy  for  the  difference. 

Where,  therefore,  the  mortgaged  estate  is  situate  in  Ireland  or 
the  colonies,  and  a  suit  is  instituted  in  the  English  Courts  by  the 
mortgagee,  the  proper  course  is  to  pray  a  sale  (g). 

When  a  mortgagee  of  an  estate  in  the  colonies  has  obtained  a 
decree  for  a  sale  in  the  English  Courts,  whether  right  or  wrong,  he 
must  do  whatever  is  requisite  on  his  part  to  prevent  the  colonial 
Court  proceeding  to  sale  (h). 


(3.)  Sale  instead  of  foreclosure  generally. 

Before  the  passing  of  the  Chancery  Amendment  Act  (i),  a  mort- 
gagee could  not  in  general  have  obtained  a  sale  of  the  mortgaged 
estate.  There  were,  however,  several  cases  in  which  he  could  even 
in  England  have  done  so  {k) ;  as  if  the  mortgage  were  of  a  dry 
reversion  (1),  or  of  an  advowson  (m). 


(e)  Dunslow  v.  Patterson,  2  Ph.  341.  {h)  Willink  v.  Bentinck,  1  C.  P.  Coop. 

(/)  Perry  v.   Barker,  13  Ves.   205  ;  t.  Cottenham,  288. 

Hutton   V.    Mayne,    3    J.    &  L.    B86  ;  (i)  15  &  16  Vict.  c.  86,  s.  48. 

McDonough  v.  Shewhridge,  2  Ba.  &  Be.  (k)  2  Spenoe  Eq.  Jur.    676 ;   2  Day. 

555  ;  Drew  v.  O'Sara,  ib.  562  n.  ;  Wilson  Conv.  552,  ed.  3. 

V.  Simsany,  18  Beav.  293  ;  18  Jur.  762.  (l)  How   v.    Vigures,  1  Rep.  in  Oh. 

ig)  2  Spence  Eq.  Jur.  678  ;  Beckford  18  ;  15  Vin.  475  (y). 

V.  KenMe,  1  S.  &  S.  15.     See  Ourdon  r.  (m)  Mackenzie  v.    Sobinson,   3    Atk. 

Sorsfall,  6  Mo.  P.  C.  393.  659,  diet. 
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But  the  mortgagee,  both  of  an  advowson  (n)  and  of  a  rever-  Advowson,  &c. 
sion  (o),  is  entitled  to  foreclose  or  sell. 

So  a  sale  may  be  had  of  stock  {p),  or  of  chattels  (q),  or  of  a 
policy  of  insurance  (r),  unless  there  is  a  trust  to  apply  the  policy- 
monies  when  received,  in  which  case  the  mortgagee  must  wait  till 
the  death  of  the  mortgagor  (s). 

If  the  mortgagor  himself  be  one  of  the  executors  of  the  mort-  Where 

executor  ot 
gagee,  the  action  by  the  co-executors  should  be  for  a  sale  (t).    If  mortgagee  is 

a  person  be  both  heir  and  personal  representative  of  a  deceased  ™°  ^*^'"^' 

mortgagor,  and  admits  in  his  answer  or  defence  that  the  personal 

estate  is  deficient  for  payment  of  debts,  a  sale  may  be  obtained  in 

the  first  instance,  without  a  reference  for  an  account  of  the  personal 

estate  (m). 

And  Lord  Hardwicke  seems  to  have  thought  that  if  the  security  Security 

scanty, 
was  scanty,  a  sale  might  be  decreed  {x). 

If  a  mortgagor  die,  and  his  personal  estate  prove  deficient,  the 
mortgagee  may  pray  a  sale  of  the  mortgaged  estate  in  the  first 
instance. 

In  Dashwood  v.  Bithazey  [y),  where  the  security  was  defective, 
it  was  said  that  a  valuation  might  be  set  on  the  estate,  and  the 
plaintiff  was  to  take  it  pro  tanto.  But  this  observation  seems  to 
apply  to  a  defective,  and  not  a  deficient  security  {2). 

A  trustee,  who  is  a  mortgagee,  will  not  be  allowed  to  foreclose,  Trustee, 
he  is  only  entitled  to  a  sale  (a). 

No  sale  can  be  had  against  a  mortgagee  with  a  paramount  title,  Mortgagee 
without  his  express  consent  (6).  Except  in  foreclosure  suits  under  mount  title. 
15  &  16  Vict.  c.  86,  s.  48  (c),  the  sale  can  only  be  subject  to  his 
mortgage.  The  course  is  to  order  a  sale  free  from  the  mortgagee's 
security  if  he  concurs,  but  subject  to  it  if  he  does  not ;  and 
if  he  be  a  party,  he  will  be  required  at  once  to  consent  or 
refuse  (d). 

(n)  Oardiner  v.  GriffUh,  2  P.   Wms.  nant  v.  Trenchard,  4  Ch.  537. 

403  ;  3  Atk.  559  ;  Long  v.  Storie,  3  De  (u)  Daniel  v.  Skipvnth,  2  Bro.  C.  C. 

Gk  &  S.  308.                      '  155. 

(o)  Slade  v.  Bigg,  3  Ha.  35 ;  Wayney.  (x)  Earl  of  Kinnoul  v.  Money,  3  Sw. 

Hanham,  9  ib.  62  ;  15  Jur.  506.  208,  note. 

{p)  Tucker  v.  Wilsm,  1  P.  Wms.  261 ;  (y)  Moseley,  196. 

Lochwood  V.  Ewer,  2  Atk.  303.  (a)  See  Fish.  Mtg.  515,  n.  (m)  ed.  3. 

(?)  Kemp  v.  Westirook,  1  Ves.  S.  278  ;  (a)    Tennant    v.     Trenchard,    sup.  ; 

Belt's  Supp.  141 ;  Pigotv.  Oubley,  10  Jur.  Simpson  v.  Pattison,  1  Ha.  533. 

N.  S.  318  ;  Story  on  Contracts,  s.  431?  (6)  Langton  v.  L.  7  De  6.  M.  &  G.  30  ; 

(r)  Dyson  v.  Morris,  1  Ha.  422.  1  Jur.  N.  S.  1078. 

(s)  16.  (c)  W-  P-  999. 

(<)  Lticas  V.  Scale,  2  Atk.  56  ;  Ten-  (d)  Wickenden  v.  Bayson,  6  De  G.  M, 
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Investment 
of  purchase 
money,  at 
whose  risk. 


The  invest- 
ment belongs 
to  the  mort- 


The  safest  course  is  always  to  pray  for  a  foreclosure  or  a 
sale  (e). 

In  case  of  a  sale,  the  investment  of  the  purchase  money  is  not  at 
the  risk  of  the  mortgagee,  his  interest  still  runs  on,  and  if  there  is 
any  deficiency  arising  from  the  investment,  he  will  be  repaid  out  of 
the  assets  in  the  administration  suit  in  which  he  has  proved  his 
debt  (/).  Neither  is  the  investment  made  for  his  benefit,  so  that  he 
cannot  claim  accumulations  arising  from  the  purchase  monies,  unless 
they  have  been  carried  to  his  separate  account  (g).  So  where  the 
Crown  has  sold  extended  lands,  the  proceeds  of  which  have  been 
paid  into  Court  under  an  order  obtained  by  the  purchaser,  and  in- 
vested, the  Crown  will  receive  only  its  principal,  interest,  and  costs, 
and  not  a  share  of  the  accumulations  {h). 

"Where  money  representing  the  mortgage  has  been  invested,  and 
the  mortgage  debt  paid  out  of  it,  the  investment  and  accumula- 
tions belong  to  the  mortgagor ;  and  if  the  money  is  blended  vrith 
other  funds,  an  inquiry  will  be  directed  to  ascertain  what  has  arisen 
from  the  investment  of  the  mortgage  fund,  and  of  the  dividends  of 
the  stock  purchased  with  it  (i). 

Upon  a  sale  of  a  business,  the  goodwill  is  sold  also,  and  is 
included  in  the  mortgagee's  security  {k). 


(4.)  Foreclosure  or  sale  against  infants. 

If  the  heir  or  devisee  of  the  mortgagor  is  an  infant  (Z),  a  fore- 
closure or  sale  in  the  alternative  is  prayed ;  and  if  a  foreclosure 
alone  is  prayed,  the  Court  will,  vrith  the  mortgagee's  consent,  refer 
it  to  chambers  to  inquire  whether  it  will  not  be  for  the  infant's 
benefit  that  a  sale  should  be  made  (m),  but  the  mortgagee  may 


&  Gr.  210  ;  Ward  v.  Machinlwy,  2  De  G. 
J.  &  S.  358  ;  10  Jur.  N.  S.  1063. 
*(e)  Jmkvn,  v.  Row,  5  De  G.  &  S.  110  ; 
16  Jur.  1131 ;  Kerrick  v.  Saffery,  7  Sim. 
317. 

(/)  TompseU  v.  Wickens,  3  Sm.  &  G. 
171 ;  2  Jur.  N.  S.  10. 

(g)  Irhy  t.  I.  22  Bear.  217. 

(A)  The  King  v.  De  la  Matte,  2  H.  & 
N.  689  ;  and  see  25  Geo.  3,  c.  35. 

(<)  Taylor  v.  Wai&rs,  1  My.  &  Cr.  266 ; 
6  L.  J.  N.  S.  Ch.  210. 

(&)  Chisswm  v,   Dewes,   5  Russ.   29  ; 


Kingy.  Midlands.  Co.,  17 "W.  R.  113, 
V.  C.  Giifard ;  liap.  Zambton,  3  Ch.  D. 
36,  C.A. 

(Z)  Booth  V.  Mich,  1  Vern.  295 ;  15 
Vin.  475  ;  SclioUfield  y.  Seafidd,  7  Sim. 
669  ;  8  ih.  470.  See  SuUm  v.  Maym,  3 
J.  &  L.  586. 

(m)  AdMns  v.  Graves,  3  L.  J.  Ch.  62, 
M.  R. ;  Mondey  v.  jlf.  1  V.  &  B.  223 ; 
overruling  Goodier  v.  AsMon,  18  Ves.  83. 
As  to  the  parol  not  demurring,  see  Prict 
v.  Carver,  3  My.  &  C.  157;  and  mf, 
p.  996. 
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object  to  such  a  reference,  and  insist  on  a  foreclosure ;  and  it  is  Foreclosure 

may  be  ob- 

clear  that  a  decree  of  foreclosure  against  an  infant  may  be  ob-  taioed. 

tained  (n). 

Where  the  property  was  not  worth  the  mortgage  money,  and  the 

plaintiff  offered  to  pay  the  infant's  costs,  an  immediate  order  for 

foreclosure  absolute  was  made  (o).     And  where  it  appears  clear, 

from  the  circumstances  of  the  case,  that  a  sale  would  be  for  the 

benefit  of  the  infant,  the  Court  will  direct  a  sale  without  the  usual 

reference  {p). 

Where  the  infant  attains  his  majority  previous  to  the  date  of  the  Infant  of  age 
IT-  p  11  111  1-     before  decree, 

decree  directmg  a  reference  to  chambers,  and  he  makes  no  appu- 

cation  to  the  Court,  the  mortgagee  may  obtain  an  immediate 


And  where  the  mortgage  was  for  a  long  term  of  years,  the  Court  Mortgage  for  a 
directed  a  reference  to  ascertain  whether  a  sale  of  the  whole  fee  ficiai  to  sell 
would  be  beneficial  to  infants  who  were  interested  in  the  equity  of  *®*' 
redemption  and  the  reversion,  and  if  so  to  sell  accordingly  (r). 
Eut  this  seems  to  be  an  infringement  of  the  rule  that  the  Court 
cannot  sell  an  infant's  property,  even  for  its  own  benefit. 

The  infant,  being  defendant  in  a  foreclosure  suit,  is  not  entitled  7  Geo.  2,  c.  20. 
to  a  decretal  order  on  motion  under  7  Geo.  2,  c.  20,  or  under 
the  general  jurisdiction  of  the  Court,  to  take  an  account  of  what  is 
due,  and  for  a  reconveyance  on  payment  of  the  sum  found  due,  with 
a  stay  of  proceedings  in  the  mean  time  (s). 

The  usual  order  on  an  action  of  foreclosure  against  an  infant  is  Usual  order, 
for  a  reference  to  chambers,  to  take  the  account  in  the  usual  way, 
and  appoint  a  day  for  payment,  and  in  default  of  payment,  the 
defendant  is  to  be  foreclosed ;  and  the  decree  is  to  be  binding  on 
the  infant,  unless,  on  being  served  with  a  subpoena  to  shew  cause 
against  the  same,  he  shall,  within  six  months  after  he  shall  have  inf  t  ah  " 
attained  the  age  of  twenty-one  years,  shew  to  the  Court  good  cause  at  21. 


(w)  Williamson  v.  Gordon,  19  Ves.  114 ;  Sifkin  v.  Davis,  Kay,  App.  xxi. ;  Mears 

Mallack  y.  Gallon,  ZV.  "Wms.  352  ;  Zyne  v.  Best,  10  Ha.  App.  11.;  SchoUfieU  v. 

V.  Willis,  ib.  n. ;  Bishop  of  Winchester  v.  Heajield,   sup.  ;    Bedshaw    v.    Newiold, 

Bcavor,  3  Ves.  317  ;  Booth  v.  Rich,  sup. ;  12   Jur.    833,  V.  C.   Kt.  Brace ;  Cock- 

Gundry  v.  Baynard,  2  Vem.  479  ;  Taylor  bum  v.  Ankett,  3  W.  R.  641  ;  Clinton  v. 

V.  Phillips,  2  Ves.  S.  23.    And  see  Price  Bernard,  Dm.  287. 

T.  Carver,  sup.  (s)  Davis  v.  Dowding,  sup. 

(o)  Croxon  v.  Laver,  12  W.  R  237 ;  3  (r)  Poster  v.  Bddy,  18  L.  J.  Ch.  151  ; 

N.  E.  238 ;  Set.  Dec.  685,  od.  3  ;  712,  13  Jur.  761,  V.  C.  Kt.  Bruce, 

ed.  4.  («)  Taylor  v.  Coates,  3  Ha.  263. 

(p)  Davis  V.  Dovding,  2  Keen,  247  ; 

3  B  2 
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cause  to  the  contrary  (t).     This  does  not  apply  when  the  infant 

is  a  trustee  for  himself  and  others  (m). 

If  there  are  several  defendants,  and  default  is  made  in  payment, 

the  foreclosure  will  be  made  absolute  on  such  of  the  defendants  as 

are  adult,  but  as  to  the  infants,  the  clause  nisi  may  be  repeated  (a;). 

Infant  shewing  The  infant,  however,  need  not  wait  until  twenty-one  to  shew  cause 
cause. 

against  the  decree.     He  may,  by  his  next  friend,  shew  cause  at 

any  time  (y).  If  he  shews  cause,  he  may  put  in  a  new  defence  {zj. 
He  cannot,  however,  go  into  the  account  or  redeem,  but  must  shew 
error  in  the  decree  (a) ;  and  if  he  does  not  shew  cause  within  the 
limited  time,  he  will  be  bound  (6).  The  process  by  subpoena  is  to 
be  served  on  the  defendant  on  his  coming  of  age,  and  is  a  judicial 
writ  (c).  And  no  alteration  has  been  made  in  this  practice  since 
the  passing  of  1  Wm.  4,  c.  47,  s.  10,  which  has  provided  that  the 
parol  shall  not  demur  by  reason  of  infancy  (d). 
Parol  de-  In  Price  v.  Carver  (d),  the  L.  C.  said,  with  reference  to  the  last 

™^™^'  mentioned  act,  "  I  have  always  conceived  that  the  parol  demurred 

in  equity  in  those  cases  only  in  which  it  would  have  demurred  at 
law ;  the  origin  and  limits  of  this  course  at  law  are  well  explained 
in  Flasket  v.  Beeby  (e),  and  the  cases  there  put,  of  the  parol  de- 
murring, have  no  reference  to  the  cases  in  equity,  in  which  a  day 

Price  V.  ig  given  an  iafant  to  shew  cause ;  indeed,  the  shape  of  the  decree 

Carver, 

m  the  two  cases  is  perfectly  different ;  when  the  parol  demurs  in 

equity  nothing  is  done  to  affect  the  infant,  but  when  a  day  is  given 
the  decree  is  complete,  but  the  infant  has  a  day  given  to  shew  cause 
against  it,  and  if  he  do  not  shew  good  cause  within  the  time  speci- 
fied, he  is  bound.  In  some  cases,  indeed,  the  distinction  is  most 
apparent,  the  Court  decided  that  the  parol  did  not  demur,  and 
therefore  made  the  decree,  but  gave  the  infant  a  day  to  shew 
cause.  All  cases  of  foreclosure  and  partition,  and  all  others  in  which 
a  conveyance  is  required  from  an  heir,  except  those  in  which  the 

(i)  3  Bac.  Ab.   615  ;  Bennett  v.  Ed-         (a)  Mallack  v.  Galton,  3  ib.  852 ;  I/yne 

wards,  2  Vern.   392 ;   Levmg  v.   Lady  v.  Willis,  ib.  n. ;  Bishop  of  Winchester 

Caverly,   Pre.    Ch.    229 ;    Newbury   v.  v.  Beamor,  3  Ves.  317 ;   Williamson  v. 

Marten,  15  Jur.  166,  V.  C.  Cranworth ;  Gordon,  sup. ;  Kelsall  v.  K.  2  My.  &  E. 

Set.  Deo.  341,  ed.  2  ;  714,  ed.  4.  409,  414. 

(«)  Foster  v.  Parker,  8  Ch.  D.  147,  R.  (6)  3  Bac.  Ab.  615. 

(x)  Williamson  v.  Gordon,  19  Ves.  114.  (c)  1  Dan.  C.  P.  154,  ed.  5. 

{y)  Richmond  v.  TayUwr,  1  P.  Wms.         {d)  Price  y.Caroer,  3  My.  &  Cr.  157  ; 

736  ;  Bennett  v.  Bee,  2  Atk.  531.  ScholefleU  v.  Seafield,  7  Sim.  669  •  8  iJb. 

(2)  Bermett  v.  Lee,  sup.;  Fountain  v.  470. 
Cairn,  1  P.  Wms.  504  ;  Napier  v.  Bging-         (e)  4  East,  485. 
ham,  2  ib.  401. 

Digitized  by  Microsoft® 


Sbct.  4.  FOEECLOSURE  OR  SALE  AGAINST  INFANTS.  997 

parol  would  demur  at  law,  are  cases  in  which  a  day  is  given,  but 
the  parol  does  not  demur.  Of  all  such  cases  the  statute  takes  no 
notice,  and  affords  no  remedy  for  them,  except  that  by  the  11th 
sect,  it  enables  the  Court  to  take  from  the  infant  the  legal  estate 
of  property  decreed  to  be  sold  for  the  payment  of  debts,  but  for 
that  purpose  only,  in  all  other  cases  in  which  a  conveyance  is  re- 
quired from  an  infant,  the  law  remains  as  before,  and  the  practice, 
therefore,  must  remain  the  same ;  there  must  be  a  decree  for  the 
infant  to  convey  at  twenty-one,  and  he  must  have  a  day  to  shew 
cause  as  before." 

Under  special  circumstances,  the  Court  will  refuse  a  decree  of  Foreclosure 

'■         _  ^  sometimes 

foreclosure  against  an  infant,  as  in  a  case  in  which  a  mortgage  was  refused. 

assumed  to  be  made  under  a  power,  and  it  was  a  question  whether 

the  power  was  well  exercised  (/) ;   and  in  another  case  (g),  in 

which  the  security  was  defective,  but  the  heir  was  bound  to  make 

further  assurance  by  his  ancestor's  covenant.    In  the  latter  case, 

the  Court  ordered  the  account  to  be  taken,  and  a  day  appointed 

for  payment,  and  in  case  of  default  the  mortgagee  was  to  be  let 

into  possession,  and  the  infant,  on  attaining  twenty-on§,  ^as  to 

convey,  unless,  within  six  months,  he  shewed  good  cause  to  the 

contrary. 

If  the  infant  be  the  plaintiff,  and  bring  his  action  by  his  guardian 
to  redeem,  and  a  day  is  given  for  that  purpose,  and  default  made 
in  payment,  and  the  action  consequently  dismissed,  which,  as  herein- 
after stated  (gg),  is  tantamount  to  a  foreclosure,  it  does  not  seem 
clear  whether  the  infant  will  be  bound,  or  will  have  six  months 
after  he  comes  of  age  to  shew  cause  (h). 

It  has  been  already  stated,  that  in  case  of  infancy,  a  sale  should 
be  prayed  by  the  mortgagee  (i),  by  which  the  infant  will  be 
bound  (k) ;  and  the  practice  has  been  that  if  the  infant  is  decreed 
to  join  ia  the  conveyance  when  of  age,  a  day  will  be  given  him  after 
he  comes  of  age,  within  which  he  may  shew  cause  to  the  con- 
trary (I).  But  if  the  mortgagee  is  willing  to  dispense  with  the  Sale  without 
infant's  concurrence,  a  sale  may  be  made  without  him,  and  conse- 


infant's  con- 
currence. 


(/)  SayU  y.  Freeland,  2  Vent.  350.  {k)  Booth  v.  Rich,  1  Vem.  295 ;  SchoU- 

(g)  Spender   v.   Boyes,    4    Ves.   370 ;  field  v.  Seafield,  sup. 

Oldaker  v.  Betford,  2  L.  J.  Ch.  47.  (1)  Cooke  v.  Parsons,  2  Yern.  429 ; 

(jrflt)  Inf.  p.  1099.  Pre.  in  Ch.'184  ;  Fountain  v.  Caine,  sup. ; 

{h)  See  Gregory  v.  Molesworth,  3  Atk.  Adams  v.    Gould,   2    Dick.   443  ;   and 

625 ;  Napier  v.  Effingham,  sup.  Price  v.  Carver,  3  My.  &  C.  157, 

(i)  Sup.  p.  994, 
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No  day  to 
show  cause 
unless  oonvey- 
anoe  required, 


or  under 

1  Wm.  4,  c.  47, 

2  &  3  V.  0.  60, 
11  &  12  V. 

c.  87. 


quently  a  day  need  not  be  given  him  (m) ;  and  according  to  a 
decision  of  the  V.  C.  of  England,  the  infant  heir  may  he  decreed 
to  join  in  the  conveyance  under  the  11th  sect,  of  1  Wm.  4, 
c.  47,  without  having  a  day  to  shew  cause,  though  the  suit  be 
not  for  administration,  but  merely  to  compel  a  sale  of  the  pro- 
perty (re). 

It  would  seem  that  a  day  to  shew  cause  is  not  required,  unless  a 
conveyance  is  directed,  either  in  form  or  siibstance  (o) ;  or  where 
the  estate  descended  to  the  infant  heir,  subject  to  a  lien  or  equitable 
charge  (p). 

And  with  respect  to  sales  of  mortgaged  estates,  made  in  suits 
for  the  payment  of  debts  under  1  Wm.  4,  c.  47,  s.  12,  2  &  3 
Vict.  c.  60,  and  11  &  12  Vict.  c.  87,  it  is  clear  that  the  infant 
has  no  longer  a  day  to  shew  cause.  And  under  the  Trustee 
Act,  1860  (q),  which  enables  the  Court  to  make  a  conveyance  in 
the  case  of  an  idfant  heir  or  devisee,  a  day  to  shew  cause  would 
seem  not  to  be  required  (r). 


Married 
woman. 


Usual  decree. 


(5.)  Foreclosure  as  to  married  women. 

The  same  reasoning  does  not  hold  in  the  case  of  coverture,  as  of 
infancy,  for  the  law  considers  that  a  woman,  on  her  marriage,  has 
reposed  in  her  husband  suf&cient  authority  to  protect  her  interests, 
and  therefore  a  decree  of  foreclosure  against  a  married  woman  and 
her  husband,  of  the  right  of  redemption  in  the  wife,  will  be  binding, 
and  she  will  not  be  allowed  a  day  after  discoverture  (s).  If,  how- 
ever, the  mortgaged  estate  (the  mortgage  being  an  equitable  one) 
is  sold  under  a  decree,  the  Court  has  no  power  to  compel  the  feme 
covert  mortgagor  to  convey  to  the  purchaser,  though  she  seems  to 
become  a  trustee  within  1  Wm.  4,  c.  60  (t). 

The  usual  decree  is  made  in  the  case  of  a  married  woman ;  it 


(m)  Cooke  v.  Parsons,  2  Tern.   429 ; 
Pre.  in  Ch.  184. 
{n)  Scholefieldy.  Seafield,  7  Sim.  660; 

8  ib.  470.  But  see  the  judgment  in  Price 
v.  Comer,  3  My.  &  0.  157. 

(o.)  Sheffield  v.  SuoJiess  of  Bueks,  West, 
t.  Hardw.  682  ;  ClMon  v.  Bemmd,  Dru. 
287  ;  HutUm  v.  Maym,  3  J.  &  L.  586 ; 

9  Ir.  Eq.  E.  343 ;  Tilsmi  v.  Lawder,  2 
Dr.  &  "W.  285  ;  Malum  v.  Dawson,  ib. 
286,  n. ;  Walsh  v.  Trevamrmn,  16  Sim. 
180.  And  see  Be  Williams'  Estate,  S  De 
G.  &  S.  515. 
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{p)  Brook/ield  v.  Bradley,  3aa.  632. 

(?)  13  &  14  Vict.  O.60,  s.  30. 

(r)  Fish.  Mtg.  1087,  ed.  8 ;  Boyyra  t. 
Wright,  4  De  G.  &  S.  265  ;  15  Jur.  981. 
See,  however,  Newhwry  v.  Martin,  ib. 
166 ;  and  Bancock  v.  M.  Set.  Dec. 
387,  ed.  2  ;  577  and  689,  ed.  3.  And  see 
inf.  p.  1002. 

(s)  Mallack  y.  Galton,  3  P.  Wms.  352. 

(0  Jordan  v.  Jpnes,  2  Ph.  170 ;  16 
L.  J.  Ch.  93.  And  see  Bees  v.  EeUh,  11 
Sim.  388. 
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cannot  be  immediate  even  by  consent  (u). 

In  a  suit  for  foreclosure  of  tbe  wife's  leasebolds,  where  the  hus- 
band had  become  insolvent,  a  right  of  redemption  was  given  to  the  Wherehusband 

°  J.  o  insolvent. 

Wife,  as  well  as'  to  the  assignees  of  the  husband ;  and  the  same  right 

was  given  in  the  case  of  a  mortgage  of  the  wife's  real  estate  (x). 

The  estate  of  the  husband  or  wife,  as  the  case  may  be,  will  be 
indemnified  out  of  the  estate  of  the  other  of  them  for  whose  benefit 
■  the  money  was  raised  (y). 

As  to  judgments  against  the    separate  estate  of   a  married  judgments  d. 
woman,  see  generally  (yy).   A  judgment  on  a  covenant  of  a  married  gg^tes. 
woman  binds  her  separate  estate  existing  at  the  date  of  the  judg- 
ment, including  (if  her  husband  is  then  dead)  separate  estate,  with 
a  restraint  against  anticipation  {zz). 

(6.)  Sale  under  15  &  16  Vict.  c.  86. 

Under  15  &  16  Vict.  c.  86  (the  Chancery  Practice  Amendment  Power  of 
Act),  s.  48,  the  Court  is  now  empowered  in  a  foreclosure  suit  at  the  in  foreclosure 
requefet  of  any  party  concerned,  instead  of  foreclosing,  to  direct  a  sale  ®"*- 
of  the  mortgaged  property  upon  such  terms  as  the  Court  thinks  fit, 
and  without  of  necessity  giving  time  to  redeem.     If  the  request 
proceed  from  any  parties  other  than  the  mortgagee,  the  sale  is  not 
to  be  directed  except  with  his  consent  or  upon  a  proper  deposit  in 
Court  to  secure  the  performance  of  the  prescribed  terms.     It  is  a 
matter  for   the  discretion  of  the  Court  and  in  relief  of  the  mort- 
gagee ;  and  it  is  no  objection  that  the  action  does  not  pray  fore- 
closure or  that  the  mortgagee  has  a  power  of  sale  (z). 

The  order  is  not  of  course,  though  the  property  is  incumbered  In  what  oases. 
beyond  its  value ;  there  must  be  such  complication  that  the  common 
decree  cannot  be  conveniently  worked  (a).     It  must  be  manifestly 
for  the  benefit  of  aU  parties  (6). 

The  order  will  be  made  though  the  third  incumbrancer  re- 
fuses if  the  rest  consent  (c),  and  at  the  request  of  the  mort- 
gagee if  the  mortgagor  be  bankrupt  (d),  and  in  the  absence  of 

(M)5"arm(Wiv.^cmnedj/,  10Ha.App.  51.  V.  0.  Malins. 

(k)  Oleaves  v.  Paine,  1  De  G.  J.  &  S.  (z)  HuUon  v.  Sealy,  4  Jur.  N.  S.  450, 

87  ;  9  Jur.   N.  S.  366.     And  see  Exp.  Y.  C.  Stuart.   See  Macrae  v.  Ellerton,  ib. 

Paine,  3  De  G.  J.  &  S.  458  ;  9  Jur.  N.  S.  967,  V.  0.  Stuart. 

701.     And  see  Levns  v.  Poole,  3   Giff.  (a)  Mioms  v.  Soltom,  16  Beav.  259  ; 

636  ;  8  Jur.  N.  S.  536.  16  Jur.  1077,  M.  R. ;  Robert  v.  Price,  1 

(y)  Wilkinson  v.  Beale,  1  L.  J.  Ch.  89,  W.  E.  303. 

V.  C.  E.  ;  Gray  v.  Dowman,  27  ib.  702  ;  (6)  Hurst  v.  PC.  16  Beav.  372  ;  22  L.  J. 

6  W.  R.   571,  V.  C.  Kindersley.     And  Ch.  538. 

see  inf.  p.  1080.  (c)  Wickham  v.  Nicholson,  19  Beav.  38. 

{yy)  Sup.,  p.  212.  (<^)  Cator  v.  Beeves,  9  Ha.  App.  liiL  n,; 

(sa)  Pike  V.  FUzgibbon,  U  Ch.  D.  837,  16  Jur.  1004. 
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In  Trhat  cases. 


the  mortgagor  when  the  action  has  been  taken  pro  confesso  against 
him  (e). 

Also  if  the  premises  being  leasehold  are  unlet  and  could  not  be 
let  ( /) ;  or  where  the  rents  are  insufficient  to  pay  the  interest  of  the 
first  mortgage  (g) ;  or  the  mortgagor  is  an  infant  (h) ;  but  it  will  be 
refused  where  the  property  is  likely  to  increase  in  value  (i). 
At  what  stage.  The  order  may  be  made  without  the  consent  of  the  mortgagor  (k), 
but  cannot  be  made  after  a  decree  (l),  nor  on  an  interlocutory 
application  (m).  But  the  Court,  in  making  a  decree  for  foreclosure, 
has  giTsn  liberty  to  any  party  to  apply  in  chambers  for  a  sale  («). 

A  deposit  must  be  made  to  cover  an  abortive  sale  (o). 

The  conduct  of  sale  has  been  given  to  the  second  mortgagee  (p) ; 
and  biddings  will  be  reserved  so  as  to  cover  plaintiff's  claim  (q). 

Where  the  proceeds  of  sale,  being  invested,  have  become  in- 
sufficient from  a  fall  in  the  funds,  the  mortgagee  can  prove  for  the 
difference  in  a  suit  to  administer  the  mortgagor's  estate  (r). 

There  is  no  fixed  time  allowed  for  redemption  under  the  act,  but 
three  months  has  been  taken  as  a  convenient  limit  adversely  to  the 
mortgagor  (s). 

For  the  form  of  order,  see  {t). 

An  order  must  be  made  for  payment  first  (u). 


Deposit. 


Time  for 
redemption. 


(e)  Woodford  v.  Broohing,  17  Eq.  425, 
V.  C.  Bacon.     But  see  Jones  v.  Bailey, 

17  Beav.  582. 

(/)  Foster  v.  Haney,  i  De  G.  Jo.  & 
Sm.  69  ;  11  W.  R.  899. 

(g)  Phillips  V.  QuUeridge,  4  De  6.  & 
Jo.  531. 

(h)  Hears  v.  Best,  10  Ha.  App.  li. ; 
Wigham  v.  Measor,  5  W.  E.  394,  V.  C. 
Wood  ;  Sicken  v.  Davis,  Kay,  App.  xxi. 

(i)  Surst  V.  H.  16  Beav.  372  ;  27  L.  J. 
Ch.  372. 

(fc)  Newman  v.  Selfe,  33  Beav.  522 ; 
10  Jur.  N.  S.  261. 

(l)  QirdUstone  v.  Lavender,  9  Ha.  App. 
liii.;  16  Jur.  1081 ;  Campbell  v.  Moxhay, 

18  ib.    641,   V.   C.   Stuart.      But  see 
Laslett  V.  Cliffe,  2  Sm.  &  G.  278. 

(m)  Wayn  v.  Lewis,  1  Drew.  487  ;  22 
L.  J.  Ch.  22. 


(w)  Burmester  v.  Moxon,  35  Beav. 
310. 

(o)  Bellamy  v.  Cockle,  18  Jur.  465, 
v.  C.  Wood;  WhitfieldM.  Moberts,  5  Jur. 
K.  S.  113  ;  28  L.  J.  Ch.  431,  M.  E.; 
Corsellis  v.  Potman,  4  Eq.  156,  V.  C. 
Stuart. 

{p)  ffewitt  V.  Namsm,  28  L.  J.  Ch.  49, 
V.  C.  Kindersley. 

(?)  Whitfield  V.  Boberts,  mp. 

(r)  Tompsett  v.  Wickens,  3  Sm.  &  G. 
171 ;  2  Jur.  N.  S.  10. 

(s)  Newman  v.  Selfe,  sup.;  Lloyd  v. 
Whiitey,  17  Jur.  764  ;  Smithv.  Robinson, 
1  Sm.  &  G.  140. 

(t)  Staines  v.  Endlin,  16  Jur.  965  ;  9 
Ha.  App.  liii.;  Cator  v.  Reeves,  ib.  1004; 
Boydell  v.  Manby,  ib.  App.  liii. 

(m)  Smith  V.  Robinson,  sup. 
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(7.)  Confirmation  of  Sales  Act. 

A  mortgagee  may  sell  by  availing  himself  of  the  Confirmation  of  25  &  26  V. 
Sales  Act  (25  &  26  Vict.  c.  10),  by  which  every  trustee  and  other 
person  at  or  after  the  passing  of  the  act  authorised  to  dispose  of 
land  by  way  of  sale,  exchange,  partition,  or  enfranchisement,  may, 
unless  forbidden  by  the  instrument  creating  the  trust  or  power,  but 
not  without  the  previous  sanction  of  the  Court  of  Chancery,  so 
dispose  thereof  with  an  exception  or  reservation  of  any  minerals,  and  Sale  of  surface 

.  1  .  .  .  -without 

with  or  without  rights  and  powers  of  or  iacidental  to  the  working,  minerals, 

getting,  or  carrying  away  of  such  minerals,  or  may  (unless  forbidden 

as  aforesaid)  dispose  in  like  manner  of  the  minerals  with  or  without 

such  rights  or  powers  separately  from  the  residue  of  the  land,  and  and  of  minerals 

in  either  case  without  prejudice  to  any  future   exercise  of    the  face. 

authority  with  respect  to  the  excepted  minerals  or,  as  the  case  may 

be,  the  undisposed  of  land. 

The  sanction  of  the  Court  may  be  obtained  on  the  petition  in  a  Petition  for 

sale. 
summary  way  of  the  trustee  or  other  person  authorised  to  dispose  of 

the  land,  and  the  sanction  once  obtained  extends  to  dispositions  to 
be  made  from  time  to  time  of  any  lands  comprised  in  the  order 
without  further  application  to  the  Court  (x). 

The  act  extends  to  mortgagees  with  power  of  sale,  and  a  mort-  Mortgagee 
gagee  may  obtain  an  order  under  it  although  he  has  already  com- 
menced and  set  down  for  hearing  a  suit  for  foreclosure,  and  the 
Court,  on  being  satisfied  that  the  sale  of  the  surface  separately  from 
the  minerals  will  be  more  productive,  will  make  the  order  notwith- 
standing the  objection  of  subsequent  incumbrancers,  and  even 
without  requiring  them  to  be  served  with  the  petition  [y). 


(8.)  Sale  under  the  Trustee  Acts,  1850  and  1852. 


The  Trustee  Act,  1850,  directs  («),  that  when  a  decree  shall 
have  been  made  by  any  Court  of  Equity,  directing  the  sale  of  any  gaie  for  paj 
lands  for  the  payment  of  the  debts  of  a  deceased  person,  every  ^^^1°^ 
person  seised  or  possessed  of  such  lands,  or  entitled  to  a  contin- 
gent right  therein  as  heir,  or  under  the  will  of  such  deceased 


{x)  8.  2.  634,  V.  C.  Wickens. 

(y)  Beaumont's  Mtg.  Tr.,  12  Eq.  86,         (z)  13  &  14  Vict.  c.  60,  s.  29, 
V.  C.  Maling ;   Wilkinson's  Mtg.,  13  tS. 
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Decree  for  sale 
for  any  pur- 
pose. 


debtor,  shall  be  deemed  to  be  so  seised,  possessed,  or  entitled, 
upon  a  trust  within  the  meaning  of  the  act ;  and  the  Court  may 
discharge  the  contingent  right  under  the  will  of  such  deceased 
debtor  of  any  unborn  person. 

And  the  Trustee  Act  of  1852,  directs  (a)  that  when  any  decree 
or  order  shall  have  been  made  by  any  Court  of  Equity,  directing 
the  sale  of  any  lands  for  any  purpose  whatever,  every  person  seised 
or  possessed  of  such  land,  or  entitled  to  a  contingent  right  therein, 
and  bound  by  the  decree  or  order,  shall  be  deemed  to  be  seised, 
possessed,  or  entitled  within  the  act  of  1850  ;  and  the  Court  may, 
if  it  thinks  fit,. make  a  vesting  order  of  such  lands,  which  shall  be 
as  effectual  as  a  proper  assurance  made  by  a  person  free  from  dis- 
ability. 
Sale  for  costa.  A  sale  for  payment  of  costs  was  not  within  the  act  of  1850  (&), 
but  is  within  the  act  of  1852  (c). 


31  &  32  V. 

.;.  68. 


Notice  by 

secured 

creditor. 


Mortgage  pre- 
mises to  be 
retained  in 
satisfaction. 


(9.)  Foreclosure  under  the  Liquidation  Act,  1868. 

By  31  &  32  Vict.  c.  68,  s.  12,  it  is  provided,  for  facilitating  the 
claims  of  secured  creditors,  that  in  any  case  of  bankruptcy, 
arrangement,  or  winding  up  within  the  act,  any  person  being,  or 
claiming  to  be,  a  creditor  on  the  estate  in  liquidation,  and  holding 
or  claiming  a  security,  charge,  or  hen  on  the  assets  of  the  estate, 
may,  without  suit,  give  notice  in  writing  to  the  liquidators  and  the 
debtor,  stating  his  debt  or  demand,  and  the  security,  charge^  or 
lien  which  he  holds  or  claims ;  and  requiring  payment  of  his  debt 
or  demand  within  a  time  therein  specified,  not  being  less  than  six 
months  from  the  delivery  of  the  notice. 

Unless  the  liquidators  within  the  time  specified  either  comply 
with  the  notice,  or  give  to  the  creditor  a  counter  notice  to  the  efi'ect 
that  they  dispute  his  right  to  the  security,  charge^  or  lien  held  or 
claimed  by  him,  then  from  and  after  the  expiration  of  the  time 
specified,  the  creditor  shall  be  entitled  and  bound  to  retain  and 
accept  in  full  and  final  satisfaction  of  the  debt  or  demand  stated 
in  his  notice,  that  portion  of  the  assets  on  which  he  holds  or  claims  . 
the  security,  charge,  or  lien,  and  all  right  and  title  of  the  liqui- 
dators and  debtor  therein  shall  thenceforth  be  foreclosed. 


(o)  15  &  16  Vict.  c.  55,  a.  1. 

{b)  Weston  v.  FiUr,  5  De  G.   &  S, 


608. 
(e)  Lew.  Tr.,  893,  ed.  7. 
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The  liquidators  and  debtor  shall,  at  the  cost  of  the  estate,  exe- 
cute and  do  all  things  necessary  or  proper  for  vesting  in  the 
creditor  such  portion  of  the  assets  as  aforesaid,  free  from  all  right 
of  redemption  by  such  liquidators  or  debtor. 


(10.)  Foreclosure  or  sale  against  the  Crown. 

Where  the  equity  of  redemption  escheats  or  becomes  forfeited  to 
the  Crown,  a  decree  of  foreclosure  cannot  be  obtained,  and  if  the 
legal  estate  has  escheated  or  become  forfeited,  the  Court  will  not 
order  a  sale,  unless  in  an  administration  suit  (d).  But  the  Court 
wiU  give  substantial  relief  by  decreeing  that  the  mortgagee  shall 
hold  until  redeemed  by  the  Crown  (e),  or  the  mortgagee  may  me- 
moriahse  the  treasury.  And  if  the  estate  has  been  sold  under  an 
extent  of  the  Crown,  the  Court  will  order  the  equitable  incum- 
brances to  be  paid  out  of  the  proceeds  (/).  If  the  estate  is  de- 
creed to  be  sold  in  an  administration  suit,  as  against  the  Crown  in  administia- 
having  the  legal  estate  by  escheat,  liberty  will  be  given  to  the  ^°^  ^"^ ' 
purchaser  to  apply  to  the  Crown  for  a  grant,  and  he  will  be  decreed 
to  hold  the  property  in  the  mean  time  as  his  own  (g). 

If  the  mortgagor  dies  without  heir,  and  the  legal  estate  is  in  a  Legal  estate  in 
trustee,  then  there  is  no  foundation  for  any  claim  of  the  Crown  by  ^  *"«*«6' 
escheat,  and  the  Court  will  decree  a  sale  in  favour  of  an  equitable 
mortgagee  (A). 

Where  the  mortgagor's  interest  in  leaseholds  was  forfeited  to  the  Leaseholds. 
Crown  for  felony,  the  decree  against  the  Crown  was  sale,  not  fore- 
closure {i), 

33  &  34  Vict.  c.  23  (it)   abolishes   forfeiture  for  treason  or  Forfeiture  for 
felony,   and  vests    the  real  and  personal    property  in  admiois-  feimy'abo- 
trators  appointed  by  the  Crown  (Z) ;  and  until  an  administrator  is  li»''«'l- 
appointed,  it  enables  an  interim  curator  appointed  by  justices  (m) 
to  sue  and  defend  actions  {%).     It  is  apprehended  that  the  decree 

(d)  Eodge  v.  AU.  Oen.  3  Y.  &  C.  342 ;     S.  C.  6  Pri.  411,  478. 
Sogers  v.  Maule,  1  Y.  &  C.  C.  C.  4.    But         (g)  Rogers  v.  Maule,  sup. 

see  PrescoU  v.  Tyler,  1  Jur.  470  ;  2  iJ.  (A)  Fresco  t  v.  Tyler,  mp.     See  Scott 

870,  M.  E.  V.  Bobarts,  4  W.  R.  499,  M.  R. 

(e)  Bodge  v.  AU.  Gen.  sup.     See  Ban-         (i)  BartUtt  v.  Eees,  12  Eq.  395,  M.  R. 
eoek  V.  Att.  Oen.  12  W.  R.  569 ;  10  Jur.         [k)  Sup.  p.  35. 

N.  S.  557,  V.  C.  Zindersley ;  SvMom,  v.  if)  Ss.  9  and  10. 

Smith,  cited  iJ.  n.;  JSeeve  v.  Att.  Oen.  2  (m)  Sect.  21. 

Atk.  223.  (n)  Sect.  24. 
(/)  Caaberd  v.  Att.  Gen.  Dan.  238 ; 
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would  now  be  against  the  administrators  or  interim  curator,  and  in 
the  usual  form  (o). 

(11.)  Forecloswe  or  sale  in  lankruptcy. 

For  sale  or  foreclosure  in  bankruptcy  generally,  see  sup,  p.  887. 

It  is  doubtful  whether  the  Court  of  Bankruptcy  can  direct  a  sale 
at  the  instance  of  an  equitable  mortgagee,  if  the  prior  mortgagee 
does  not  consent  (jp) ;  but  with  the  consent  of  the  mortgagee,  an 
order  may  be  made  by  the  Bankruptcy  Court  for  the  delivery  of  the 
premises  to  him  (q). 

Where  a  mortgagor  becomes  bankrupt  pending  the  suit,  the 
trustee  in  bankruptcy  is  not  bound  by  a  decree  for  foreclosure  in 
his  absence  (r). 


The  assignee 
of  the  niort- 


Aesignee  of 
mortgagee 
pendente  lite. 


One  of  several 
mortgagees. 

Cestui  que 
trmt  of  mort- 
gage debt. 


(12.)  Parties  to  an  action  of  foreclosure. 

It  is  requisite  to  consider  what  parties  are  necessary  to  an  action 
for  foreclosure  or  sale.     The  general  rule  of  the  Court  is,  that . 
all  persons  having  an  interest  in  the  mortgage  security  or  equity  of 
redemption  must  be  made  parties. 

The  mortgagee,  or  persons  claiming  under  him,  will  be  the 
plaintiff  or  plaintiffs. 

Where  the  mortgagee  has  assigned  his  mortgage  inter  vivos, 
such  assignee  (or  the  last  assignee,  if  there  have  been  several 
assignments)  may  alone  foreclose,  without  bringing  the  original 
mortgagee  (or  the  intermediate' assignees)  before  the  Court  (s). 

If  after  the  institution  of  a  foreclosure  suit,  but  before  a  decree, 
the  plaintiff  assign  his  interest,  and  such  assignee  again  assign  by 
way  of  sub-mortgage,  and  then  the  assignee  and  his  sub-mortgagee 
join  in  reviving  the  suit,  and  the  assignee  then  becomes  insolvent, 
the  sub-mortgagee  may  alone  by'  supplemental  action  bring  the 
assignees  in  insolvency  before  the  Court,  and  obtain  the  benefit  of 
the  foreclosure  suit  (t). 

One  of  several  mortgagees  may  foreclose,  though  the  others  will 
not  join,  but  the  others  must  be  made  defendants  (m). 

Where  one  of  several  cestuis  que  trust  of  the  mortgage  money 


(o)  But  see  Set.  Dec.  1044,  ed.  4. 
(p)  Be  Thomson,  1  Fonbl.  Eep.  iaBL 


(r)  Wood  V.  Surr,  19  Beav.  551. 
{s)  1  Dan.  C.  P.  175,  191,  ed.  6. 
29.  (<)  Ward  v.  Forrest,  10  Beav.  552. 

(g)  Hxp.  Fletcher,  9  Ch,  D.  8S1,  C.  A.         («)  Luke  v.  S.  Kensingtmi  Botel  Go.,  11 
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sues  for  foreclosure,  the  rest  must  be  parties  (x) ;  but  a  person 
entitled  to  part  of  the  mortgage  money  cannot  bring  his  action  of 
foreclosure  for  an  aliquot  part  of  the  estate  {y). 

In  a  subsequent  chapter  (z)  it  will  be  explained  that  in  whatever 
form  the  money  is  made  payable,  it  will  belong  to  the  executor,  and  Executor  of 
that  the  heir  at  law  of  a  mortgagee  in  fee  is  a  trustee  of  the  estate  ™ 
for  the  personal  representative.     It  is,  therefore,  good  cause  of  de- 
murrer to  an  action  of  foreclosure  by  the  heir  of  the  mortgagee,  that 
the  executor  of  the  mortgagee  is  not  a  party  (a),  and  even  if  the 
action  be  not  demurred  to,  but  it  comes  out  in  the  course  of  the 
hearing  that  the  executor  is  not  a  party,  the  plaintiff  caimot,  it 
seems,   be  permitted  to  proceed  (6).     But,   nevertheless,   if  the 
cause  proceed,  and  a  decree  is  obtained  by  the  heir  of  the  mort- 
gagee without  the  executor,  it  will  be  binding  on  the  mortgagor ; 
and,  it  seems,  the  heir  of  the  mortgagee  may  either  pay  the  mort- 
gage debt  to  the  personal  representative  or  give  up  the  estate  (c). 
There  is  an  exception  in  the  case  of  a  Welch  mortgage,  as  an  Welch  Mort- 
indulgence  to  the  plaintiff  (d). 

The  personal  representatives  of  the  original  mortgagee  must  be 
parties  to  the  suit  of  his  sub-mortgagee  to  foreclose  the  original 
mortgagor  in  respect    of   their  right  to   redeem  the   sub-mort-  Sub-mortgage, 
gagee  (e) ;  and  also  the  personal  representatives  of  an  unpaid  vendor  Unpaid 
of  real  estate  to  a  suit  by  the  trustees  of  his  personal  estate  for 
foreclosure  (/). 

The  person  in  whom  the  legal  security  is  vested  must  be  either  a  Iiegal  holder 
co-plaintiff  (gr),  or  a  defendant  (A) ;  whether  the  legal  interest  is 
under    the    original  mortgage  (i),   or    by  assignment  {k),   or  by 
devise  (l). 

Ch.  D.  121,  C.  A. ;  reversing  7  ib.  789,  (c)  Clerkson  v.   Bowyer,  2  Vem.  66  ; 

j_  Jiy.  Gobe  and.  Wife  v.  Earl  of  Carlisle,  cited 

(a)  Lowe  v.  Morgan,  1  Bro.  C.  C.  868.  in  Clerkson  v.  Bowyer,  sup.    And  see  5 

But  see  Montgomerie  v.    Bath,   3  Ves.  Bac.  Ab.  102 ;  tit.  Mtg.  E.  7. 

560 ;  and  Pow.  Mtg.  964,   N.    C.     But  (d)  Longuet  v.  Scawen,  1  Ves.  S.  406. 

see  Jones  v.  tiigh,  12  Sim.  470 ;  1  Ph.  (e)  Sohart  v.  Ablott,  2  P.  Wms.  642. 

96 ;  Fish.  Mtg.  911,  ed.  3.  (/)  Cave  v.   Cork,  2  Y.  &  C.   C.  C. 

{y)  Palmer  v.  Jiarl  of  Carlisle,  1  S.  &  130. 

S.  423.  (?)  Smith  v.  Chichester,  2  Dr.  &  "W. 

(z)  Inf.  p.  1036.  404  ;  see  inf.  1008  (s). 

(a)  Freak  v.  Hearsay,  1  Ch.  Ca.  51  ;  (A)  Brotime  v.  Loekharl,  10  Sim.  426. 

2  Freem.    180  ;   5  Bac.  Ab.   101  ;   tit.  (i)  Wood  v.  Williams,  4  Mad.  186. 

Mtg.  E.  7  ;  Ellis  v.  Gwtvas,  2  Ch.  Ca.  (A)  Wetherell  v.  Collins,  3  ib.  255. 

150  ;  Wynn  v.  LiUlelon,  ii.  51.  (^)  Hiehens  v.  Kelly,  2  Sm.  &  G.  264 ; 

(J)   Meeker  v.   Tamtm,   2  iJ.  29  ;    3  Bartle  v.  Wilkin,  8  Sim.  238.    See  Cap- 

Bac.  Ab.  101.  i'*'"  ^'  Terringlon,  1  Coll.  103. 
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Settlement  by        And  where  the  mortgagee  has  settled  the  security,  the  first 
mo  gagee.        tenants  in  tail,  at  least,  must  be  brought  before  the  Court  (m). 


Mortgagor.  The  mortgagor,  and  persons  claiming  under  him,  will  be  the 

defendants. 

In  mortgages  of  real  estate,  whether  in  fee  or  for  a  term  of  years, 
the  mortgagor,  if  not  bankrupt  (m),  or  his  heir  (o),  is  an  abso-' 
lutely  necessary  party  in  a  suit  for  foreclosure  {p)  or  sale;  also  the 
trustee  of  the  mortgagor  to  bar  dower  (g). 
Sub-mortgagee.  But  the  mortgagor  need  not  be  a  party  in  a  redemption  or  fore- 
>  closure  suit  between  the  mortgagee  and  his  derivative  or  sub- 
mortgagee (r). 

Where  a  part  only  of  the  premises  is  comprised  in  the  second 
mortgage,  the  owner  theifeof,  though  not  the  original  mortgagor,  is 
a  necessary  party  (s). 

The  mortgagor  of  another  estate  charged  as  a  collateral  security,  is 
a  necessary  party  it).  But  a  surety  is  not  a  necessary  party  where  he 
is  bound  by  a  personal  covenant  only,  unless  he  have  paid  ofi  part 
of  the  debt  (it). 

And  where  distinct  estates  are  comprised  in  distinct  mortgages, 
the  owners,  or  their  assignees,  of  both  are  necessary  parties  {x). 

It  has  been  held  that  the  executor  of  the  mortgagor  need  not  be 
made  a  party  {y).  In  a  suit  for  the  execution  of  a  trust  for  sale  by  way 
of  mortgage,  the  executor  of  the  mortgagor  is  a  necessary  party  {z) ; 
or  in  a  suit  by  an  unpaid  vendor  (a).  And  where  freeholds  and  lease- 
holds are  comprised  in  the  same  mortgage,  both  heir  and  executor 
are  necessary  parties  (6).  In  the  case  of  (c)  a  mortgage  for  a  long 
term  of  years  created  by  a  tenant  in  fee,  the  executrix  was  made  a 
party  to  the  bill,  which  was  dismissed  as  agaiast  her,  and,  hy  con- 


Mortgagor 
of  part  of 
the  estate. 


Surety. 


Distinct 
estates  of 
distinct 
mortgagors. 

Executor  of 
mortgagor. 


(m)  Yates  V.  Hamlly,  2  Atk.  237. 

(n)  Lloyd  v.  Lander,  5  Mad.  282. 

(o)  Fa/rmer  v.  Curtis,  2  Sim.  466. 

(_p)  Howes  V.  Wadkam,  Eidg.  t.  Hardw. 
199. 

(g')  EorrocTcs  r.  Ledsam,  2  Coll.  208. 

(r)  Set.  Dec.  1151,  ed.  4. 

(s)  Palk  Y.  Clinton,  12  Ves.  48 ;  Jones 
V,  Smith,  2  Yes.  J.  372  ;  Thomycroft  v. 
Crockett,  2  H.  L.  239. 

(t)  Stokes  V.  Clendon,  3  Sw.  150,  u. 

{u)  Newton  v.  Earl  of  Egmont,  4  Sim. 
574  ;  Gedye  v.  Matson,  25  Beav.  310. 

(x)  Ireson  v.  Venn,  2  Cox,  425  ;  Chol- 
mondeley  v,  Clinton,  2  J.  &  W.  134 ;  Exp, 
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Carter,  Amb.  733. 

{y)  Dunconibe  t.  Hansley,  3  P.  Wms. 
333,  n.;  5  Bac.  Ab.  101 ;  Fell  v.  Brown, 
2  Bro.  C.  C.  276 ;  Bradshawy.  Outram, 
13  Ves.  234.  But  see  SchoUfield  v.  Hea- 
field,  7  Sim.  667  ;  Grace  v.  Lord  Mount- 
morris,  2  Dr.  &  W.  432. 

{x)  Christophers  v.  Sparke,  2  J.  &  W. 
229. 

(a)  Cave  v.  Cork,  2  Y.  &  C.  C.  C.  130. 

(J)  Mohins  v.  Sodgson,  1  Dan.  C.  P. 
272,  n.  ed.  4 ;  245,  ed.  5. 

(c)  Bradshaw  v.  Outram,  nwp. ;  Bamp- 
field  V.  Favghan,  Rep.  t.  Finch,  104. 
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sent,  without  costs.  In  an  action  for  sale,  however,  after  the  death 
of  the  mortgagor,  the  personal  representative  should  he  a  party  (d), 
because  the  personal  estate  must  be  first  applied.  The  personal  '^^  ^ 
representative  of  the  mortgagor  is,  of  course,  a  necessary  party 
in  a  suit  for  foreclosure  of  a  term,  or  other  chattel  (e) ;  but 
not  in  a  suit  between  a  mortgagee  and  volunteers  under  a  volun  • 
tary  settlement  of  the  mortgagor  (/). 

So  where  the  plaintiff  is  the  transferee  of  a  mortgage  of  a  lease  Eenewal  of 
for  lives,  the  representative  of  the  mortgagor  should  he  a  party, 
for  the  estate  may  be  chargeable  with  the  fine  and  expenses  of 
renewal  (g). 

When  the  mortgage  is  in  fee,  and  falls  withia  Locke  King's  tooke  King's 

Act  {h),   it  may  be  contended  that  the  executor  need  not  be   a 

party ;  but  the  better  opinion  is,  that  as  an  account  of  the  debt  is 

always  directed,  the  executor  ought  to  be  made  a  party,  especially 

having  reference  to  the  Orders  of  1875  (i). 

So  the  personal  representative  of  the  mortgagor  will  be  a  neces-  Exoneration  of 

real  estate 
sary  party  where,  by  his  will,  the  realty  is  to  be  exonerated  out  of  out  of  per- 

the  personalty  (k) ;   unless  the   mortgagor  has  been   dead  many  *°°*  ^' 

years,  and  the  mortgaged  estate  is  regarded  as  the  only  available 

property  (Z) ;  and  similarly  in  the  case  of  a  deceased  partner,  whose 

estate  was  liable  to  exonerate  the  realty  (m). 

The  Dersonal  representative  of  a  deceased  tenant  for  life,  who  Executors  of 
^  -^  tenant  for  life, 

took  under  the  mortgagor's  will,  is  not  a  necessary  party  (k)  ;  but 

he  is  a  necessary  party  if  the  deceased  has  made  payments  on 

account  of  principal  (o). 

An  administrator  pendente  lite  does  not  sufficiently  represent  the  Administrator 

,      ,     .    .  .  .    ,     pendente  lite. 

mortgagor's  estate,  a  general  admmistrator  is  a  necessary  party  {p). 

An  administrator  acting  under  limited  letters  sufficiently  repre-  Limited 

sents  the  intestate  for  the  purpose  of  binding  the  account  (q),  if  the 

purposes  of  the  suit  do  not  require  a  general  or  more  extensive 

representation  (r). 

{d)  Daniel  v.  Skipvnth,  2  Bro.  C.  C.  (k)  Faulkner  v.  Daniel,  3  Ha.  213. 

155 ;  Knight  v.  K.  3  P.  Wms.  331 ;  SchoU-  {I)  lb. 

field  y.  HeafieU,  sup.  (m)  SchoUfield  v.  Seafield,  sup. 

(e)   Wilton  v.  Jones,  2  Y.  &  C.  C.  C.  (m)  Wynne  v.  Styan,  2  Ph.  302. 

244,  (o)    Cholmondeley   r.    Clinton,    sup.  ; 

(/)  Bostock  V.  Shaw,  15  L.  J.  Ch.  257,  Faulkner  v.  Daniel,  sup. 

V.  C.  Kt.  Bruce.  (jP)  -^^'**  v.  Deane,  Beat.  5.    And  see 

(g)  Gregsm  v.  Eindhy,  7  Jur.  248,  Cave  v.  Cork,  sup. 

y,  c.  E.  (?)  Davis  v.    Chanter,    2   Ph.   545 ; 

(h)  Sup.  p.  937.  Maclean  v.  Davison,  27  Beav.  369. 

(t)  Ord.  xvi.  rr.  17-19.  W  dov^Ji  v.  Diam,    10  Sim.  564; 
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Legal  estate. 


Trustee  with 
legal  estate. 


Heir  of 


Renewable 
leasehold. 


nquiry. 


Attorney 
General. 


The  person  seised  of  the  legal  estate  must  be  a  party  (s) ;  but 
the  mortgagee  of  an  equitable  interest  in  property  may  foreclose 
the  equity  of  redemption,  leaving  the  legal  title  in  a  third  party,  as 
in  the  instance  of  foreclosure  by  a  second  mortgagee  against  the 
mortgagor ;  so  a  mortgagee  of  a  reversion  in  stock,  which  is  neces- 
sarily an  equitable  interest,  may  bring  an  action  for  foreclosure 
agaiiist  the  mortgagor  alone  (t). 

In  all  cases,  however,  the  trustee  himself  must  be  made  a  party 
to  an  action  for  foreclosure  by  the  cestui  que  trust,  as  having  the 
legal  estate  (w),  and  for  the  like  reason  the  heir  of  the  mortgagee 
must  be  made  a  party  in  an  action  by  the  executors  of  the 
mortgagee  {x). 

If  the  mortgagee  devise  the  lands  in  mortgage,  and  the  money 
due  thereon  to  another,  the  heir  of  the  mortgagee  is  not  a  neces- 
sary party  {y) ;  and  if  the  devisee  make  the  heir  a  party,  he  wiU 
not  be  allowed  the  costs  out  of  the  estate  {z).  If,  however,  the 
devisee  of  the  mortgagee  claims  to  have  the  wiU  established,  or  if 
his  title  as  devisee  is  doubtful  (a),  he  must  make  the  heir  a  party 
defendant  (6).  But  the  heir  of  a  subsequent  mortgagee,  not  having 
the  legal  estate,  must  not  be  made  a  party  (c). 

Where  an  action  is  brought  by  the  transferee  of  a  mortgage  to 
compel  a  renewal  of  a  lease  for  lives,  the  heir  of  the  original  mort- 
gagee is  a  necessary  party,  because  the  lease  could  not  be  granted 
without  his  consent,  and  the  executors  of  the  mortgagor,  because 
his  estate  may  be  chargeable  with  the  costs  of  renewal  {d). 

The  Court  will  not,  under  C.  0.  XX.,  direct  an  inquiry  who  is  the 
heir  at  law  of  the  mortgagor  (e). 

Where  the  heir,  being  a  necessary  party,  cannot  be  found,  the 
attorney  general  must  be  made  a  party  (/) ;  and  his  non -joinder  can- 
not be  remedied  by  his  appearance  by  counsel  at  the  hearing  {g). 


Groves  v.  Lane,  16  Jur.  854,  1061,  T.  C. 

Kindersley ;  Doivdeswell  v.  V.  9  Ch.  D. 

294,  C.  A. 
(s)  Sicherts  v.  Kelly,  2  Rm.  &  G.  264  ; 

see  sup.  p.  1005  {g). 

{t)  Slade  V.  Iligg,  3  Ha.  35,  8. 

(m)  Wood  V.  Williams,  4  Mad,  186, 

(a;)  Scott  T,  Nicoll,  3  Russ,  476, 

(y)  How  T,  Yigwres,  1  Rep.  in  Ch.  32 ; 

1  Eq.  Ca,  Ab.  318.   See  mp.  p.  799  (a);  2 

Ch.  Ca.  32, 
(z)  SHpp  V.  Wyatt,  1  Cox,  353  ;  Lewis 

V.  Nangle,  2  Ves,  S,  430 ;  Uppington  v. 


BulU.,  2  Dr,  &  W^1J4^^^^  ^^  MlcrOS^^^'-  ^-  «"  '''■ 


{a)  Ewrl  of  Macclesfield  v.  PUton,  1 
Vem.  168. 

(6)  Lewis  v.  Namgle,  sup. 

(c)  WhUla  V.  Balliday,  4  Dr.  &  W. 
267. 

(d)  Oregson  v.  Sijidley,  7  Jur.  248  ; 
V.  C.  E. 

(e)  Warner  v.  Moore,  10  L,  J.  Ch, 
371,  V,  C,  E. 

(/)  Smith  V.  Bicknell,  3  V.  &  B.  53, 
n. ;  Casberd  v.  Ait.  Oen.  6  Pi-i.  411 ; 
Leahy  v.  Dancer,  3  Mol.  108. 

(?)  GaOey  v.  Sampson,  33  Beav.  551  .j 
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A  judgment  of  foreclosure  was  set  aside  where  it  turned  out  that 
the  heirship  had  not  been  proved  Qi). 

If  the  heir  or  devisee  is  out  of  the  jurisdiction,  the  cause  must  Heir  out  of 
stand  over  till  the  defect  is  remedied  (i),  unless  the  purchaser  of  ■'"™ 
the  equity  of  redemption  under  a  contract  is  before  the  Court  (fe). 

All    sub-purchasers    of    the    equity    of   redemption,    however  S.ub-pnr- 
numerous,  must  be  parties  (l) ;  and  persons  claiming  under  a  set- 
tlement of  the   second  mortgage  (m) ;    also  the  wife,  where  the 
power  of  redemption  is  in  husband  or  wife  in  a  mortgage  of  her 
leaseholds  («). 

So  in  a  suit  by  surviving  partners  against  the  heir  of  the  de-  Partners, 
ceased  partner,  who  had  deposited  title  deeds  with  the  firm,  his 
executor  is  also  a  necessary  party  (o),  and  his  costs  are  pay- 
able by  the  plaintiff,  who  adds  them  to  his  security  (p) ;  and 
partners  of  the  mortgagor,  who  have  a  right  of  pre-emption  over 
his  mortgaged  share,  are  necessary  parties  to  a  suit  to  foreclose  the 
security  {q). 

If  the  estates  of  two  different  persons  be  in  one  mortgage,  both  Two 
the  mortgagors  must  be  made  parties  to  foreclosure  (r).     So  if  the  ™°'^^°™- 
equity  of  redemption  be   severed  after  the   mortgage,   both  the 
owners  of  the  equity  of  redemption  must  be  made  parties  (s). 

Where  a  conveyance  has  been  made  or  a  charge  created  by  a  Surety, 
third  party  as  a  collateral  security  for  a  mortgagor,  he  is  a  neces- 
sary party  to  a  suit  for  foreclosure  against  the  principal,  though 
otherwise  where  the  surety  merely  gives  personal  security  (t). 

But  the  fact  that  A.,  whose  estate  is  already  mortgaged,  conveys 
such  estate  as  surety  on  a  mortgage  made  by  B.  of  another  estate 
to  the  same  mortgagee,  will  not  increase  the  liability  of  the  estate 
of  B.,  which,  on  a  foreclosure  suit,  can  only  be  charged  with  its 
own  proper  mortgage  debt  (m).     And  so  if  A.  and  B.  join  in  con- 

{h)  Lancaster  Bk.  Co.  v.  Cooper,  9  Ch.  8  ih.  470. 
D.  594,  M.  E.  {p)  Woodward  v.  Saddon,  4  ih.  606; 

(i)  Fell  V.  Broion,  2  Bro.   C.  C.  276 ;  Weaving  v.  Count,  6  ib.   439  ;   Boswell 

Farmer  v.  Curtis,  2  Sim.  466.  v.  Tucker,  1  Beav.  493. 

{k)  Howes  V.  Wadham,  Eidg.  Ca.  t.  (?)  Redmayne  v.  Forster,  2  Eq.   467, 

Hard.  201.     And  see  Runcorn  v.  Nichol-  M.  E. 
son,  5  L.  J.  Ch.  N.  S.  203,  M.-E.  (r)  Stokes  v.  Clendon,  3  Sw.  150,  xi.; 

{I)  Peto  T.  Hammond,  29  Beav.  91.  Payne  y.  Compton,  2  Y.  &  C.  Exe.  457. 

(m)  Goldsmid  v.  Stonehewer,  17  Jnr.         (*)  Payne  v.  Compton,  sup. 
199.  («)  1  Dan.  Ch.  Pr.  235,  ed.  5. 

(n)  Hill  V.  Edmonds,  5  De  G.  &  S.         (m)  Aldworthy.  Robinson,  2  Beav.  287. 

603  ;  16  Jur.  1133,  V.  C.  Parker.  See  sup.  p.  838. 

(o)  Scholefield  v.  HeafieU,  7  Sim.  667 ; 

3  T 
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veying  their  different  estates  to  a  mortgagee,  to  secure  a  sum  ad- 
vanced to  them  in  different  proportions,  and  afterwards  A.  makes  a 
separate  mortgage  to  the  same  mortgagee,  of  property,  part  [or,  as 
it  seems,  all]  of  which  is  included  in  the  first  mortgage,  the  mort- 
gagee cannot  in  a  foreclosure  suit  charge  the  estate  of  B.  with  more 
than  the  first  advance  {x). 

An  insolvent  or  bankrupt  mortgagor  is  an  improper  party  {y), 
although  uncertificated  {z),  and  although  the  'assignees  or  trustees 
disclaim  all  interest  in  the  equity  of  redemption  (a). 

There  is  no  distinction  in  this  respect  between  an  insolvent  and 
a  bankrupt  (6) ;  in  either  case  he  will  be  dismissed  with  costs  (c). 

Cases  have  arisen  where  an  insolvent  or  bankrupt  mortgagor  has 
been  made  a  party,  where  fraud  and  collusion  were  charged  {d) ;  but 
he  cannot  be  made  a  party  unless  a  decree  can  be  made  against  him 
at  the  hearing  (e) ;  nor  for  discovery  alone,  nor  for  discovery  and 
costs  (/),  notwithstanding  {g). 

But  where  the  wife's  property  is  in  question,  the  husband, 
though  bankrupt,  must  be  a  party  {h). 

Where  the  heir  of  the  mortgagor  becomes  insolvent,  his  pro- 
visional assignee  is  a  necessary  party  to  a  supplemental  action  (i). 

The  assignee  of  an  insolvent  grantor  of  a  rent  charge  was  held  to 
be  a  necessary  party  to  a  bill  for  a  receiver,  though  the  object  of  the 
suit  was  only  to  affect  the  possession  and  not  the  title  of  the 
estate  {k). 

The  trustee  in  bankruptcy  is  the  proper  party  in  respect  of  the 
interest  of  the  bankrupt  (Z),  even  when  in  the  case  of  leasehold  he 


(a;)  Biggms  v.  Frankis,  15  L.  J.  Ch. 
329  ;  10  Jur.  328.  And  see  Form  of  De- 
cree, ii. ;  and  see  sup.  p.  838. 

(y)  Lloyd  T.  Zander,  5  Mad.  282  ; 
Pannell  v.  Hurley,  2  Coll.  241 ;  Kerrick 
V.  Saffery,  7  Sim.  318.  But  see  Fish. 
Mtg.  886,  ed.  3. 

(a)  Motion  v.  Moojen,  14  Eq.  202,  V.  C. 
Bacon. 

(a)  Collins  v.  Shirley,  1  Euss.  &  My. 
638 ;  Singleton  v.  Cox,  4  Ha.  326,  is  not 
law.  See  Bobree  v.  Nicholson,  W.  N. 
1870,  151.  See  Se  Mercer,  14  Ch.  K 
288,  M.  E. 

(6)  Rochfort  V.  BaMersby,  2  H.  L.  388, 
408  ;  Be  Leadbitter,  10  Ch.  D.  388. 

(c)  Pannell  v.  Hurley,  sup. 

(d)  Mackworth  v.   Marshall,   3  Sim, 


868  ;  King  v.  Martin,  2  Ves.  J.  641. 
But  see  Whitworth  v.  Davis,  1  V.  &  B. 
545  ;  Lloyd  v.  Lander,  sup. 

(e)  Wych  v.  Meal,  3  P.  "Wms.  311,  n. 

(/)  lb.;  Weise  v.  Wardle,  19  Eq.  171, 
M.  E, 

ig)  Sharpc  v.  Oamon,  2  Vern. 
Disc.  83. 


32 ;  Ha. 
Etches,  12  W.  E.  368, 
Gibbon,  2  Euss.  &  My. 


(A)  Srmth  T. 
Y.  C.  Wood. 

(i)  Feake  v. 
354. 

(k)  Curtin  v.  Darcy,  2  J.  &  L. 

ll)  B.  A.  1869,  ss.  17  and  25  ; 
r.  Preston,  3  Y.  &  C.  229 ;  Cash  v. 
1  Ha.  310  ;  Peake  v.  GHbbon,  su', 
V.  Edmonds,  5  De  G.  &  S.  603. 


718. 
Hanson 
Belcher, 
}.  ;  Hill 
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has  not  accepted  the  lease  (m),  unless  he  has  disclaimed  (n),  or  unless 

the  property  was  bond  fde  settled  by  the  mortgagor  before  his 

bankruptcy  (o). 

If  the  first  tenant  in  tail  of  the  equity  of  redemption  be  a  party  to  Tenant  in 

the  action,   the  decree  will  bind  all  the  remaindermen  and  the 

reversioner  (p),  though  the  first  tenant  in  tail  be  an  infant  (q).   And 

if  a  decree  for  account  and  foreclosure  be  obtained,  and  the  first 

tenant  in  tail  release  to  the  mortgagee,  the  remaindermen  and 

reversioner  will  be  also  bound  (g). 

If  there  be  an  express  estate  for  life,  the  first  tenant  in  tail  or  the  Tenant  for 

life 
reversioner  must  be  also  a  party  (r).     So  also  the  intermediate 

remaindermen  for  life,  though  contingent ;  and  if  the  first  estate  in 

fee  is  liable  to  be  defeated  by  a  shifting  use  or  executory  devise,  the  Executory 

person  claiming  the  benefit  of  such  contingency  must  likewise  be  'l°^'^®- 

made  a  party  (s).     But  in  one  instance  in  which  the  tenant  in  tail 

was  abroad  (t),  and  out  of  the  jurisdiction  of  the  Court,  a  decree  of 

foreclosure  was  obtained  against  the  parties  before  the  Court ;  and 

if  there  is  no  estate  of  inheritance,  the  tenant  for  life  wiU  suffice  (w). 

It  is  sufficient  to  bring  before  the  Court  the  trustees  to  preserve  Trustees  to 

contingent  remainders  and  the  first  remainderman  of  the  inheritance,  p''^^'"T^  '=™" 

°  '    tingent  re- 

and  the  rest  wiU  be  bound  although  not  in  esse,  if  there  is  no  maiuders. 
fraud  or  collusion  {x). 

If  A.  mortgage  to  B.,  and  B.  make  a  derivative  mortgage  to  C,  Subsequent 
B.  will  be  a  necessary  party  to  an  action  of  foreclosure  by  C,  to 
prevent  a  double  account  (j/).  But  a  second  mortgagee  may  bring  an 
action  of  foreclosure,  and  also  a  suit  for  sale  (z)  against  the  mort- 
gagor, and  a  third  mortgagee,  without  making  the  first  mortgagee  a 
party  (a).    But  a  second  mortgagee  cannot  bring  an  action  to  redeem 


(m)  Jones  v.  Sinns,  33  Beav.  362  ;  10         («)  Gigard  v.  ffort,  1  Sch.  &  Lef.  408; 

Jur.    N.   S.    119  ;  Metropolitan  Bk.  v.  Moscarrick  v.  Barton,  sup.     See  Piatt  v. 

Offm-d,  10  Eq.  398,  V.  C.  James.  Sprigg,  2  Vem.  304. 

(«,)  See  mp.  p.  732.  (as)  Hopkins  v.  S.  1  Atk.  590 ;  Chol- 

ifi)  Steele  v.  Maimder,  1  CoU.  535.  mondeley  v.  Clinton,  2  J.  &  AiV.  133 ;  2 

{p)  Yates  V.  HamUy,  2  Atk.  237  ;  5  Pow.  Mtg.  975,  n.  (j),  ed.  5. 
Bac.  102.     And  see  1  Dow,  31 ;  Boscar-         {y)  Hoharl  v.  Abhott,  2  P.  Wms.  643  ; 

rkk  V.  BarUm,  1  Ch.  Ca.  217 ;  Llcfyd  v.  5  Bac.  Ab.  100  ;  tit.  Mtg.  E.  7. 
Johnes,  9  Yes.  37.  W  'DeUbere  v.  Norwood,  3  Sw.  144,  n. ; 

(j)  Beynoldson  v.  Perkins,  Arab.  564.  Parker  v.  Fuller,  1  Euss.  &  M.  656. 

(r)  2  Atk.  101 ;  1  Dow,  31  ;  Sutton  v.  {a)  Base  v.  Page,  2  Sim.  471 ;  Bichards 

Stone,  2  Atk.  101  ;  Handcock  v.  Shaen,  v.  Cooper,  5  Beav.  304  ;  Wells  v.  Kilpin, 

CoUes,  P.  C.  122.  18  Eq.  298,  M.  E.  ;  Briscoe  v.  Kenriek,  I 

(*)  'G(yre  v.  Stackpoole,  1  Dow,  31.  L.  J.  N.  S.  Ch.  116  ;  3  Ha.  38. 

(<)  Fishmek  v.  Zott*,  1  Cox,  411. 
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the  first  mortgagee,  without  making  the  mortgagor  a  party  to  the 
bm  (b). 

It  seems,  however,  that  subsequent  mortgagees  suing  for  an 
account  and  declaration  of  priority  in  their  favour  have  a  right  to 
the  presence  of  a  prior  mortgagee  if  the  rights  of  the  parties  cannot 
be  settled  in  his  absence,  though,  if  the  objection  be  not  taken  till 
the  heariQg,  his  rights  will  be  saved  by  the  judgment  under  C.  0. 
XXni  (11)  (c). 

And  a  mortgagee  who  brings  an  action  of  foreclosure  or  sale, 
whether  he  is  first  {d)  or  any  subsequent  (e)  incumbrancer,  and 
whether  of  a  legal  (/)  or  equitable  (g)  estate,  must  make  every 
incumbrancer  subsequent  to  himself  a  party  to  his  suit,  notwith- 
standing {h).  With  respect  to  incumbrances  subsequent  to  the 
mortgage,  but  prior  to  the  commencement  of  the  action,  the  rule 
appears  to  be  that  the  decree  of  foreclosure  wUl  bind  aU  those  who 
are  parties  to  the  action,  but  not  the  rest  (i) ;  and  it  is  a  general 
rule  to  make  all  such  incumbrancers  parties,  and  it  seems,  iadeed, 
that  they  are  necessary  parties  to  the  suit  (k).  And,  consequently, 
a  second  mortgagee,  or  other  subsequent  incumbrancer  who  is  not 
a  party  to  the  action,  may,  on  payment  of  the  first  mortgage  debt 
and  costs  (Z),  redeem  the  first  mortgagee  after  the  decree  ob- 
tained, although  the  first  mortgagee  had  no  notice  of  the  other 
incumbrances  at  the  time  of  the  decree  (m) ;  and  it  is  said  that, 
in  the  absence  of  fraud,  they  can  only  unravel  the  accounts  by 
proving  particular  errors  (n) ;  and  subsequent  incumbrancers, 
fraudulently  introduced  by  the  mortgagor  to  shield  himself  from 
foreclosure,  need  not  be  made  parties  (o). 

Where  a, mortgagor  has  mortgaged  Bl.aand  Wh.a,  and  subsequently 
has  sold  Wh.a  to  a  purchaser  as  is  alleged  for  valuable  consideration 


(J)  Ramshottom  v.  Wallis,  App., 
Coote's  Mtg.  p.  576,  ed.  3. 

(c)  Feltham  v.  Clark,  1  De  G.  &  S. 
307. 

(d)  Adams  v.  PaynUr,  1  Coll.  530. 

(e)  Johnson  v.  Soldsworth,  1  Sim.  N.  S. 
109  ;  15  Jur.  31. 

(/)  Adams  v.  Faynter,  sup. 

{g)  Tylee  v.  Webb,  6  Beav.  552. 

{h)  Shepherd  v.  Gmrmet,  3  Sw.  151. 

(i)  Draper  v.  Jenning,  2  Vem.  518 ; 
Sherman  v.  Cox,  3  Rep.  in  Ch.  84  ;  5 
Bac.  Ab.  102 ;  tit.  Mtg.  E.  7. 

(t)  Adams  v.  Paynter,  sup. ;  Briscoe 
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T.  Kenrick,  1  0.  P.  Coop.  t.  Cottenham, 
371,  M.  R.  ;  Bishop  of  Winchester  v. 
Beavor,  i  Ves.  314 ;  Tylee  v.  Webb, 
sup. 

(l)  Lomaec  v.  Side,  2  Vem.  185. 

(m)  Godfrey  t.  Chadwell,  ib.  601; 
Morret  v.  Westeme,  ib.  663  ;  Sherman  t. 
Cox,  sup.;  Qreswold  v.  Marsham,  2  Ch. 
Ca.  ,170. 

(n)  Needier  v.  Deeble,  1  ib.  299; 
Cockes  V.  Sherman,  Freem.  Ch.  14. 

(o)  Tates  v.  Hambly,  2  Atk.  237.  See 
Smith  V.  Chichester,  2  Dr.  &  "W.  404. 
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without  notice,  sucli  purchaser  is  nevertheless  a  necessary  party  to 
an  action  to  foreclose  Bl.a  alone  (p). 

The  rule  is  general  that  all  judgment  creditors  who  have  a  lien  on  Judgment 
the  land  are  necessary  parties  (q).  "*  **"*' 

Judgment  creditors  to  whom  land  had  not  been  actually  delivered 
in  execution  under  the  writ  of  elegit  under  23  &  24  Yict.  c.  38,  s.  1, 
were  held  not  to  have  a  lien,  and  therefore  were  not  necessary 
parties  (r) ;  nor  judgment  creditors  whose  judgments  were  registered 
neither  in  the  C.  P.  under  1  &  2  Vict.  c.  110,  nor  in  the  registry 
counties,  nor  judgment  creditors  whose  judgments  were  registered 
in  the  C.  P.  but  not  in  the  registry  counties  (s). 

Similarly  judgment  creditors  who  have  not  issued  execution  or 
registered  under  27  &  28  Vict.  c.  112,  are  not  necessary  parties  {t]> 
although  they  might  acquire  a  charge  before  the  time  fixed  by  the 
decree  (m). 

In  an  administration  suit  of  a  testator's  estate,  the  devisee  of 
which  has  died,  the  estate  having  descended  to  his  heir,  judgment 
creditors  of  the  heir  are  necessary  parties  (x),  although  the  judg- 
ments are  entered  up  after  the  commencement  of  the  suit  (y). 

Where  a  decree  for  sale  has  been  made,  judgment  creditors  who 
have  a  charge,  but  are  not  made  parties,  must  release,  otherwise  a 
good  title  cannot  be  made  («). 

When   in  a   suit  instituted    by    iacumbrancers,   a  receiver  is  Suits  by 
appelated,  and  ordered  to  keep  down  the  incumbrances  out  of  the  creditors  after 
rents,  and  to  pay  the  residue  to  the  ovmer  of  the  estate,  a  judgment  eumbranoera 
creditor  may  bring  an  action  against  the  owner  of  the  estate,  with- 
out  making  the  incumbrancers  parties,  to  havp  his  debt  satisfied 
out  of  the  surplus  (a),  as  well  as  in  the  case  of  the  owner  being 
entitled  to  a  definite  yearly  sum  (&).     But  a  judgment  creditor, 
suing  his  debtor  and  the  trustees  of  the  debtor's  real  estate,  where 

(p)  Payne  v.  Compton,  2  Y.  &  C.  Exc.  («)  /J. ;   disapproving  of  Mildred  v. 

457.  Amtim,  8  ib.  220,  M.  E.     See  Cradock 

(g)  Rolleston  v.  Morton,  1  Dr.  &  W.  v.  Piper,  14  Sim.  310. 

171  ;  Joyce  v.  /,  10  Ir.  Eq.  E.  128, 130  ;  (a;)  Cradock  v.  Piper,  sup. 

Adams  v.  Paynter,  sv/p.  ;   Harrison  v.  {y)  Ih. 

Pennell,  4  Jur.  N.  S.  682.  («)  Governors  of  Gray  Coat  Hospital  v. 

(r)   Wallis  v.  Morris,  10  Jur.  N.  S.  Westminster  Improvement  Commissioners, 

741,  M.  E.  1  De  G.  &  J.  531  ;  3  Jur.  N.   S.  1188, 

(s)  Johnson  v.  ffoldsworih,  sup. ;  Bed-  L.  J. 

ford  V.  Forbes,   1  Carr.  &  K.  33 ;  £xp.  {a)  Lends  v.  Lord  Zouche,  2  Sim.  388. 

Allcard,  1  Fonbl.  E.  217.  (J)  Lord  milony.  Plasket,  2  Bli.  N.  S. 

(t)  Earl  of  Cork  v.  Russell,  13  Ec[.  210,  239. 
V.  C.  Malins. 
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Convicts  and 
felons. 


Joint  tenants 
and  tenants  in 
common. 


Disclaiming 
defendants. 


CestvAs  gun 
trust. 


a  trust  has  been  created  for  payment  of  scheduled  debts,  must 
make  the  creditors  who  have  executed  the  deed  of  trust,  parties  to 
the  suit  (c).  Though  aliter,  it  seems,  if  they  have  not  executed  the 
deed  {d). 

As  there  is  now  no  forfeiture  for  felony  or  treason  (e),  the  admin- 
istrators or  the  interim  curator  of  the  estates  of  felons  (/)  must  be 
parties. 

If  there  are  several  mortgagees  who  are  joint  tenants  of  an  entire 
thing,  all  must  be  parties  to  the  foreclosure  {g),  and  the  same  with 
tenants  in  common  Qi),  So,  a  trustee  who  had  retired  {but  without 
a  new  trustee  being  appointed  in  his  place),  was  held  to  be  a  neces- 
sary party  to  an  action  brought  by  his  co-trustees,  for  foreclosure 
,of  a  mortgage  which  had  been  made  by  them  alone,  after  he  had  so 
retired,  on  a  loan  of  the  trust  monies  (i).  Audit  seems  that  there 
can  be  no  foreclosure,  unless  aU  the  parties  interested  in  the 
mortgage  money,  even  though  not  as  joint  tenants,  are  before  the 
Court  (k) ;  although  it  was  held  in  an  earlier  case  that  if  trustees 
lend  money  on  mortgage  of  several  cestuis  que  trust,  one  of  the 
cestuis  que  trust  alone  might  file  his  bill  of  foreclosure,  the  trustees 
having  refused  to  assist  him,  and  being  made  defendants  in  the 
cause  (Z). 

If  some  of  the  defendants  disclaim,  a  decree  of  foreclosure  may  be 
obtained  against  them,  if  of  importance  to  his  title,  and  an  account 
directed  against  the  rest  (m). 

Before  15  &  16  Vict.  c.  86,  s.  42,  the  cestuis  que  trust 
named  in  a  deed  conveying  the  equity  of  redemption  to  trustees 
upon  trust  to  sell  and  pay  off  incumbrances  and  to  divide  the 
surplus  among  certain  persons  specified  in  the  deed,  were  necessary 
parties  to  a  bill  of  foreclosure  though  absent  {n),  although  by  the 
deed  the  trustees  had  authority  to  give  vaUd  discharges  to 
purchasers  (o).     So  where  the  mortgagor  had  settled  the  equity  of 


(c)  Cocker  v.  Egmont,  6  Sim.  311  ; 
Newton  v.  Earl  of  Egmont,  S  ib.  574 ; 
ib.  130 ;  Jefferys  v.  Dickson,  1  Oh.  183. 
And  see  inf.  p.  1015. 

{d)  Powell  V.  Wright,  1  Beav.  444, 

(e)  See  swp.  p.  44. 

(/)  See  mp.  p.  1003. 

{g)  Lowe  V.  Morgan,  1  Bro.  C.  C.  368. 

(7i)  Vickers  v.  Oowell,  1  Beav.  529. 

(i)  Adams  v.  Paynter,  1  Coll.  633. 

(k)  Palmer  v.  Carlisle,  1  S.  &  S.  423 ; 
Vickers  v.    Coicell,    sup.  ;    1  Dan.    Ch. 


Pr.  189  ;  226,  ed.  5. 

{I)  Montgomerie  v.  Marquis  of  Bath,  3 
Ves.  560. 

(m)  Collins  v.  Shirley,  1  Buss.  &  M. 
638  ;  Abbott  v.  Edwards,  EoUs,  June  3, 
1840 ;  cited  in  10  Sim.  562  ;  PerUn  v. 
Stafford,  ib.  See  Daves  v.  Whitmm-e, 
8  W.  E,  596,  M.  E. 

(n)  Caddick  v.  Cook,  32  Beav.  70  ;  9 
Jur.  N.  S.  454. 

(o)  Calverley  v.  Phelp,  6  Mad.  229. 
And  see  Tylee  v.    Webb,  6  Beav.   557. 
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redemption,  the  trustees  of  a  term  for  raising  portions  and  their 
cestuis  que  trust,  were  held  to  be  necessary  parties,  though  the  latter 
were  out  of  the  jurisdiction  of  the  Court  (p) ;  but  where,  under 
such  a  settlement,  no  interest  was  reserved  to  the  settlor,  his 
assignees  in  bankruptcy  or  insolvency  were  not  necessary  parties  (q). 

So,  ia  the  case  of  a  trust  for  creditors,  where  the  names  and  Creditors' 
demands  of  the  creditors,  although  not  actually  specified  at  the  time 
of  the  creation  of  the  trust,  were  subsequently  ascertained  by 
their  signing  a  schedule  to  the  conveyance,  they  became  necessary 
parties,  though  otherwise  in  the  case  of  a  general  trust  for  creditors 
or  others,  whose  demands  were  not  specified  in  the  creation  of  the 
trust,  nor  afterwards  so  ascertained  (r) ;  and  it  seems  that  even  in 
the  case  of  scheduled  creditors  or  other  ascertained  parties,  whose 
number  is  so  great  as  to  render  it  greatly  inconvenient  to  make  them 
all  parties,  the  Court  allowed  and  will  still  allow  them  to  be  repre- 
sented by  a  select  number  (s);  and  see  as  to  joining  scheduled 
creditors  (t). 

Trustees  are  not  necessary  parties  to  a  foreclosure  suit  against  Tmsts 
the  mortgagor,  where  the  equity  of  redemption  is  conveyed  upon 
trusts  which  are  purely  revocable  (u). 

Whether  15  &  16  Vict.  c.  86,  s.  42,  which  enables  such  trus-  Cestuis  que 
tees  of  real  estate  by  devise,  as  have  power  of  selling  and  giviag 
discharges,  to  represent  the  persons  beneficially  interested,  applies 
to  the  case  of  foreclosure,  was  doubtful  {x). 

There  is  a  distinction  in  the  case  of  the  trusts  of  a  settlement  and 
of  a  will,  as  in  the  former  case  the  trustees  may  not  have  a  fund 
with  which  to  redeem,  in  which  case  the  Com-t  would  not  permit 
adult  cestuis  que  trust  to  be  foreclosed  iu  their  absence  {y). 

This  would  seem  to  apply  to  the  case  of  a  will  where  the  devisees 

And  see  Newton  v.    Sari   of  Egmont,  (x)  See  inf.  p.  1073,  where  the  sect. 

sup.  ;   Cocker  v.  Mgmont,  sup.  ;  Thomas  is  set  out.     1  Dan.  Ch.  Pr.  226,  ed.  5. 

V.  Dunning,  5  De  G.  &  S.  618  ;  Trough-  And  see  Sale  v.  ICitson,  3  De  G.  M.  &  G. 

ion  V.  Binkes,  6  Ves.  573.  119  ;  17  Jur.  170  ;  Hanman  v.  Riley,  9 

{p)  Anderson  v.  Stather,  2  Coll.  209  ;  Ha.  App.  xl. ;  Marriott  v.  Kirkham,  3 

10  Jur.  383.  Giff.  636  ;  Shaw  v.  Hardingham,  2  W.  R. 

{q)  Steele  v.  Maunder,  1  CoU.  535.  657,  M.  R. ;   Goldsmid  v.  Stonehewcr,  9 

(r)  1  Dan.  Ch.  Pr.  by  Headlam,  254  ;  Ha.  App.  xxxix. ;  17  Jur.  199.     And  see 

Thomas    v.    Dunning,   sup.      And    see  Coles  t.  Forrest,  10  Beav.  567. 

sup.  p.  1014.  (y)  Goldsmid y.  Stmiehewsr,  sup.;  Indor 

{s)  Holland  v.  Baker,  3  Ha.  68.  v.  Morris,   1  Sm.  &  Q.  503  ;  Young  v. 

{t)  Powell  V.    Wright,  7   Beav.    444  ;  Ward,  10  Ha.  App.  Iviii. ;  Chamherlain 

Gore  V.  Harris,   17  Jur.  761 ;  Smart  v.  v.   Thicker,   13  Jur.   785  ;    14  ib.    190, 

Bradstock,  7  Bear.  500  ;  Doody  v.  Hig-  V.  C.  Kt.  Brace  ;  Siffken  v.  Davis,  Kay, 

gins,  9  Ha.  xxxii.  App.  xxi. 

(u)  Slade  v.  Rigg,  3  Ha,  35,  8. 
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in  trust  have  no  fund  applicable  to  redemption  {z),  unless  the  cestuis 
que  trust  are  infants  (a). 

Breach  of  Cestuis  que  trust  are  not  necessary  parties  in  a  suit  for  foreclosure 

by  a  trustee  to  recover  money  wrongfully  invested  (6) ;  or  generally  to 
a  suit  by  trustees  or  executors  to  recover  money  invested  by  them  (c), 

Jud.  Act.  Since  the  Jud.  Act,  trustees,  executors,  and  administrators  may 

be  plaintiffs  or  defendants  to  an  action  of  foreclosure  without  joining 
their  cestuis  que  trust ;  it  being  provided  by  Ord.  XVI.  of  1875, 
r.  7,  that  trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or  estate  of 
which  they  are  trustees  or  representatives,  without  joining  any  of 
the  parties  beneficially  interested  in  the  trusi  or  estate,  and  shall 
be  considered  as  representing  such  parties  in  the  action,  but  the 
Court  or  a  judge  may  at  any  stage  of  the  proceedings  order  any  of 
such  parties  to  be  made  parties  to  the  action  either  in  addition  to 
or  in  lieu  of  the  previously  existing  parties  thereto. 

Subject  to  the  provisions  of  the  Jud.  Act,  1875,  and  the  rules 
made  thereimder,  the  provisions  as  to  parties  contained  in  sect.  42 
of  15  &  16  Vict.  c.  86,  are  in  force  as  to  actions  in  the  High  Court 
of  Justice  ((i). 

Assignees  Under  the  rule   'pendente   lite  nihil  innovetur,'   the   assignee 

pendente  lite,  pending  a  suit  cannot  have  greater  rights  than  his  assignor  (e). 
The  rule  applies  to  the  assignee  of  the  equity  of  redemption  (/), 
and  to  plaintiffs  and  defendants  {g). 

An  assignee  of  an  incumbrancer,  party  to  the  suit,  after  a  decree, 
cannot  bring  an  action  to  redeem  and  foreclose  against  the  other 
parties  to  the  suit,  though  as  against  the  assignor  the  action  will 
not  be  dismissed,  and  the  assignee  will  be  decreed  to  stand  in  his 
place  in  the  former  suit  (h). 

But  the  decree  will  be  binding  on  aU  creditors,  by  mortgage  or 
judgment  (i),  and   on  assignees  of  the  equity  of  redemption  (k), 

(s)  Cropper  v.  Mellersh,  1  Jur.  N.  S.  .  Denny,  10  ib.  28,  M.  R. 

299,  v.  C.  Stuart.     But  see   WilUns  v.  (e)  Co.  Litt.  102,  b. ;  MOcalfe  v.  Pul- 

Seeves,  24  L.  T.  337,  V.  C.  Wood.  vertoft,  2  V.  &  B.  200 ;  Trye  v.  £hrl  of 

{a)  Morley  v.  M.  25  Beav.  253.  Aldhormigh,  1  Ir.  Ch.  B.  666. 

(6)  Allen  v.  KnigM,  5  Ha.  280.  (/)  Garth  v.  Ward,  2  Atk.  175. 

(c)   Woody.  Sarman,  5   Mad.    368;  [g)  EadesY.IIarris,lY.kG.G.C.^U. 

Locke  V.  Lmnas,  5  De  G.  &  S.  326  ;  16  (h)  Booth  v.  Orcswicke,  8  Sim.  352. 

Jur.  814  ;  -Peake  v.  Ledger,  8  Ha.  313.  (i)  Bishop  of  Winchester  v.  Beavor,  3 

{d)  See  Ord.  1875,  xvi.  r.  11;  1  Dan.  Ves.  315  ;  Bishop  of  Winchester  v.  Paine, 

C.  P.  ed.  4,  p.  215,  and  ed.  5,  p.  358.  11  ih.  198. 

And  Morg.  Ord.  ed.  4,  pp.   195-9,  and  (k)  Garth  v.  Ward,  sup.    And  see  11 

ed.  5,  p.  475  ;  and  Mills  v.  Jennings,  13  "Ves.  199. 


Ch.  D.  639,  C.  A. 
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subsequent  to  the  action  (T) ;  and  such  persons  need  not  be  made 
parties  unless  for  the  purpose  of  getting  hold  of  the  legal  estate  (m). 

This  distinction  is  grounded  on  the  principle  that  the  incum- 
brancers and  assignees  of  the  equity  of  redemption,  subsequent 
to  the  action,  are  affected  by  notice,  having  taken  their  securi- 
ties and  assignments  pendente  lite.  And  the  like  will  be  the  case, 
although  the  suit  afterwards  abate,  and  an  action  of  revivor  be 
brought  to  which  these  incumbrancers,  &c.,  are  not  made  parties  (n). 
The  same  would  probably  be  the  consequence  if  the  mortgage  or 
purchase  of  the  equity  of  redemption  were  made  d/tiring  an  actual 
abatement  of  the  suit  (o).  And  this  rule  does  not  appear  to  be 
affected  by  2  Vict.  c.  11. 

But  an  assignment  pendente  lite  not  disclosed  does  not  amount  to 
fraud  (jp) ;  and  the  assignee  may  be  made  a  party  after  decree  (g). 
Doubts,  however,  have  been  thrown  on  the  rule  (r). 

In  regard  to  the  rule  under  discussion,  it  must  be  remembered 
that  no  lis  pendens  binds  unless  the  suit  be  registered  under  2  &  3 
Vict.  c.  11  (s). 

Assignees  pendente  lite  can  be  brought  before  the  Court  by  order 
under  the  Jud.  Act  (<). 

If  the  equity  of  redemption  become  vested  in  the   Crown  by  Grown, 
forfeiture,  the  Attorney  General  should  be  joined  (w). 

The  trustees  and  cestuis  que  trust,  under  a  specific  bequest  by  the 
mortgagor  of  leaseholds  which  he  had  mortgaged,  are  proper  parties 
to  a  foreclosure  suit  by  the  mortgagee  (x). 

A  mortgagee  is  not  a  proper  party  to  a  suit  for  specific  per-  Specific 
formance  by  the  mortgagor  (y). 

{1}  Bishop  of  Winchester  y.  Paine,  svp.;  and  note.     But  see  Higgins  v.  Shaw,  2 

which  case  overrules  Crisp  v.  Heath,   7  Dr.  &  "VT.  362  ;  Landon  v.  Morris,  5  Sim. 

Vin.  Ab.  52.  247,  269  ;   Wood  v.  Surr,  19  Beav.  551 ; 

(m)  1  Dan.  Ch.  Pr.  243,  cd.  5 ;  Daly  Massy  v.  Batwell,  4  Dr.  &  W.  68,  80 ; 

V.  Kelly,  i  Dow,  437.  McLeod  v.  Annesley,  16  Beav.  607. 

(n)  Bishop  of  Winchester  v.  Paine,sup.  {s)  Sup.  p.  791. 

See  Drew  v.  Earl  of  Norhury,  3  J.  &  L.  {t)  Jud.  Act,  1875,  0.  1.  (1)  (3). 

282  ;  Sug.  V.  &  P.  758,  ed.  14.  (m)  Lulwich  v.  Att.  Gen.,  cited  2  Atk. 

(o)  Style  V.  Martin,  1  Ch.  Ca.  150.  But  223  ;  Pawletl  y.  Att.  Gen.,  Hard.  465. 

see  11  Ves.  200,  201.  {x)   Ward  v.  Forrest,  10  Beav.  552. 

(p)  Patch  V.  Ward,  3  Ch.  203.  (y)  Franklyn  v.  Fern,  Bam.  Ch.  30-2  ; 

(j)  Campbell  v.  Holyland,   7  Ch.  D.  Tasker  v.  Small,  3  My.  &  C.  63  ;  Sanders 

166,  M.  R.  V.  Richards,  2  Coll.  568.     And  see  Ford 

(r)  Johnson  v.  Thomas,  11  Beav.  501  ;  v.  Tennant,  3  De  G.  F.  &  Jo.  695. 
Solomon  v.  S.  13  Sim.  517 ;  7  Jur.  806, 
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(13.)  Forfeiture  necessary. 

A  decree  of  foreclosure  on  a  mortgage  security  cannot  be  obtained 
until  the  estate  has  become  forfeited  at  law  by  breach  of  the  con- 
dition {z) ;  consequently  on  a  Welch  mortgage  there  can  be  no 
foreclosure  (a) ;  and  although  it  is  a  matter  of  common  right,  yet 
the  Court  will  refuse  it  in  case  of  fraud  (6) ;  nor  will  the  Court 
permit  the  mortgagor's  title  to  be  iavestigated  under  the  proceed- 
ings in  foreclosure ;  the  Court  can  only  bar  the  equity  of  redemp- 
tion, and  will  leave  the  mortgagee  to  pursue  his  legal  means  to 
establish  his  right  (c).  A  default  in  payment  of  a  half-year's 
interest  on  the  appointed  day,  will  be  a  sufficient  breach  of  condi- 
tion to  enable  the  mortgagee  to  foreclose  {d). 

Where  the  mortgagee  was  out  of  the  country,  and  there  were 
no  instructions  to  whom  to  send  the  interest,  there  was  no 
default  (e). 

It  follows  from  what  we  have  seen  of  the  nature  of  foreclosure, 
that  in  the  cases  of  conditional  sales  and  settlements  (/),  there 
being  no  power  ia  the  person  to  whom  the  money  may  be  paid  to 
compel  payment  of  it  and  no  forfeiture,  but  a  permissive  right  of 
payment  only,  there  can  be  no  foreclosure  {g). 


(14.)  Evidence  of  the  security. 

The  Court  never  gives  relief  to  a  mortgagee  or  bars  the  equity  of 
redemption,  unless  the  mortgage  deed  be  either  admitted  or 
proved  {h).  It  may  be  proved  as  an  exhibit  either  vivd  voce  or  by 
affidavit  (i). 

The  mortgage  deed  may  be  proved  at  the  hearing,  where  the 


[z)  Bonham  v.  ITMamib,  2  Vent.  364  ;  .      ((Z)  Stanhope  v.  Mcmners,  2  Ed.  197  ; 

1  Vern.  232.  Gladwyn  v.   Sitchman,   2  Vem.    135 ; 

(a)  Sowel  V.  Price,  Pre.  Ch.  423  ;  1  Tayloi-  v.  Waters,  1  My.  &  Or.  266. 

P.  Wms.  291.     And  see  Longuet  v.  Sea-  (c)  Be  Taafe,  14  Ir.  Ch.  347. 

loew,  1  Ves.  S.  407  ;  and  sup.  p.   325 ;  (/)  See  sup.  p.  20. 

tut  as  to  oopykolds,  see  sup.  p.  232.  {g)  Fish.  Mtg.  20,  ed.  3. 

(J)  Savmders  v.  Dehew,  2  Vern.  271  ;  5  (A)  Jacobs  v.  Richards,  18  Boav.  304  ; 

Bae.  Ab.  101 ;  tit.  Mtg.  E.  7  ;  Edwards  Y.  18  Jur.  527  ;   5  De  G.  M.  &  G.  55  ;  23 

Martin,  25  L.  J.  Ch.  284.  L.  J.  Oh.  657. 

(c)  An^.  2  Ch.  0.  244 ;  15  Vin.  476,  (i)  1  Dan.   C.  P.  816,   ed.   4  ;   779, 

pi.  3  ;  5  Bac.  Ab.  100.  ed.  6. 
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validity  and  not  the  execution,  or  authenticity  thereof  is  contested  {k).  Proof  of 

T-j        ,  1  i»       J       J     mortgage  debt 

But  it  cannot  be  proved  as  an  exhibit  if  it  is  impeached  for  fraud,  at  hearing, 
especially  if  one  of  the  attesting  witnesses  is  implicated  (Z) ;  and 
where  the  validity  of  the  mortgage  deed  and  the  payment  of  the 
consideration  are  contested  by  a  stranger  to  the  deed,  it  must  be 
proved  by  the  attesting  witness  (w).  If  the  attesting  witness 
becomes  entitled  to  the  mortgage,  proof  of  his  handwriting  will 
suffice  (n). 

In  case  of  the  loss  of  the  security,  it  can  be  established  by  Lobs  of 
secondary  evidence,  and  by  proof  of  its  existence  as  a  security  (o). 

Where  the  consideration  is  not  put  in  issue,  proof  of  the  deed  Payment  of 

consideration. 

will  suffice  (p).  It  was  held  at  common  law  that  the  mortgagor 
could  not  be  called  to  prove  the  execution  (q) ;  but  semb.  that  now 
the  chancery  rule  which  admits  admissions  will  prevail  (r). 

Entries  in  the  books  of  the  deceased  attorney  of  the  defendant  in  Entries  of 
a  foreclosure  suit,  are  admitted  as  evidence  for  the  mortgagee,  the  evidence, 
plaintiff,  to  prove  that  the  whole  sum  agreed  to  be  advanced  has 
been  paid  to  the  mortgagor,  and  that  there  was  no  usury,  such 
entries  though  not  against  the  interest  of  the  attorney,  being  made 
in  the  usual  course  of  business  (s). 

Strict  evidence  of  the  consideration  is  required  in  case  of  a  mort-  Mortgagee- 
gage  to  a  solicitor  by  his  client  (<) ;  especially  where  the  mortgage  is 
to  secure  the  balance  of  a  settled  account  (m),  or  is  impeached  on 
the  ground  of  undue  influence  (x). 

Subsequent  incumbrances  may  be  proved  at  the  hearing,  or  an  Proof  of 

•n  ,       T        ,    -I  ,   \  subsequent 

mquiry  will  be  directed  (y).  incumbrances. 

Where  the  mortgage  is  disputed  on  the  ground  of  lunacy,  the  Lunacy  of  the 
fact  of  lunacy  must  be  tried  by  a  jury  or  otherwise  (z).     It  is  not  ™<"^sagor. 
sufficient  to  prove  lunacy  at  the  date  of  the  mortgage,  it  must  be 


{k)  Booth  V.   Creswiclce,  18  Jur.   323,  (r)  Jud.  Act,  1875,  Ord.  xxxii.     And 

L.  C.  ;  Rowland  v.   Sturgis,  2  Ha.  520.  see  17  &  18  Vict.  c.  125,  ».  26. 
But  see  contra,  Jones  v.  Griffith,  14  Sim.  (s)  Clark  v.  Wilmot,  1  Y.  &  C.  C.  C. 

262  ;   8  Jur.   733.     And  see    Chalk  v.  53. 
Maine,  7  Ha.  393  ;  13  Jur.  981.  (0  Lawless  v.' Mansfield,  1  Dr.  &  W. 

(I)  Hitchcock  V.  Carew,  Kay,  App.  xiv.  557,   605  ;   Carter  v.   Palmer,  1  Dr.  & 

(m)  Leigh  v.  Lloyd,  35  Beav.  455.  Wal.  722. 

(n)  Inman  v.  Parsons,  4  Mad.  271.  (u)  See  sup.  p.  896. 

(o)  Abington  v.  Green,  14  "W.  R.  852,  (a)  Fish.  Mtg.  369,  ed.  3,  and  cases. 

M.  R. ;  math  v.  Crealock,  10  Ch.  22.  [y)  lb. 

(p)  Minot  T.  Eaton,  4  L.  J.  Ch.  0.  S.  (z)  Snook  v.    Watts,  11   Beav.    105  ; 

134,  V.  C.  E.  Jacobs  v.  Richards,  sup.     See  Campbell 

(?)   Whyman  v.  Gaih,  1  C.  L.  R.  482,  v.  Hooper,  3  Sm.  &  G.  153 ;  1  Jur.  N.  S. 

Exc.  670. 
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shewn  that  the  mortgagee  knew  and  took  advantage  of  the  infirmity 
of  the  mortgagor  (a). 


(15.)  Common  decree  for  forecloswre. 

For  the  common  decree  for  foreclosure  see  (b). 
Price  of  Whether  the  suit  be  by  mortgagor  or  mortgagee,  the  price  of 

sam™^*""'  ^  redemption  is  the  same(c).  Each  party,  according  as  he  maybe 
plaintiff  or  defendant,  may  be  subject  to  particular  equities  arising 
out  of  those  characters,  but  no  distinction  is  made  as  to  the  course 
and  order  of  redemption  between  a  suit  iu  which  the  owner  is 
seeking  to  clear  his  estate  from  incumbrances,  and  that  in  which 
the  first  (d)  or  a  subsequent  (e)  mortgagee  is  seeking  to  get  posses- 
sion of  the  estate  in  satisfaction  of  his  debt  (/). 

The  form  of  the  decree  in  foreclosure  suits  for  the  redemption  of 
the  different  iacumbrancers  being  therefore  the  same  as  in  re- 
demption suits,  with  the  exception  that  on  failure  to  redeem,  the 
order  ia  the  former  suit  is  for  foreclosure,  and  in  the  latter  for 
dismissal,  which  operates  as  foreclosure  (g),  the  form  of  the  order 
for  redemption  in  foreclosure  suits  is,  for  convenience  sake,  reserved 
for  the  Chapter  on  Kedemption  Qi). 


(16.)  Pro  confesBO. 

If  the  action  for  foreclosure  be  taken  pro  confesso,  the  Court  will 
order  a  sale  (i). 

On  a  decree  pro  confesso,  the  accounts  ia  chambers  are  not  taken 
ex  parte,  but  the  mortgagor  in  contempt  may  contest  the  items,  and 
is  entitled  to  notice  as  in  ordinary  cases  (j). 

By  C.  0.  XXXIII.  s.  12,  where  a  defendant  makes  default  at  the 
hearing,  the  decree  should  be  absolute  in  the  first  instance,  without 
giving  the  defendant  a  day  to  shew  cause,  and  should  have  the 
same  force  and  effect  as  if  it  had  been  a  decree  nisi  in  the  first 


(a) NeiUv. MorUy,9Yea. i78.  SeePrice  (e)  Jackson  v.  Brettall,  ib.  477,  ed.  3; 

T.  Serrington,  3  Mac.  &  G.  486  ;  Baxter  1084,  ed.  4. 

V.  Earl  of  Portsmouth,  5  B.  &  C.  170.  (/)  Fish.  Mtg.  1037,  ed.  3. 

(i)  Set.  Deo.  1035,  ed.  4.  (g)  Inf.  pp.  1025  (e),  1099  (t). 

(c)  Bu    Vigier  v.   Lee,    2    Ha.    326 ;  (h)  Inf.  p.  1089. 

Watts  V.  Symes,  1  Do  U.  M.  &  G.  240.  (i)   Dashwood  v.    BUhazey,   Moseley, 


{d)  Barries  v.  Fox,  Set.  439,  ed.  3 ;      196. 
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instance,  and  had  been  afterwards  made  absolute  in  default  of  cause 
shewn  by  the  defendant.  And  it  is  presumed  that  this  practice  will 
continue  under  the  Jud.  Acts.  The  course  is  for  the  Court  to  hear 
the  cause,  and  to  give  the  plaintiff  the  judgment,  to  which  upon 
the  pleadings  and  evidence  it  judges  him  to  be  entitled  (fc). 

By  C.  0.  XXII.,  s.  8,  such  decree  was  to  be  made  upon  the 
hearing  of  a  cause  in  which  the  bill  had  been  ordered  to  be  taken 
pro  confesso  as  to  the  Court  seemed  just,  and  in  the  case  of  any 
defendant  who  had  appeared  at  the  hearing,  and  had  waived  all 
objection  to  such  order,  or  against  whom  the  order  had  been  made 
after  appearance  by  himself  or  his  own  soHcitor,  or  upon  notice 
served  on  or  after  the  execution  pi  a  vreit  of  attachment  against 
him,  the  decree  was  to  be  absolute.  It  seems  that  under  the 
circumstances  mentioned  in  the  latter  part  of  the  order,  the  judg- 
ment for  foreclosure  should  now  be  absolute  in  the  analogous  case 
of  a  motion  for  judgment  on  default  of  pleading  by  the  defen- 
dant (l) ;  but  the  point  does  not  appear  to  have  been  noticed  in 
Hate  V.  Snelling  (m). 

Where  the  bill  had  been  taken  pro  confesso,  against  a  defendant  WhetW 
who  did  not  appear  at  the  hearing,  a  decree  of  foreclosure  absolute  in'firet*  ^  "*° 
in  the  first  instance  was  refused  (n),  it  being  considered  that  the  ">sta°<!e- 
plaintiff  was  only  entitled  to  such  a  decree  as  he  would  have  had 
if  the  defendant  had  appeared  at  the  hearing ;  but  it  is  submitted 
that  the  expression  '  such  a  decree  as  seems  just,"  means  a  decree 
according  to  the  merits  of  the  case,  and  that  the  decree  should  have 
been  in  an  absolute  form  according  to  C.  0.  XXIII.,  s.  12,  cited 
above. 

The  Court  refused  to  dispense  with  service  of  the  copy  decree  Course  when 
and  proceedings  directed  by  C.  0.  XXII.,  s.  8,  where  a  bill  had  been  decree  not 
taken  pro  confesso,  upon  the  ground  of  the  expense  and  difficulty  of  ^ff^^'ed. 
making  the  service.     If  the  service  could  not  be  or  was  not  duly 
effected,  the  proper  course  for  the  plaintiff  (o)  was  to  apply  to  the 
Court  at  the  end  of  three  years  (p)  for  an  order  to  make  the  decree 
absolute,  and  if  the  Com-t  was  satisfied  with  the  reasons  for  non- 

(fc)    Sayes  v.   Brierley,  3  Dr.  &  "W.  L.  J.  Ch.  46,  V.  C.  Kt.  Bruce. 

274  ;  Hakewell  v.  Webber,   9  Ha.  541 ;  (o)  Vaughan  v.  Rogers,  11  Beav.  165. 

Jud.  Act,  1875,  Ord.  xxxvi.  r.  18 ;  Fish.  {p)  C.  0.  xxii.  s.  15  (3),  as  to  service 

Mtg.  1103,  ed.  3.  of  and  dispensing  with  notice  under  C.  0. 

(J)  Jud.  Act,  1875,  Ord.  xxix.  r.  10.  xxii.  ss.  11,  12.     See  Trilly  v.  Keefe,  16 

(m)  W.  N.  1876-77,  M.K.;  Fish.  Mtg.  Beav.  83;   16    Jur.  442;  Thurgood  v. 

1103   ed.  3.  Cane,  32  Beav.  156. 

{n)  Briffrly  v.  Ward,  15  Jur.  277  ;  20 
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Mortgagor  out 
of  jurisdiction. 


service,  it  would  then  dispense  with  the  service.  The  order  to 
dispense  with  service  was  not  generally  made  until  the  three  years 
had  expired  (g) ;  but  where  the  defendant  was  a  trustee  living  out 
of  the  jurisdiction,  and  the  cesiuis  que  trust  were  parties,  the  dis- 
pensation was  granted,  the  plaintiff,  however,  expressing  that  he 
was  willing  to  wait  until  the  end  of  the  three  years  before  making 
the  order  absolute  (r). 

Where  the  mortgagor  is  out  of  the  jurisdiction  or  cannot  be 
found,  a  vesting  order  will  be  made  under  the  Trustee  Act  in  the 
case  of  an  equitable  mortgage  (s)  upon  a  special  application  (i). 

Where  the  mortgagor  is  out  of  the  jurisdiction,  the  suit  wiU  be 
taken  j3ro  confesso,  and  the  decree  will  be  served  by  advertisement  (w). 


Bond  fide 
holder. 


Delivery  of 
register  of 
ship. 


(17.)  Delivery  of  title  deeds. 

In  an  ordinary  foreclosure  suit,  it  is  the  practice  of  the  Court  to 
order  such  deeds  as  remain  in  the  hands  of  the  mortgagor  to  be 
delivered  up  to  the  mortgagee  {x).  Of  course  the  mortgagee  for  a 
term  of  years  cannot  claim  the  title  deeds  of  the  freehold  without 
an  express  agreement  (i/). 

A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first 
mortgagee  without  any  order  against  the  holder  of  the  deeds  for  the 
delivery  of  them,  as  where  they  are  in  the  hands  of  a  person  who 
has  taken  them  bond  fide  and  without  actual  or  constructive  notice 
of  fraud  from  a  person  without  title  {z). 

Upon  the  sale  of  a  ship  in  the  admiralty  for  the  satisfaction  of  ■ 
bottomry  or  other  claims,  the  title  is  complete  without  any  delivery 
of  the  register.  And  no  order  will  be  made  for  its  dehvery  against 
the  official  agent  of  a  foreign  government,  who  alleges  that  he 
detains  it  under  the  law  of  his  own  country.  But  the  Court 
will    order  delivery  of   the   register  in  the   case   of   a  British 


(q)  James  v.  Rice,  5  De  G.  M.  &  G. 
463. 

(r)  Benbow  v.  Davies,  12  Beav.  421 ; 
Fish.  Mtg.  1104,  ed.  3. 

(s)  Lechmere  v.  Glamp,  30  Beav.  218  ; 
31  i6.  578  ;  9  Jur.  K.  S.  482.  See  sup. 
p.  765. 

{t)  Smith  V.  BoMher,  1  Sm.  &  G.  72 ; 
16  Jur.  1154. 

(u)  Byde  v.  Large,  19  Eq.  48,  V.  C. 
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{x)  Holmes  v.  Turner,  7  Ha.  370,  n. ; 
Bectth  V.  Crealock,  18  Eq.  216,  M.  E.; 
notwithstanding  the  old  oases  of  Frazer 
V.  Jones,  17  L.  J.  Ch.  353  ;  Wiseman  v. 
WestUnd,  1  Y.  &  J.  117. 

{y)   Wiseman  v.  Westlcmd,  sup. 

(«)  Kendall  y.  Hulls,  11  Jur.  864,  V.  C. 
Kt.  Bruco. 
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vessel,  because  its  production  may  be  necessary  at  the  custom 
house  {a). 

Before  the  Jud.  Act  (6),  the  decree  did  not  direct  delivery  of  the 
deeds  against  a  purchaser  for  value  without  notice,  whatever  may 
be  the  case  since  that  act.  See  the  question  considered,  svp.  p.  864, 
and  inf.  p.  1097. 


(18.)  The  time  allowed  for  payment. 

To  the  person  entitled  to  the  first  right  to  redeem,  it  is  the  Time  for 
practice  to  give  six  months  from  the  date  of  the  certificate,  which  P^^""™  • 
fixes  the  amount  of  the  debt,  and  the  equitable  as  well  as  the  legal 
'  mortgagor  has  a  right  to  this  time,  whether  the  judgment  be  for 
foreclosure  or  sale  (c) ;  and  although  the  security  be  given  for  a 
debt  which  does  not  carry  interest  (d),  and  a  judgment  debtor  has 
the  same  time  (e). 

Each  of  the  persons  entitled  to  a  subsequent  right  of  redemption 
has  three  months  from  the  date  of  the  further  certificate,  and  in  the 
case  of  a  derivative  mortgage,  this  rule  applies  to  the  original  mort- 
gagee's right  to  redeem  upon  default  of  redemption  by  the  mort- 
gagor of  the  original  and  derivative  mortgages  (/). 


(19.)  Payment  under  decree. 

A  power  of  attorney  from  the  mortgagee  is  necessary  to  receive 
payment  under  a  decree  (g) ;  but  when  the  mortgagor  did  not  appear 
the  order  absolute  was  made,  though  there  was  no  power  (h). 

Attendance  of  the  solicitor  without  a  power  at  the  time,  and  of 
the  mortgagee  himself  during  the  time,  was  held  sufficient  {i) ;  and 
also  even  such  attendance  after  the  time  (k). 

Payment  of  the  mortgage  money  to  one  of  joint  mortgagees  is  not 


(a)  Tremont,  1  W.  Rob.  163.  (/)  Dalton  v.  Wilson,  Set.  1152,  ed.  i. 

(6)  36  &  37  Vict.  t.  66,  s.  24,  subs.  6.  {g)  Gumey  v.   Jackson,   1  Sm.   &  G. 

(c)  Farker  v.  HmisefieU,  2  M.  &  K.  419;  1pp.  26. 

Thorpe  t.  Gariside,  2  Y.  &  0.  73Q,  Exc.  ;  (h)  Cox  v.  Watson,  7  Ch.  D.  196,  V.  C. 

Lister  v.  Turner,  5  Ha.  281,  293  ;  King  v.  Malins. 

Zeach,  2  Ha.  57  ;  Zloyd  v.  Whittey,  17  (i)  Leehmere  v.  Clamp,  sup. 

Jur.  754,  V.  C.  "Wood.  ijc)  Bernards.  Norton,  10  L.  T.  M".  S. 

(d)  Mellor  V.  Woods,  1  Keen,  16.  183,  M.  E. 

(e)  Fish.  Mtg.  1049,  ed.  3. 
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sufficient  (l).  Payment  out  of  Court  was  directed  to  be  made  to 
two  mortgagees,  or  one  of  them,  they  being  trustees  and  living  at  a 
distance  (m). 


Subsequent 
interest. 


Conditions 
on  enlarge- 
ment. 


(20.)  Enlargement  of  time  for  payment. 

Although  the  Court,  after  default  by  the  mortgagor  in-  payment 
of  the  debt,  will  give  the  mortgagee  relief  by  foreclosure,  and  in 
certain  instances  by  sale,  yet  the  Court,  in  accordance  with  its 
principle  of  considering  the  estate  a  pledge,  wUl  grant  the  mort- 
gagor every  fair  allowance  of  time  to  enable  him  to  discharge  the 
debt.  The  time  for  payment  may  be,  therefore,  renewed,  on 
proper  appHcation  to  the  Court,  even  after  the  decree  is  signed  and 
inroUed  (re) ;  nor  will  it  make  a  difference  that  the  proceedings  are 
under  7  Geo.  2,  c.  20,  s.  2  (nn) ;  the  time  may  be  enlarged  in  either 
case  (o).  But  on  enlargement  .of  the  time,  the  mortgagor  wUl 
be  decreed  to  pay  the  amount  of  interest  and  costs  then  found 
due  by  the  certificate  (p).  A  slight  probability  of  paying  will 
suffice  (g).   , 

Only  subsequent  interest  is  required,  not  interest  on  interest, 
unless  terms  are  made  (r).  And  this  rule  is  adhered  to,  even 
where  the  appUcaition  for  enlargement  is  made  on  behalf  of 
infants  (s). 

The  condition  on  which  the  order  for  enlargement  of  time  is 
usually  granted,  is  payment  of  the  interest  and  costs  reported  due, 
on  or  before  the  time  appointed  for  the  payment  of  the  whole  (t) ; 
but  in  some  cases  an  additional  time  will  be  given  for  the  payment 
of  such  interest  and  costs,  as  where,  at  the  time  of  the  application 
for  enlargement  of  the  redemption  time,  the  time  fixed  for  payment 


{I)  Matson  r.  Dennis,  i  De  G.  Jo.  &  Sra. 
845  ;  10  Jur.  N.  S.  461  ;  reversing  12 
"W.  R.  596,  V.  C.  Stuart. 

(m)  Bradford  v.  Nettleship,  10  ib. 
264,  V.  C.  Stuart. 

[n)  Anon.  Barnard.  221  ;  2  Eq.  Ca.  Ab. 
606,  pi.  37  ;  Cocker  v.  Bemis,  1  Ch.  Ca. 
61  ;  15  Vin.  476,  pi.  2  ;  Ismoordy.  Clay- 
pool,  1  Rep.  in  Ch.  139  ;  Edwards  v. 
Gunliffe,  1  Mad.  287  ;  Ford  r.  Wastell,  6 
Ha.  229  ;  2  Ph.  591  ;  ThamUll  v. 
Marmmg,  1  Sim.  N.  S.  451  ;  Frees  v. 
Coke,  6  Ch.  649. 

(nm)  Sup.  r,  696. 


(o)  Wakerell  v.  Delight,  9  Ves.  36. 
See  17  ib.  417. 

{p)  WhaMon  v.  Craddock,  1  Keen, 
269.  And  see  sup.  434,  5  ;  Brewin  v. 
Austin,  2  Keen.  211 ;  Coombe  v.  Stewart, 
13  Beav.  Ill  ;  ffolfovd  v.  Tate,  1  K.  & 
Jo.  677. 

(2)  /*. 

(r)  WhUfieU  v.  Roberts,  7  Jur.  N.  S. 
1268,  M.  R. 

(i)  Coorribe  v.  Stewart,  sup. 

if)  Eyre  v.  Sanson,  2  Beav.  478  j  Ed- 
wards V.  CunUffe,  1  Mad.  287. 
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has  nearly  arrived  (u),  or  the  mortgagor  has  been  prevented  by  the 
mortgagee  from  receiving  the  rents  (v). 

And  although  the  interest  and  costs  be  not  paid  by  the  mortgagor  Satisfactory 
on  the  appointed  day,  yet  if  he  can  give  satisfactory  reasons  for  his  ^^"^^  SiTen. 
default,  he  may  obtain  a  fresh  enlargement  (x).  Where  the  mort- 
gagee has  received  the  rents  between  the  certificate  and  the  time 
fixed  for  payment,  the  Court  will,  on  motion,  refer  it  back  to 
chambers  to  continue  the  accounts,  and  to  fix  a  new  Aayiy).  But 
an  order  to  enlarge  the  time  for  payment  in  a  foreclosure  suit  is  by 
no  means  a  matter  of  course,  and  may  be  refused  where  no  excuse 
for  the  default  is  stated,  and  the  security  does  not  appear  ample  {z); 
and  after  time  has  been  once  enlarged  by  consent  (a). 

Time  will  be  enlarged  even  against  a  purchaser  (&),  and  pending 
an  appeal  to  the  House  of  Lords  (c). 

Where  ia  a  foreclosure  suit,  objections  were  taken  to  the  certificate.  When  objec- 
and  the  time  appointed  for  the  payment  of  the  mortgage  money  was  certmcate 
likely  to  elapse  before  the  objections  were  heard,  it  was  held  that  the 
defendant  should  have  applied  to  the  Court,  upon  the  objections 
being  filed,  to  have  the  time  enlarged  until  the  objections  were  dis- 
posed of  (d) ;  the  same  would  apply  to  the  present  practice  after  a 
summons  to  vary  the  certificate. 

If  the  mortgagor  bring  his  action  to  redeem,  and  a  day  be  ap-  Time  not 
pointed  for  payment,  and  he  make  default  in  consequence  of  which  redemption 
his  action  is  dismissed,  this  will  be  equivalent  to  a  decree  of  fore-  '"'*• 
closure  (e) ;  and  not  only  the  mortgagor  and  his  heirs,  but  a  pur- 
chaser of  the  equity  of  redemption  pendente  lite  wiU  be  bound  by 
it  (/) ;  and  the  Court  will  not,  as  in  the  case  of  foreclosure,  enlarge 
the  time  for  payment  ((/).     But  if  the  action  be  dismissed  for  want 
of  prosecution,  and  not  for  want  of  payment,  the  mortgagor  wiU  not 
be  estopped  from  bringing  a  second  action  to  redeem  {h). 

(u)  Eyre  v.  Sanson,  sup.  166,  M,  R. 

(j))  Geldard  v.  Hornby,  1  Ha.  251.  (c)  Finch  v.  Shaw,  20  Beav.  555. 

(x)  Jones  Y.  Creswicke,  9  Sim.  304.  {d)  Senvoize  v.  Cooper,  1  S.  &  S.  364. 

(y)  Ellis  y.  QHffitlis,  7  Beav.  iZ;Alden         (c)  Cholmley  v.  Lord  Oxfmd,  2  Atk. 

V.  Foster,  5  ib.  592  ;   7  Jur.  8  ;  Oarlick  267  ;  Bishop  of  Winchester  v.  Paine,  11 

V.   Jackson,  i  Beav.   154  ;  Constable  v.  Yes.  199. 
Ilounck,  5  Jur.  N.  S.  331.  (/)  GaHh  v.  Ward,  2  Atk.  175.     See 

(z)  Nanny  v.  Edwards,  i  Russ.  124  ;  now  2  Vict.  t.  11,  a.  7. 

Eyre  v.  Hanson,  sup.  I    (jr)  NovosielsM  v.  Wakefield,  17  Ves. 

{a)  Campbell  v.  Moxhay,  18  Jiu'.  641,  417  ;  Faulkner  v.  BolUm,  7  Sim.  319. 
V.  C.  Stuart.  Qi)  Hansard  v.  Hardy,  18  Ves.  460, 

(A)  Campbell  v.  Holyland,  7  Cb.  D. 

3  u 
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(21.)  Order  absolute  for  foreclosure. 

Upon  an  affidavit  of  non-payment  of  tlie  money  at  the  appointed 
time  and  place,  or  subsequently,  to  the  person  to  whom  it  is  directed 
to  be  paid  or  his  agent,  the  order  for  foreclosure  contained  ia  the 
original  judgment  will  be  made  absolute,  by  an  order  which  is 
obtaiaed  as  of  course  on  motion  (i).  And  this  final  order  of  fore- 
closure must  be  obtained  before  an  account  is  taken  of  subsequent 
interest  and  costs,  and  a  time  appointed  for  the  exercise  of  the  next 
right  of  redemption  (/c)  ;  and  if  great  delay  take  place  in  obtaining 
it,  the  Court  will  require  an  explanation. 

The  owner  of  the  equity  of  redemption  must  be  served  (Q. 

Final  order.  The  final  Order  to  a  decree  of  foreclosure  is  absolutely  necessary 

to  its  perf^ection,  so  much  so  that  without  its  being  obtained,  a  decree 
of  foreclosure  is  not  a  good  defence  to  an  action  to  redeem  (m) ; 

Eeleaseby        but  a  release  by  the  mortgagor,  after  the  first  decree,  would  be 
tantamount  to  a  final  order  (re).  » 

Time.  In  matters  of  foreclosure,  computation  of  time  must  be  by  calen- 

dar, and  not  lunar  months  (o). 


(22.)  Opening  the  foreclosure. 

So  anxious  is  equity  to  afford  every  reasonable  relief  to  the  mort- 
gagor, that  even  after  a  decree  of  foreclosure  has  been  signed  and 
inrolled,  and  the  mortgagee  has  been  in  possession  for  many  years, 
nevjBr(iheless  the  Court  will,  under  special  circumstances,  open  the 
decree,  •  In  one  case  the  foreclosure  was  opened  after  sixteen 
years  {p) ;  and  in  other  cases  the  Court  has  granted  the  relief  on 
fresh  evidence  adduced  on  the  mortgagor's  behalf  (2).  And  the 
same  indulgence  will  be  granted  even  after  the  order  for  making 
the  foreclosure,  absolute  (which  constitutes  the  foreclosure),  has 


(i)  Set.  393,  ed.  3 ;  1089,  ed.  4 ;  Dan.  (n)  Reynoldsan  v.  Perkins,  Amb.  564. 

897,  ed.  4.  (0)  Anon.  Barnard.  Ch.  324  ;  2  Eq. 

{k)   Whitbread  v.  Lyall,  8  De  G.  M.  &  Ca.  Ab.  605. 

G.  383 ;  2  Jur.  N.  S.  671 ;  3  Sm.  &  G.  (^)  Burgh  v.  tangton,   15  Tin.  321, 

314.  ,  476 ;  2  Eq.  Ca.  Ab.  609 ;  5  Bro.  P.  G. 

{I)  Frees  v.  Coke,  6  Ch.  645.  213. 

(to)  Senhome  y.  Earl,  2  Ves.  S.  450  ;  (?)  Cocker  v.  Bevis,  1  Ch.  Ca.  61  ;  15 

5  Bao.  102.    And  see  Ford  v.  Wastell,  6  Tin.  476,  pi.  2  ;  Jsmoord  v.  Claypool,  1 

Ha.  229  ;  2  Ph.  591.  Eep.  in  Ch.  139. 
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been  iniolled,  nor  need  the  inrolment  of  such  decree  or  order  be  for 
such  purpose  vacated  {r). 

There  are  also  certain  acts  of  the  mortgagee  which  will  of  them-  what  acts  will 
selves  open  the  decree,  as  if  there  has  been  imfair  conduct  or  collusion  °^^'^ 
on  his  part  in  obtaining  the  decree  (s) ;  or  if,  after  foreclosure,  he 
proceed  against  the  mortgagor  on  his  bond  or  other  collateral 
security  (f),  which  he  may  lawfully  do  (u).  The  Court  will  grant 
an  injunction  against  such  proceedings,  if  the  mortgagee  has  sold 
the  estate  or  any  part  thereof  (a;),  and  deprived  himself  of  the 
means  of  letting  the  mortgagor  redeem  (y). 

The  mortgagee  wiU  not  be  allowed  after  foreclosure,  to  come  in 
under  an  administration  suit,  and  prove  for  the  deficiency  (z) ;  but  a 
mortgagee,  after  foreclosure  and  attempted  sale,  was  admitted  to 
prove  in  an  administration  suit  upon  giving  up  the  property,  but 
was  not  allowed  the  costs  of  foreclosure  (a). 

So  a  mortgagee  cannot  sue  the  mortgagor  after  he  has  joined 
with  a  transferee  of  the  equity  of  redemption  in  selling  the  estate, 
and  has  allowed  the  transferee  to  receive  the  proceeds  of  sale  (6). 

Where  a  mortgagee  with  a  power  of  sale  obtains  a  decree  for  Sale  after 
foreclosure  and  then  sells,  he  will  not  be  compelled  to  sell  under  his  under  power, 
power,  as  he  might  thereby  incur  the  risk  of  opening  the  fore- 
closure (c). 

Where  a  mortgagee  of  leaseholds  has,  after  foreclosure  of  sub-  Mortgagee 

°  °  ousted  after 

sequent  mortgagees,  been  ousted  from  the  estate  for  breach   of  foreclosure! 
covenants,  which  the  mortgagor's  executors  should  have  kept,  the 
mortgagee  may  prove  against  the  mortgagor's  estate  (d). 

Where  a  mortgagee  has  contracted  to  sell  the  mortgage  premises.  Proof  in 
he  will,  in  a  winding  up,  be  entitled  to  prove  for  his  whole  debt,  ^f^e"^ 
less  the  amount  of  the  purchase  money,  without  prejudice  to  the 
right  to  increase  or  diminish  the  proof  (e). 


{r)Fordv.  JVaaiell,  sup.  Fonbl.  277;  Palmer  v.  Eendrie,  mp.; 

(s)  Burgh  v.  Langton,  mp. ;  Lloyd  v.  Walker  v.  Jones,  1  J.  C.  60  ;  He  Burrell, 

Mansell,  2  P.  Wms.  73  ;  Gore  v.  Stock-  7  Eq.  399,  V.  0.  James. 

poole,  1  Dow,  18  ;  Harvey  v.  Tebbutt,  1  (z)  Lockhart  v.  Hardy,  9  Beav.  349. 

J.  &  "W.  197.  (<»)  Haynes  v.  H.   3  Jur.  N.  S.  504, 

(<)  Dashwood  v.  Blythway,  1  Eq.  Ca.  V.  C.  Kindersley. 

Ab.  317,  (D.  3) ;  15  Vin.  476.  (i)  PalTner  y.  Hendrie,  sup.    See  p. 

{u)  Tookev.  Hartley,  2  Bro.  C.  C.  126  ;  725. 

2  Dick.  785.  W  Watson  v.  Marston,  i  De  G.  M.  & 

(a)  Palmer  v.  Hendrie,  27  Beav.  349 ;  G.  230  ;  but  see  mp.  258  (x). 

28  ii.  841.  ('')  ^^  Burrell,  sup. 

{y)  See  Tooke  v.  Hartley,  sup. ;  Perry  (e)  Oa^m-d  and  CarUerhury  Hall  Co.,  6 

V.   Barker,  8  Yes.  527 ;  13  ib.   198  ;  2  Ch.  433. 
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When  fore- 
closure not 
opened. 


Where 
creditor  was 
attorney  of 
debtor. 


A  decree  of  foreclosure,  however,  will  not  be  opened  by  reason  of 
the  overvalue  of  the  estate,  and  a  parol  agreement  to  permit  a 
redemption  (/) ;  and  after  twenty  years'  possession,  the  Court  will 
not  set  aside  the  foreclosure  for  mere  form  (g) ;  nor  will  an  action 
of  revivor  and  supplement  be  a  waiver  of  the  decree  (h) ;  nor  wiU 
the  mere  fact  of  the  mortgagee  devisiag  the  estate  as  money  (i),  or 
noticing  it,  for  a  collateral  purpose,  as  a  debt,  open  the  fore- 
closure (k) ;  and  if  there  have  been  considerable  alterations  made  in 
tbe  estate,  accompanied  with  length  of  possession,  the  decree  will 
not  be  opened  {I).  No  general  rule  can,  however,  be  laid  down  for 
opening  of  a  foreclosure ;  each  individual  case  must  rest  on  its  own 
merits. 

In  one  case,  after  the  inrolment  of  an  order  of  foreclosure  absolute 
obtaiaed  by  a  judgment  creditor,  time  was  enlarged  on  the  ground 
that  the  debt  consisted  of  the  costs  of  the  judgment  debtor  incurred 
in  an  administration  suit,  in  which  the  judgment  creditor  acted  as 
her  attorney,  that  the  interest  of  the  debtor  ia  the  administration 
suit  was  five  or  six  times  the  amount  of  the  debt,  that  the  debtor 
had  no  other  means  of  payment,  and  that  the  delay  which  had 
taken  place  in  that  administration  suit  had  not  been  caused  by  any 
fault  on  her  part,  but  in  some  degree  by  the  creditor  insisting  on 
being  made  a  party  to  that  suit  in  respect  of  his  charge  under  the 
judgment,  which  he  was  attempting  to  enforce  in  the  foreclosure 
suit  (m). 

The  foreclosure  cannot  be  opened  in  part  (n).  For  the  general 
principles  of  opening  foreclosures  see  (o). 


(23.)  A II  remedies  may  be  pursued  at  the  same  time. 

As  already  stated  (p),  a  mortgagee  may,  at  the  same  time,  pro- 
ceed on  all  his  remedies ;  he  may,  at  the  same  moment,  bring  his 


(/)  Wishall  V.  Short,  3  Bro.  P.  C. 
558  ;  2  Eq.  Ca.  Ab.  177  ;  7  Yin.  398. 

{g)  Jones  v.  Kenriek,  5  Bro.  P.  C.  24i  ; 
2  Eq.  Ca.  Ab.  602,  pi.  31  ;  15  Tin.  470, 
pi.  18. 

(h)  Birch's  Case,  Gilb.  Eep.  in  Eq. 
186. 

(i)  Silberachildt  v.  Schiott,  3  Ves.  & 
Bea.  45  ;  StuckvUle  v.  Dolben,  15  Tin. 
476,  Z.  pi.  1 ;  Sel.  Ch.  Ca.  10. 


C.  181 ;  15  Vin.  476,  Z.  pi.  1. 

(?)  Lcmt  V.  Crispe,  5  Bro.  P.  C.  200  ; 
2  Eq.  Ca.  Ab.  599,  pi.  21;  Tooke  v. 
Bishop  of  Ely,  sup. 

(m)  Ford  V.  Wastell,  6  Ha.  229  ;  2  Ph. 
591  ;  16  L.  J.  Ch.  372. 

{n)  Patch  V.  Ward,  4  Giff.  96  ;  9  Jur. 
N.  S.  373  ;  11  W.  R.  135. 

(o)  Campbell  v.  Eolyland,  7  Ch.  D. 


166,  M.  E. 
(Jc)  Tooke  v.  BisUp  of  Ely,  5  Bro.  P.         iv)  Sup.  p.  723, 
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action  of  foreclosure,  and  proceed  on  all  his  other  securities  {q), 
although  the  Court  would  under  special  circumstances  have  granted 
an  injunction  against  the  proceedings  at  law  (r).  The  hest  and 
safest  course  for  a  mortgagee  to  pursue,  if  he  suspect  the  estate  is 
not  adequate  to  discharge  the  debt,  and  he  cannot  obtain  a  sale  by  a 
decree  of  equity  (s),  is  to  proceed  on  his  legal  securities  first ;  for  it 
has  been  seen  that  if  he  first  obtain  a  decree  of  foreclosure,  and 
afterwards  proceed  at  law,  he  will  re-open  the  foreclosure ;  and  if  he 
obtain  a  foreclosure  and  sell,  and  then  proceed  at  law  for  the 
difference,  it  is  doubtful  whether  the  Court  will  not  grant  an  in- 
junction ;  but  if  he  first  proceed  at  law,  he  may  afterwards  obtain  a 
decree  for  payment  of  the  remainder  ;  and,  on  default  of  payment, 
foreclose  the  estate. 
If  the   mortgagee  proceed  upon  his  collateral  securities,  the  Proceeding  on 

,  -Li    .  '    •        i.'  J.  J*  '         '   J.      collateral 

mortgagor  may  obtam  an  mjunotion  upon  terms  of  paymg  mto  securities. 
Court  the  amount  claimed ;  and  if  the  debt  is  afterwards  paid  out  of 
the  produce  of  the  sale  of  the  mortgaged  property,  the  fund  in 
Court  will  of  course  belong  to  the  mortgagor  (t).  If  the  mortgage 
be  by  way  of  trust  for  sale,  there  seems  no  reason  why  the  mort- 
gagee should  not  sell,  and  then  proceed  to  enforce  his  collateral 
securities  (m)  ;  and  the  same  would  seem  to  apply,  where  the  mort- 
gagee has  a  power  of  sale. 

In  the  administration  of  the  estate  of  a  deceased  mortgagor,  the  Proof  in 
mortgagee  is  entitled  to  avail  himself  of  all  his  rights  against  the  saii. 
mortgagor's  general  estate,  and  also  of  his  security.  He  is,  if  the 
estate  be  solvent,  allowed  to  prove  for  his  whole  debt  and  also  to 
make  what  he  can  of  his  security,  not  receiving  more  than  twenty 
shillings  in  the  pound  ix) ;  but  if  the  mortgagor  has  died  since 
November  1,  1875,  and  his  estate  is  insolvent,  by  the  Jud.  Act, 
1875  {y),  the  rule  in  bankruptcy  as  to  the  respective  rights  of  secured 
and  unsecured  creditors  and  as  to  debts  and  liabilities  proveable  will 
apply  {z). 

{q)  Burmll  v.  Martin,  Dougl.   417;         (<)  Taylor  v.  IFafers,  1  My.  &  Cr.  266; 

Schoole  V.  Sail,  1  Sch:  &  Lef.  116  ;  Eees  5  L.  J.  N.  S.  Ch.  210. 
V.  FarMnsm,    2  Anst.   497.    And  see         {u)  See  Lockhart  v.  Eardy,  9  Beav. 

Garfm-th  v.  Sradley,  2  Ves.  S.  678 ;  2  Atk.  349. 

343  ;  and  sup.  p.  723.     This  rule  does         (a;)  Mason  v.  Bogg,  2  My.  &  Cr.  443  ; 

not  apply  to  a  vendor  having  a  bond  and  overruling  Greenwood  v.  Taylor,  1  Euss. 

equitable  lien  for  the  purchase  money ;  &  My.  185. 
mp.  p.  412  («).  (V)  Jud.  Act,  1875,  c.  77,  s.  10.    See 

(r)  Sooth  V.  B.  2  Atk.  344  ;  Schoole  v.  sect,  set  out,  sup.  p.  399  {x). 
Sail,  sup.     And  see  sup.  p.  725.  («)  See  sup.  p.  381. 

(«)  As  to  this,  see  sup.  p.  922,  929. 
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(24.)  Trust  deed  for  creditors. 

A  mortgagee  cannot  avail  himself  of  the  benefit  of  a  trust  deed 
for  creditors  unless  he  has  executed  the  deed  or  shewn  within  a 
reasonable  time  a  clear  intention  of  coming  in  under  it  (a).  The  same 
applies  to  other  creditors  (6) ;  but  a  creditor  who  has  not  executed  or 
come  in  under  the  deed  cannot  sue  for  the  performance  of  the  trusts 
and  establish  a  charge  upon  the  trust  estate  for  money  which  he  has 
advanced  to  the  trustee  for  the  purposes  of  the  trust  (c).  A  lapse 
of  ten  years  is  too  long  (d). 

If  the  creditors  acquiesce  in  the  deed  they  will  have  the  same 
benefit  as  if  they  had  executed  it  (e). 

Where  creditors  come  in  and  execute  the  deed  after  a  dividend 
has  been  paid,  they  will  be  allowed  to  participate  in  future  assets, 
but  past  dividends  will  not  be  disturbed  (/). 


Whether  costs 
of  suit  come 
out  of  general 

assets. 


(25.)  Administration  suits. 

It  is  clear  that  a  mortgagee  may  bring  an  action  on  behalf  of  himself 
and  other  creditors  of  the  mortgagor,  against  the  representatives  of 
the  mortgagor,  for  a  sale  of  the  estate,  and  payment  of  the  deficiency 
out  of  the  general  assets  (g). 

Also,  where  the  plaintiff,  as  equitable  mortgagee,  is  entitled  to  a 
sale,  the  whole  produce  of  the  sale  is  given  to  him,  leaving  the  costs 
of  the  suit  to  fall  on  the  general  assets  ;  but  the  suit  ought  to  be  on 
behalf  of  himself  and  all  the  other  creditors  (h). 

But  where  a  mortgagee,  being  a  simple  contract  or  specialty 
creditor,  brings  an  action  for  administration,  and  a  decree  for  sale  of 
the  mortgage  premises  is  made,  it  appears  to  be  doubtful  whether, 
in  the  absence  of  other  assets,  the  costs  of  suit  are  paid  first  out  of 
the  proceeds  (i). 


&  s. 


&  F.' 


(a)  Gould  V.  Robertson,  i  De  G. 
509. 

(6)  Za  Touche  v.  Luean,  7  CI. 
772.     See  mp.  p.  415  (y). 

Xo)  lb. 

(d)  Lane  v.  Bushand,  14  Sim.  656  ;  9 
Jur.  1001.  See  Brandling  v.  Plummer, 
27  L.  J.  Ch.  188,  V.  C.  Kindersley. 

(e)  Spottiswode  v.  Stockdale,  G.  Coop. 
102,  5 ;  Baher's  Tr.,  10  Eq.  554,  V.  C. 
Malins.      See  Collim  v.  Recce,    1  Coll. 


678  ;  Baworth  v.  Parker,  2  K.  &  J.  163. 

(/)  Broadbent  v.  Thornton,  4  De  G.  & 
S.  65  ;  Field  v.  Cook,  23  Beav.  600  ; 
Graves  v.  Dairies,  17  Ir.  Eq.  90. 
.  (g)  Skey  v.  Bennet,  2  Y.  &  C.  C.  C.  405 ; 
Tipping  r.  Power,  1  Ha.  410 ;  King  v. 
Smith,  2  ib.  239  ;  Brocklehurst  v.  Jessop, 
7  Sim.  438  ;  see  sup.  p.  731  (s). 

(A)  Blair  v.   Ormond,  1  De  G.   &  S. 
428. 
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And  where  a  mortgagee,  whether  legal  or  equitable,  is  entitled  to  Costs  when 
foreclosure  and  brings  an  action  for  a  sale,  it  has  been  held  that  ^ng^etion 
the  costs  of  suit  including  those  of  subsequent  incumbrancers  come  *"^  ^*' 
out  of  the  proceeds  in  the  first  place  (k).     But  where  a  mortgagee, 
whether  legal  or  equitable,  has  a  power  of  sale  and  brings  an  action 
for  a  sale,  the  costs  of  all  parties  of  the  suit  come  out  of  the  pro- 
ceeds of  sale  first,  though  the  fund  is  deficient  to  pay  the  plaintiff 
in  fuU  (l) ;    but  the  contrary  was   held  in  one  case  (m),   on  the 
ground  that  the  mortgagee  had  the  right  to  haye  the  trusts  of  the 
purchase  money  administered  by  the  Court  {ii). 

Where  in  an  administration  suit  a  mortgagee  comes  in  and  con-  Rights  of 
sents  to  a  sale,  and  the  proceeds  are  deficient,  he  is  entitled  to  the  administration 
whole  fund  after  payment  of  the  costs  of  sale  (o).     A  mortgagee,  *'"**• 
whether  a  party  or  not,  who  consents  to  a  sale,  is  entitled  to  his 
principal,  interest,  and  costs  in  priority,  whether  he  is  a  legal  (p) 
or  equitable  (g)  mortgagee  ;  and  as  weU  in  a  foreclosure  (r)  as  an 
administration  suit  (s) ;  but  only  to  his  costs  of  suit  in  the  cha- 
racter of  mortgagee  (f). 

In  a  suit  for  ascertaining  priorities,  the  costs  of  the  plaintiff  come  Suit  for 

ascertaining 
priorities. 


188,  193  ;  Howard  v.  Prince,  13  ib. 
72  ;  Re  Oriental  Hotels  Co.,  12  Eq.  126, 
133,  V.  C.  "Wickens  ;  n^ild  v.  Lockhqtrt, 
10  Beav.  320  ;  Morgan  and  Davey's  Costs, 
134  ;  Tiickley  v.  Thompson,  1  J.  &  H. 
126  ;  Marshall  v.  McAravey,  3  Dr. 
&  W.  236  ;  Hanman  v.  Mlcy,  8  Ha. 
App.  xl.,  9  ib.,  xi.  ;  Stone  v.  Van 
ffeythusen,  11  Ha.  126  ;  18  Jur. 
344 ;  IFade  v.  Ward,  4  Drew,  602 ; 
Ward  V.  MacUnlay,  2  De  G.  J.  &  Sm. 
358  ;  10  Jur.  N.  S.  1063,  L.  J. ;  Pinchard 
V.  Fellows,  17  Eq.  421,  V.  C.  Bacon.  See 
Greenwood  v.  Firth,  6  Jur.  854,  V.  C. 
Kindersley  ;  Barnes  v.  Rooster,  1  Y.  &  C. 
C.  C.  403 ;  as  opposed  to  Berry  v.  Hebble- 
thwaite,  4  K.  &  Jo.  80 ;  Wright  t.  Kirby, 
23  Beav.  463 ;  3  Jur.  N.  S.  851  ;  Shep- 
pard  V.  Burhage,  22  L.  T.  94 ;  Walter  v. 
Stanton,  10  W.  R.  570  ;  Ward  v.  Cart- 
■wrighi,  Set.  294,  ed.  3  ;  White  v.  Gud- 
geon, 30  Bear.  545. 

(i)  Kenebel  v.  Sm-aflon,  13  Ves.  370  ; 
not  approved  of  in  Hepworth  v.  Heslop,  3 
Ha.  487  ;  9  Jur.  796.  But  see  Tipping 
V.  Power,  1  Ha.  409. 


(I)  Armstrong  v.  Storer,  14  Beay,  535  ; 
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Macrae  v.  Ellerton,  4  Jur.  N.  S.  967, 
V.  C.  Stuart  ;  Cook  v.  Hart,  12  Eq.  459, 
V.  C.  Bacon  ;  Irby  v.  /.  22  Beav.  217 ; 
Wonham  v.  Machin,  10  Eq.  447,  M.  R. ; 
Spensley's  Estate,  15  ib.  16,  M.  E. ;  Cooke 
v.  Broum,  4  Y.  &  C.  227  ;  Alston  v. 
Parker,  5  L.  J.  N.  S.  3. 

(m)  Huttcm  v.  Sealy,  6  "W.  R.  350, 
V.  C.  Stuart. 

(n)  Ib. 

(o)  Dighton  v.  WitJiers,  31  Beav.  423. 

(p)  Hepworth  v.  Heslop,  sup. ;  Carr  v. 
Henderson,  11  Beav.  415  ;  Cook  v.  Hart, 
sup.;  Cutfield  v.  Richards,  26  Beav.  241  ; 
Dighton  v.  Withers,  sup. 

(q)  Wild  V.  Zockhart,  sup.;  Barnes 
V.  Eacster,  sup.;  Chissum  v.  Dewes,  5 
Russ.  29. 

(r)  Uppertonv.  Harrison,  7  Sim.  444; 
Ciitfield  V.  Richards,  sup. 

(«)  Chissum  v.  Dewes,  sup.  ;  Carr  y. 
Henderson,  sup. ;  Langton  v.  Z.  7  De  G. 
M.  &  6.  30 ;  1  Jur.  N.  S.  1078  ;  revers- 
ing 18  Jur.  1092 ;  Parker  v.  Watkins, 
1  Johns.  133. 

(t)  Wiekenden  v.  Rayson,  4  V,  R, 
443,  L,  C. 
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out  of  the  fund,  the  costs  of  other  incumbrancers  are  added  to  their 
securities  (u). 

In  a  suit  for  the  administration  of  the  trusts  of  a  settlement  the 
costs  of  the  defendant  mortgagee  and  all  parties  come  out  of  the 
fund  (x). 

In  a  suit  by  second  mortgagee  against  the  first  mortgagee,  who 
had  sold  and  alleged  untruly  that  there  was  not  sufficient  to  pay 
him,  and  neglected  to  account,  no  costs  were  given  on  either  side  (?/). 

A  mortgagee,  after  an  administration  suit,  selling  under  his  power 
and  paying  the  sale  monies  into  Court,  is  entitled  to  an  order  for  his 
debt  and  costs  without  account,  unless  the  amount  is  disputed  (a). 

Where  an  administration  suit  is  instituted  to  which  the  mort- 
gagee is  a  party,  he  will  receive  his  costs  in  priority  to  the  costs  of 
proceedings  directed  to  be  taken  by  the  receiver  in  the  suit,  he,  the 
mortgagee,  having  taken  no  part  in  the  proceedings  (a). 

And  where  a  suit  is  instituted  to  raise  a  charge  under  a  will 
with  administration  of  the  estate,  the  costs  of  the  plaintiff  have 
priority  {b). 

When  there  are  two  administration  suits,  and  a  decree  has  been 
obtained  in  the  second  suit,  the  mortgagee  who  has  first  taken  pro- 
ceedings will  have  the  conduct  of  the  suit  (c). 

Where  mortgagee  commences  his  foreclosure  suit  and  gets  paid 

in  an  administration  suit,  he  is  allowed  to  stay  proceedings  in  his 

own  suit,  and  receives  the  costs  thereof  (d). 

First  mort-  Where  in  an  administration  suit  the  first  mortgagee  does  not 

gagee  refusing   consent  to  a  Sale,  the  sale  will  be  made  subject  to  his  mortgage  (e) ; 

sale.  and  where  a  mortgagee's  lien  is  claimed  in  an  administration  suit, 

but  the  mortgagee  refuses  a  tender  of  the  amount  found  due  to  him 

as  not  including  interest,  the  sale  is  made  subject  to  the  Uen,  and 

the  mortgagee  will  not  be  allowed  to  share  in  the  general  assets  (/). 

Further  costs  after  decree  are  not  added  to  the   security  by 
petition  (g). 
Second  mort-         Where  the  second  mortgagee  joins  in  the  sale  he  is  not  entitled 

(«)  Ford  V.  Sari  Chesterfield,  21  Beav.  1  Jur.  N.  S.  1078,  reversing  18  Jur.  1092. 

426.     But  see  Brace  v.  Duchess  of  Marl-  {b)  Howard  v.  Priiice',  13  Beav.  72. 

borough,  Moseley,  50  ;   IVMte  v.  Bishop  (c)  Be  Mathews'  Estate,  "W.  N.  76-176, 

of  Feterboroiogh;   Jao.    403  ;   Wright  v.  V.  C.  Bacon. 

Kirby,  23  Beav.  463  ;  3  Jur.  N.  S.  351.  (d)  Brooksbank    v.   ffigginbottom,    31 

(a!)  Bryant  v.  Blackwell,  15  Beav.  44.  Beav.  35.     But  see  Hapies  v.  B.  3  Jur. 

{y)  Tanmr  v.   Heard,   23  ih.   555 ;  3  N.  S.  504,  V.  C.  Kindersley ;  sed  guare 

Jur.  N.  S.  427,  K.  this  case. 

(2)  BingJiamv.  King,  14  W.  E.   414,  (e)  Wickendenv.liaysm,iyf.n.iiS,l,.C. 

^'  K-  (/)  Hempstmd  v.  H.  4  Beav.  423. 

(a)  Lan^ton  y-StgtiS&Q-d'^  Mk>P§SOft®    Barron  v,  Lanc^^ficld,  17  ib.  2C8. 


gagee  joining 
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to  any  costs  until  the  first  mortgagee  is  paid  in  full  (h),  notyath-  not  entitled 
standing  (i).  **""''*"• 


(26.)  Generally. 

Although  the  value  of  the  reversion  in  fee  expectant  on  a  mortgage  Eeversion 
for  a  long  term  of  years,  is  nominal,  yet  if,  in  a  foreclosure  suit,  the  term.™"  ^*^* 
fee  simple  is  sold  under  a  decree  by  consent,  the  Court  wiU  direct  a 
reference,  to  ascertain  the  difference  in  value  between  the  value  of 
the  property  sold  in  that  way,  or  as  a  term,  and  will  give  the  mort- 
gagor or  his  representatives  the  benefit  of  it  (k). 

If,  after  a  decree  for  foreclosure,  the  mortgagor  in  possession  Waste  after 
begins  to  commit  waste,  he  will  be  restrained  by  injunction,  though 
no  injunction  be  prayed  by  the  action  (Z). 

If  a  first  mortgagee  proceed  in  a  foreclosure  suit,  after  tender  of  the 
mortgage  debt  by  a  second  mortgagee,  it  seems  that  he  will  not  be 
allowed  subsequent  costs  (m). 

"Where  in  a  foreclosure  suit  the  estate  has  been  sold  in  chambers, 
and  the  mortgagee  applies  to  open  the  biddings,  he  wUl  not  be  allowed 
to  conduct  the  sale  (n) ;  that  is,  he  cannot  be  both  buyer  and  seller. 

Where  the  mortgagee  has  leave  to  bid,  a  reserved  bidding  is  Bidding, 
fixed  (o) ;    and  he  must  abandon  his  right  to    sell    under    his 
power  (p). 

If  a  mortgagee,  beiug  also  a  trustee  for  the  mortgagor,  bring  an  Cross  suits, 
action  of  foreclosure,  and  the  mortgagor  bring  a  cross  action  for  an 
account,  the  Court  may  make  one  decree  in  both  causes  (q). 

Where  the  mortgagor  by  his  answer  suggests  that  the  mortgagee  Mort^ee 

aliened  uO  D6 

has  been  ia  possession,  and  in  receipt  of  the  rents  and  profits,  it  is  in  possession, 
usual  for  the  Court,  though  a  matter  of  discretion,  to  grant  an 
inquiry  as  to  that  fact  (r).. 

Chambers  iu  the  Inns  of  Court  appear  to  be  subject  to  the  local  Inns  of  Court, 
jurisdiction  and  authority  of  the  benchers,  and  the  Courts  of  law  will 
not  interfere  in  respect  of  them ;  but  if  the  benchers  decline  to 

(A)   TFonham  v.  Machin,  10  Eq.  ii7,  sup.  p.  802. 

M.  R.  {n)  Domville  v.  Berrington,  2  Y.  &  C. 

(i)  Kenebel  v.  Scrafton,  13  Ves.  370.  Exc.  723. 

{k)  Foster  v.  Eddy,   13  Jur.  761  ;  18  (o)  Re  Commercial  Bank  of  Lmdm.,  9 

L.  J.  Ch.  151,  V.  C.  Kt.  Bruce.   See  Cut-  L.  T.  N.  S.  782,  Bky. 

field  V.  Richards,  26  Beav.  241.  (y)  Exp.  Savies,  3  D.  &  C.  504. 

{I)  Goodman  v.  Kine,  8  Beav.  379.  See  (q)  Dodd  v.  Lydall,  1  Ha.  333.     See 

sup.  p.  704.  Dames  V.  Whitmore,  8  "W.  R.  596,  M.E. 

(wi)  Smith  V.  Green,  1  Coll,  555,     See  (r)'  Dohsm  v.  Lee,  1  Y,  &  C.  C.  C.  714, 
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Chap,  77. 


Foreclosure 
of  realty 
and  retainer 
of  policy. 


Where  mort- 
gage of  term 
and  trust  for 
sale  of  fee. 


trust  not 
entitled  to 
foreclosure. 


All  interests 
of  mortgagor 
foreclosed. 


Foreign  lands. 


exercise  their  authority,  the  ordinary  Courts  will  take  cognisance  of 
the  question;  and,  therefore,  if  the  benchers  refuse  to  make  an 
order  for  the  foreclosure,  or  sale,  of  chambers  in  mortgage,  a  decree 
may  be  obtained  in  the  High  Court  of  Justice  (s). 

In  a  case  where  a  mortgagee  made  a  further  adyance,  and  took, 
as  a  security,  a  further  charge  and  covenant,  and  also  an  assignment 
of  a  policy  of  assurance  upon  trust  to  receive  the  insurance  monies 
when  payable,  and  thereout  pay  the  mortgage,  it  was  held  by  Sir 
J.  Wigram,  that  the  mortgagee  was  entitled  to  the  usual  decree  of 
foreclosure  of  the  real  estate,  and  to  retain  the  policy  upon  the 
terms  of  the  trust,  but  not  to  a  sale  of  the  policy,  although,  if 
the  pohcy  had  been  simply  assigned  as  a  security,  he  would  have 
been  entitled  to  a  sale  of  it  (t). 

But  in  another  case  where  the  mortgage  debt  was  secured  by  a 
mortgage  for  a  term  and  trust  for  sale  of  the  fee,  and  the  bill 
prayed  a  sale,  the  Court  held  that  the  mortgagee  was  not  entitled 
to  any  other  reUef  than  that  prayed,  but  that  he  might  amend,  and 
pray  a  foreclosure  of  the  term  ;  but,  that  the  term  being  foreclosed, 
the  debt  would  be  satisfied,  and  the  fee  held  for  the  mortgagors  (u). 

If  the  estate  be  conveyed  to  the  mortgagee  in  trust  that  the  same 
shall  stand  charged  with  the  mortgage  debt  and  interest,  with  power 
of  sale,  the  mortgagee  is  not  entitled  to  foreclosure  (x).  But  the 
Court  will  presume  an  instrument  iutended  as  a  security  to  be  an 
ordinary  mortgage  unless  the  terms  exclude  such  construction  (y). 

Where  a  mortgagor  has  several  interests,  all  are  bound  by  fore- 
closure though  only  one  is  mentioned  {z). 

A  motion  by  the  second  mortgagee  to  pay  off  the  first  mortgagee 
and  stay  the  proceedings,  was  refused  {a). 

A  decree  for  foreclosure  is  not  equivalent  to  a  judgment  to 
pay  (6). 

Land  in  a  foreign  country  may  be  foreclosed  (c). 

The  owner  of  a  share  of  an  estate  and  his  incumbrancers  have  but 
one  set  of  costs,  which  are  received  by  the  first  incumbrancer  {d). 


(s)  Bakestraw  v.  Brevier,  Sel.  Ca.  In 
Ch.  55  ;  2  P.  Wms.  511. 

(Q  Dyson  v.  Morris,  1  Ha.  413. 

(«)  Kerrick  v.  Saffery,  7  Sim.  317. 

(a;)  Sampson  v.  PMison,  1  Ha.  533  ; 
JenMn  v.  Bow,  5  De  G.  &  Sm.  107; 
Schweitzer  v.  MayJiew,  31  Beav.  37. 

(V)  Balfe  V.  Lord,  2  Dr.  &  "W.  480. 

(«)  Goldsmid  r.  Stonehewer,  9  Ha. 
App.  39  ;  Eromitt  v.  Moor,  ih,  374. 


(a)  Payne  v.  Edwards,  8  Jur.  N.  S. 
1200,  V.  C.  Stuart. 

(V)  Wilson,  V.  Lady  Diinsany,  18  Beav. 
293  ;  18  Jur.  762. 

(c)  Paget  v.  Ede,  18  Eq.  118,  V.  C. 
Bacon. 

(d)  Bemnant  v.  Mood,  27  Beav.  613  ; 
Equitable  Life  Ins.  Co.  v.  Eiiller,  7  Jur. 
N.  S.  307 ;  TFard  v.  Yates,  1  Dr.  &  S. 
80. 
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Creditors  under  a  decree  for  sale  in  a  foreclosure  suit  only  stand  Balance  due  to 
as  to  balances  remaining  due  to  them  after  the  sale  of  the  estate  in  3te  S 
the  same  rank  with  creditors  by  bond  and  covenant  (/i). 

A  trust  to  pay  out  of  the  rents  and  profits  is  not  strictly  a  mort- 
gage, as  there  is  no  right  of  foreclosure  (i) ;  but  such  incumbrances 
have  the  other  incidents  of  a  mortgage,  and,  in  a  popular  sense,  are 
comprised  by  conveyancers  under  the  term  mortgages. 

In  some  cases  there  is  no  right  either  to  foreclosure  or  sale  :  as  in  Mortgage  of 
the  case  of  an  assignment  by  a  naarried  woman  of  a  reversionary  interest  on 
interest  upon  trust  for  payment  of  a  debt  of  her  husband  as  his  '™**' 
surety  :  the  trust  only  Operates  when  the  interest  falls  in  (k). 

Though  under  a  trust  for  sale  there  may  be  no  right  of  fore-  Kedemption 
closure,  the  right  of  redemption  exists  (Z) ;  but  on  failure  to  redeem  right  of 
under  a  trust  deed,  for  creditors  the  creditor's  right  to  sell  would  *°''^''^°^'"®- 
become  immediate  and  indefeasible  (m) ;   but  the  decree  may  be 
made  in  such  a  way  as  to  have  the  administration  of  the  personal 
estate  first,  and,  if  necessary,  a  foreclosure  of  the  security  after- 
wards (n). 

Subject  to  any  entry  to  the  contrary  on  the  register,  the  registered  I-and  Transfer 
proprietor  of  a  registered  charge  may  enforce  a  foreclosure  or  sale  of 
the  land  charged  in  the  same  manner  and  under  the  same  circum- 
stances in  and  under  which  he  might  enforce  the  same  if  the  land 
had  been  transferred  to  him  by  way  of  mortgage,  subject  to  a  proviso 
for  redemption  on  payment  of  the  money  named  at  the  appointed 
time  (l). 

Foreclosure  causes,  when  ready  for  hearing,  may  be  ordered  to  be  Advancing 
advanced  for  hearing  under  the  same  circumstances  and  subject  to  causes, 
the   same   rules    as    other  causes   may  be  ordered  to  be  so  ad- 
vanced (m). 

{h)  Wilson  V.  Lady  Dimsany,  sup.  v.  Morris,  5  Ch.  230. 

(i)  Taylor  v.   Emerson,  4  Dr.   &  "W.  (m)  2  Day.  Conv.  p.  556,  ed.  'i. 

117  ;  Balfe  v.  Lord,  sup.  (re)  ffanman  v.  Silcy,  8  Ha.  App.  xl.; 

(k)  Stamford,  <fcc.  Banking  Co.  v.  Ball,  9  ib.  xi. ;  Barton  v.    Van  Meythuysen, 

4  De  G.  F.  &  Jo.  310  ;  8  Jur.  N.  S.  420  ;  18   Jur.    344  ;   Marshall  v.   McAramy, 

31  L.  J.  Ch.  143  ;  10  W.  R.  196.  3  Dr.  &  "W.  236. 

{I)  Schweitzer  v.  Mayhew,  mp. ;  Wicks  [1)  38  &  39  Vict.  c.  87,  s.  26. 

V.  Scrivens,  1  Jo.  &  H.  215,  8 ;  Pearce  (m)  C,  0.  xxi.  r.  6. 
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CHAPTER  LXXVIII. 

TO   WHOM    THE    MONEY   AND   LANDS   IN   MORTGAGE   WILL   BELONG. 
Sect.  Page 

1.  Mortgages  are  personal  estate         ....  1036 

2.  Conversion 1037 

3.  Joint  mortgagees 1038 

4.  Other  cases 1039 

(1.)  Mortgages  are  personal  estate. 

So  long  as  the  money  and  lands  in  mortgage  retain  their  respective 
characters  impressed  upon  them  in  equity,  that  is,  so  long  as  the 
debt  remains  the  principal,  and  the  land  the  pledge,  so  long  the 
mortgage  will  be  personal  ass.ets  ;  and  accordingly,  if  the  mortgage 
be  in  fee,  and  the  mortgagee  die,  his  heir  or  devisee  wiU  be  a 
trustee  for  the  executor  (a),  and  if  the  heir  receive  the  money,  it 
may  be  recovered  from  him  by  the  executor  (6).  Doubts  were 
formerly  entertained  as  to  this  in  cases  in  which  the  mortgage  was 
in  fee,  and  there  was  neither  bond  nor  covenant  for  payment  of 
the  money  (c),  or  where  the  condition  for  redemption  was  upon 
payment  to  the  mortgagee,  his  heirs  or  executors.  But  these  are 
so  completely  removed  as  to  render  it  a  mere  waste  of  time  to 
enter  into  a  consideration  of  the  cases  upon  the  subject,  the  law 
being  now  clear,  that  whatever  may  be  the  form  of  the  mortgage,  it 
will  be  part  of  the  personal  assets  of  the  mortgagee,  and  con- 
sequently will,  on  his  death  belong  to  his  personal  representatives 
unless  otherwise  disposed  oi{d). 

(a)  Barnard,  Ch.  50.  {d)  See   Thornborough  v.   Baker,   ib. 

(6)  Tabor  v.  T.  3  Sw.  636.  283  ;    and  3  Sw.   628  ;    Noy  v.  Ellis, 

\c)  Tilly  V.  Egertm,  1  Rep.  in  Ch.  96.  2  Ch.  Ca.  220 ;  Turner's  Oase,  2  Vent. 

See  also  the  several  cases  noticed  in  3  348 ;  Carming  v.  Hicks,  2  Ch.  Ca.  187 ; 

Sw.  631 ;  Smith  r,  Smoult,   1  Ch,  Ca.  TVynn  v.  lAUleton,  ib.  51  ;  Sir  Thomas 

88,  Littleton's  Case,  2  Vent.  351. 
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(2.)  Conversion. 

It  is  indeed  open  to  the  mortgagee  in  the  case  of  a  mortgage  as 
well  as  of  any  other  part  of  his  personal  estate,  as  between  his  real 
and  personal  representatives,  to  convert  it  into  land,  and  make  it 
pass  as  such  accordingly  (e).  But  this  depends  on  other  principles 
of  equity,  and  on  the  manifest  declared  intent  of  the  testator,  it 
being  evident  that  if  a  testator  expressly  devise  to  another  the 
mortgaged  lands  by  name,  as  real  estate,  he  intends  the  devisee 
should  have  the  full  benefit  of  all  his  interest  in  that  property.  On 
this  principle  if  a  man  purchase  an  estate,  which  afterwards  proves 
to  be  subject  to  an  equity  of  redemption,  and  dies,  the  money  will 
belong  to  his  heir,  and  not  to  his  executor  (/).  In  like  manner,  if 
mortgage  money  be  articled  to  be  laid  out  in  land  and  settled,  the 
money  will  be  bound  by  the  articles  (g). 

An  agreement  to  release  the  equity  of  redemption  not  carried  out 
for  a  long  time,  the  mortgagor  continuing  in  possession,  is  considered 
as  abandoned  {h). 

If  the  mortgagee  in  his  lifetime  obtain  a  release  of  the  equity  of  Foreclosure 
redemption,  or  obtain  an  absolute  decree  of  foreclosure,  and  enter  property, 
into  possession  (i),  it  is  manifest  that  the  debt  and  land  have 
altered  their  characters,  for  the  land  has  ceased  to  be  a  pledge,  and 
the  debt  has  become  merged  in  the  land,  and,  consequently,  if  from 
any  circumstances  after  the  death  of  the  mortgagee,  the  foreclosure 
be  opened  or  the  release  set  aside,  or  the  time  be  enlarged  for 
redemption  {j),  it  is  submitted  that  the  heir,  and  not  the  executor, 
will  be  entitled  to  the  money  :  inasmuch  as  the  mortgagee  has  done 
all  in  his  power  to  make  it  real  estate.  This  will  not  be  the  case  if 
the  foreclosure  were  opened  for  fraud  or  irregularity  (k).  This 
doctrine  was  applied  in  favour  of  a  devisee  in  a  case  in  which  a 
decree  nisi  only  had  been  obtained  on  a  biU  for  foreclosure,  the 
mortgagee  dying  before  a  final  decree  (l) ;  although,  with  regard  to 
creditors,  the  mortgage  was  still  held  to  be  personal  assets  for  the 

(e)  Noys  v.  Mordaunt,  2   Vern.   581  ;  (i)  It  is  said  to  be  otherwise,  if  he  does 

Gilb.  Eep.  in  Ch.  2  :  Pre.  in  Ch.  265.  not  take  possession ;  2  Fonbl.  Eq.  284  ; 

(/)   Cotton   V.    lies,    1    Vern.    271;  Awdly  v.  A.  2  Yem.  193.    AndseeMsJc. 

Maxims  in  Equity,  21,  22.  v.  F.  Pre.  Ch.  11. 

{g)  Lawrence  v.  Beverley,  cited  3  P.  (/)  Fish.  Mtg.  346,  ed.  4. 

Wma.  217.  W  lb. 

(h)  Rushbrooke  v.  Lawrence,  8  Eq.  25,  (I)  Oarrett  v.  Evers,  Moseley,  364.  But 

M.  R.;  affirmed  5  Ch.  3.  see  Thompson  v.  OraM,  4  Mad.  438. 
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payment  of  debts.  In  a  case,  however,  in  whicli  the  mortgagor 
had  been  long  out  of  possession,  but  the  equity  was  not  clearly 
barred  by  time  at  the  death  of  the  mortgagee,  the  Court  would  not 
allow  the  claim  of  his  wife  to  dower,  though  at  the  time  the  claim 
was  made  the  right  of  redemption  had  in  all  probability  become 
extinguished  (m). 

As  the  personal  representatiTes  are  entitled  to  the  money,  and  as 
the  land  is,  in  equity,  a  pledge  for  the  payment  of  it,  it  follows 
that  if  the  pledge  is  forfeited,  the  personal  representative  must  be 
also  entitled  to  the  land  composing  the  pledge ;  and,  therefore,  if 
the  mortgagee  die,  and  his  heir  obtain  a  release  of  the  equity  from 
the  mortgagor,  or  the  land  becomes  irredeemable  from  length  of 
time,  it  will  nevertheless  belong  to  the  personal  representative  (n), 
and  the  heir  will  be  a  trustee,  for  him  ;  although  if  the  heir  foreclose, 
it  seems  questionable  whether  he  may  not  pay  off  the  mortgage, 
and  retain  the  estate  (o) ;  and  it  seems  that  if  the  heir  purchase 
the  equity  of  redemption,  and  thete  be  no  defect  of  assets,  he  shall 
not  be  deprived  of  his  advantage  (p).  On  the  same  principle,  if  a 
feme  covert  be  possessed  of  a  mortgage  in  fee,  and  die,  and  the 
lands  descend  on  her  heir,  her  husband  wiU  be  entitled  as  her 
administrator  {q) ;  and  in  like  manner  a  mortgage  in  fee  made  to  a 
citizen  of  London,  was  held  to  be  part  of  his  personal  estate,  and 
divisible  according  to  the  custom  (r) ;  and  in  all  these  cases,  the 
heir-at-law  will  be  a  trustee  for  the  persons  beneficially  entitled,  and 
be  decreed  to  convey. 


Joint 
mortgagees. 


(3.)  Joint  mortgagees. 

If  two  persons  advance  money  jointly  on  mortgage,  and  one  of 
them  die,  the  debt  will  at  law  belong  to  the  survivor,  but  in  equity 
there  will  be  a  tenancy  in  common  (s) ;  and,  therefore,  on  paying 
off  the  mortgage,  the  concurrence  of  all,  or  if  any  be  dead,  the  con- 
currence of  the  representatives  of  the  deceased  mortgagee  is  neces- 
sary, to  give  a  valid  discharge  to  the  mortgagor.     The  consequence 


(m)  Flack  v.  LongmaU,  8  Beav.  420. 

(n)  Ellis  V.  Quavas,  2  Ch.  Ca.  50 ; 
Comnmg  v.  Hicks,  ib.  187  ;  1  Vera.  412  ; 
Tdbor  V.  Gfrover,  2  ib.  367  ;  1  Eq.  Ca. 
Ab.  328,  pL  6  ;  Wood  v.  Nosioorthy, 
cited  2  Vera.  193  ;  Clerkson  v.  Bowyer, 


(o)  See  sup.  p.  1005  (e). 
\p)  2  Fonbl.  Eq.  284 ;  citing  Fisk  v, 
F,  Pre.  Ch.  11. 
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(?)  Turner  v.  Crane,  1  Vern.  170. 

(r)  1  Ch.  Ca.  28£ ;  2  Freem.  144. 

(s)  Petty  y.  Siyward,  1  Eep.  in  Ch.  31 ; 
Rep.  in  Ch.  57 ;  1  Eq.  Ca.  290,  pi.  1. 
And  see  2  Ves.  S.  258 ;  3  Ves.  631 ;  3 
Atk.  734 ;  Bigden  t.  Vallier,  2  Ves.  S. 
258  ;  Morley-v.  Bird,  3  Ves.  631  ;  Vickers 
V.  Cowell,  1  Beav.  529 ;  overruling 
Brazier  v.  ffudaon,  9  Sim.  1. 
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is  that  when  money  is  lent  by  trustees,  and  it  is  not  desirable  to 
put  notice  of  the  trust  on  the  mortgage  deed,  it  is  the  practice  to 
insert  a  declaration,  that  if  one  of  the  mortgagees  shall  die  before 
the  money  is  paid  off,  the  receipt  of  the  survivor  shall  be  a  puf&cient 
discharge,  and  that  the  concurrence  of  the  personal  representative 
of  the  deceased  mortgagee  shall  not  be  requisite  (u).  If  lands  in 
mortgage  are  foreclosed  by  two  or  more  persons,  or  the  equity  of 
redemption  is  released  to  them,  the  parties  will  in  equity  hold  the 
lands  as  tenants  in  common  (x). 

This  proviso  respecting  the  joint  receipt  is  binding  on  the  mort- 
gagees, although  they  do  not  execute  the  mortgage  deed  (y). 

Payment  to  one  of  two  covenantees  binds  both  at  law  (z) ;  but  in 
case  of  a  mortgage  to  two,  there  can  be  no  doubt  that  such  payment 
would  not  discharge  the  estate  in  equity  {a),  and  under  the  Jud. 
Act,  the  latter  will  now  prevail  (bb). 

Where  mortgages  are  taken  by  trustees,  succession  duty  will  not  Mortgages 
be  payable  on  the  death  of  one  trustee ;  such  accruer  by  survivorship 
will  not  be  deemed  a  succession,  mortgages  being  personal  estate, 
and  not  within  the  42nd  section  (&). 

(4.)  Other  cases. 

Where  a  mortgagee  trustee  has  committed  a  breach  of  trust,  the 
Court  will  restrain  him  from  receiving  the  mortgage  money  in  a 
foreclosure  suit,  but  will  direct  the  money  to  be  paid  to  the  solicitor 
of  the  cestuis  que  trust,  he  undertaking  to  pay  it  into  Court  (c). 

If  a  mortgage  security  is  taken  in  the  name  of  a  third  person,  the  Security  in 
trust  thereby  created,  being  a  trust  of  personalty,  is  not  within  the  peJ^on. 
Statute  of  Frauds,  or  the  doctrine  of  resultiag  trusts  under  that 
statute ;  and  parol  declai-ation  is  admissible  as  evidence  of  the 
intention  of  the  party  advancing  the  money  as  to  the  parties  he 
intended  to  benefit  by  the  trust  {d). 

The  rule  appears  formerly  to  have  been,  that  if  the  mortgagee 
devised  the  lands  to  one  for  life,  with  remainder  to  another  in  fee, 

(m)  ITind  T.  Poole,  1  K.  &  Jo.  383.  Stuart. 

(x)  2  Ves.  S.  258  ;  3  Yes.  631.  (66)  36  &  37  Vict.  c.  66,  a.  26  (11). 

(V)  Fish.  Mtg.  797,  ed.  4.  (i)  16  &  17  Vict.  c.  51,  ss.  3  and  42 ;  2 

(«)  Husband  y.  Davis,  10  C.  B.  645.  Dav.  Conv.  597,  ed.  3";  ThringSuoc.  Du. 

(a)  Mall  v.   FrancTc,    11   Beav.    519  ;  Act,  Intro,  pp.  10  and  11. 

Wiglesworth  v.  W.  16  ib.  269;  affirmed  (c)  STuire  v.  Baker,  13  Jur.  203,V.C.E. 

by  the  L.  J.  i*.  p.  272  ;  Matson  v.  Dennis,  {d)  Benbow  v.  Townshend,  1  My.  &  K.                    i*.    . 

4  De  G.  Jo.  &  Sm.  345  ;  10  Jur.  N.  S.  506, 
461 ;  reversing  12  W.  R.   596,  V.  C. 
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and  the  money  was  afterwards  paid,  the  tenant  for  life  was  en- 
titled to  one-third  part  of  the  principal,  and  the  remainderman  to 
the  residue  (e).  '  But  at  the  present  day  it  is  conceived  that  the 
whole  money  must  be  invested  on  trusts  corresponding  with  the 
limitations  of  the  estate. 

The  receipt  of  one  of  several  executors  is  a  sufficient  discharge  of 
a  debt  due  to  the  testator,  for  each  executor  represents  the 
deceased  (/) ;  and,  therefore,  if  the  mortgage  is  paid  to  one  only  of 
several  executors,  whether  before  or  after  probate,  he  may  give  a 
valid  release  (g). 

Notwithstanding  the  statutory  powers  of  giving  receipts  (h),  the 
receipt  of  trustees  will  not  discharge  them,  where  the  security  is  for 
a  retransfer  of  stock,  and  only  cash  is  paid,  until  the  trustees  have 
invested  it  in  an  authorised  investment  (i). 

If  a  mortgage,  whether  for  a  term  of  years  or  in  fee,  belong  to  a 
married  woman,  the  husband  may  reduce  it  into  possession  during 
their  joint  lives ;  and  if  it  be  for  a  term  of  years,  he  may  alone 
surrender  the  term ;  but  if  it  be  in  fee,  a  conveyance  from  him  and 
his  wife  will  be  necessary ;  and  after  payment  of  the  mortgage  debt 
to  the  husband,  the  wife  would  seem  to  become  a  trustee  within 
1  Wm.  4,  c.  60  {k).  A  payment  of  a  mortgage  debt  by  a  third 
person  to  the  husband  was  held  to  be  a  reduction  into  possession, 
on  the  ground  that  payment  was  made  on  behalf  of  the  mort- 
gagors (Z).  If  the  mortgage  be  for  a  term  of  years,  he  may  alone 
assign  the  term,  which  will  carry  with  it  the  debt,  either  for  or 
without  a  valuable  consideration ;  and  it  will  be  binding  on  the  wife 
surviving  (m).  If  the  mortgage  be  in  fee,  then,  it  seems  clear  that 
the  wife's  right  to  the  debt  by  survivorship  is  not  affected  by  any 
assignment  made  by  the  husband  or  by  his  bankruptcy,  unless  the 
debt  is  reduced  into  possession  in  the  husband's  lifetime  (n),  and 


(e)  See  Brent  v.  Sest,  1  Vern.  70. 

(/)  2  Ves.  S.  267. 

ig)  Austen  v.  Executors  of  Dodwell,  1 
Eq.  Ca.  Ab.  319. 

(A)  22  &  23  Vict.  c.  35,  s.  23  ;  sup.  p. 
264  ;  and  23  &  2i  Vict.  c.  145,  s.  23  ; 
sup.  p.  260. 

(i)  Pell  V.  De  Winton,  2  De  G.  &  J. 
13. 

{k)  See  Bees  v.  Keith,  11  Sim.  388. 

(Q  And  see  Jordan  v.  Jones,  2  Ph.  170  ; 
16  L.  J.  Ch.  93. 

(m)  Packer  v.  Wyndham,  Pre.  Ch. 
412 ;  Bates  v,  Dandy^  2  Atk.  207,  more     sup. 


fully  reported  3  Euss.  72. 

(ra)  Burnett  v.  Kinnaston,  2  Vern.  401 
Mitford  V.   M.    6   Ves.   87  ;  Packer   y 
Wyndham,  sup.;  Gilb.  Lex  Prset.  277 
Purdew  v.  Jackson,  1  Euss.  68  ;  Hmmor 
V.     Morton,     3     ib.     65  ;     Elviin 
Williams,    13  Sim.    309 ;  Harrison 
Andrews,  ib.  595  ;  Ashby  v.  A.  1  Coll. 
553 ;  14  L.  J.  Ch.  86  ;  Stiffe  v.  Everett, 
1  My.  &  Cr.  39  ;  overruling  apparently 
Bosvil  V.  Brander,  1  P.  Wms.   459,  and 
the  doctrine  in  Bates  v.  Dandy,   2  Atk. 
207  ;  3  Russ.  72.     But  see  Bees  v.  Keith, 
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then  she  of  course  becomes  a  trustee  of  the  legal  estate.  If  the 
husband  survive,  he  will,  by  taking  out  administration  to  her 
effects  (o),  become  absolutely  entitled  to  the  money,  and  the  heir-at- 
law  of  the  wife  (if  the  mortgage  be  in  fee)  will  be  a  trustee  for  him  ; 
but  if  the  wife  survive,  and  the  debt  has  not  been  reduced  into  pos- 
session, it  will  survive  to  her. 

The  mortgage  by  the  husband  of  the  wife's  land  tax  after  he  has 
been  registered  as  husband  under  38  Geo.  3,  c.  60,  s.  78,  is  bindiag 
to  the  extent  of  the  security,  but  is  no  alienation  of  her  interest  as 
survivor,  beyond  the  amount  of  the  mortgage  debt  (p). 

The  assignee  of  an  insolvent  debtor,  whose  wife  was  entitled  to  a  insolvent, 
life  estate  in  freehold  land,  being  obliged  to  come  into  equity  to 
enforce  his  title  to  the  rents  during  the  joint  lives  of  the  husband 
and  wife,  by  reason  of  the  legal  estate  being  invested  in  a  mortgagee, 
was  compelled  to  make  a  provision  for  the  wife  (q). 

(o)  Dan.  C.  P.  108,  ed.  5.  { j)  Sturgis  v.  Cliampneys,  5  My.  &  Cr. 

(p)  Prole  V.  Soad^j,  3  Ch.  220.  97. 


3  X 
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If  a  stranger  become  the  purchaser  of  an  incumbrance  for  less 
than  its  actual  value,  he  will,  as  against  the  mortgagor  or  his 
heirs  (a),  be  entitled  to  require  payment  of  the  full  debt. 

It  has  been  questioned  whether,  as  against  a  bond  fide  purchaser 
of  the  estate,  without  notice  of  the  incumbrance  (b),  or  as  against 
subsequent  creditors  (c),  the  purchaser  could  require  payment  of 
more  than  he  actually  paid ;  and  it  is  laid  down  in  Gilb.  Lex 
Praet.  {d),  that  if  a  stranger  purchase  an  incumbrance  at  an 
under-value,  with  notice  of  a  subsequent  incumbrance,  the  latter 
creditor  might  redeem  him,  paying  the  money  that  the  former  gave, 
because  the  latter  was  entitled  to  redemption  before  the  other 
interfered ;  but  if  the  first  incumbrancer  had  offered  it  to  the 
second  mortgagee  at  the  same  price  at  which  the  stranger  purchased 
it,  and  he  had  refused  the  offer,  the  case  had  been  different,  and  a 
quare  is  added,  whether,. if  the  second  incumbrancer  had  notice  of 
the  whole  money  lent  by  the  first  mortgagee  at  the  time  he  advanced 
his  money,  the  purchaser  might  not  have  required  the  full  debt. 

In  another  case  (e),  it  is  stated  to  have  been  determined  by  the 
Court  that  an  heir  or  any  other  should  not,  as  against  a  real 
purchaser,  be  allowed  more  on  any  incumbrance  bought  in  than 
what  he  actually  paid  for  the  same,  without  regard  to  what  was 
really  due  on  such  incumbrance. 

It  is,  however,  now  clear  that  a  first  or  second  mortgagee  (/)  or 
other  creditor  purchasing  ia  a  subsequent  incumbrance  for  less  than 
its  value,  shall  be  entitled  as  against  intermediate  incumbrancers,  or 
others,  to  recover  the  full  amount  of  the  debt  {g) ;    and  notwith- 


(a)  Phillips  V.  Vaughan,  1  Vem.  336  ; 
Williams  v.  Springfield,  ib,  476  ;  Baker 
V.  Kellett,  3  Rep.  in  Ch.  23  ;  Anon.  1 
Salk.  155  ;  and  sup.  p.  656. 

(6)  Phillips  V.  Vaughan,  sup. 

(c)  Williams  v.  Springfield,  sup. 

(d)  pp.  282,  283. 
(d)  Long  T.  Olopton,  1  Vem,  464, 
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(/)  Slmw  V.  Btmny,  2  De  G.  J.  &  Sm. 
472  ;  Dolson  v.  Land,  8  Ha.  220  ;  Kirk- 
wood  V.  Thompson,  2  H.  &  M.  401  ;  2 
Dav.  Conv.  821,  ed.  3. 

(?)  Morret  v.  Paske,  2  Atk.  54  ;  Darey 
V.  Sail,  1  Vem.  49.  And  see  Bromley 
V.  Holland,  5  Ves.  620,  n. 
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standing  doubts,  the  same  doctrine  applies  to  a  stranger  (h).    In 

the  anonymous  case  in  Salkeld,  however,  it  is  stated,  that  "  if  one 

acts  for  himself,  and  being  not  in  the  circumstances  of  a  trustee  or 

executor,  buy  in  a  mortgage  for  less  than  is  due,  or  for  less  than  it 

is  worth,  he  shall  be  allowed  all  that  is  due  on  the  mortgage,  for  he 

stands  in  the  place  of  him  that  assigned,  viz.,  the  mortgagee,  who 

might  have  given  it  to  him  gratis,  and  what  is  due  must  be  the 

measure  of  our  allowance,  and  not  what  he  gave,  for  that  might 

have  been  more  than  it  is  worth,  as  well  as  less,  and  since  he  runs 

the  hazard  if  loss  happens,  he  ought  to  have  the  benefit  in  case  it 

turns  to   advantage ;    so   said  and  admitted,   per   Cowper,   Lord 

Chancellor."     These  remarks  apply  as  much  to  a  stranger  as  to  a 

creditor. 

An  agent,  trustee,  heir  at  law,  executor,  or  guardian,  purchasing  But  not  agent 

.or  trustee, 
a  puisne  incumbrance,  shall,  as  against  another  incumbrancer,  be 

paid  no  more  than  what  he  gave  for  this  incumbrance ;  otherwise  as 

to  a  prior  creditor,  who  bond  fide  buys  in  the  puisne  incumbrance, 

though  he  did  not  give  the  full  value  for  it  (i).   And  the  rule  applies 

to  the  case  of  a  guardian  buying  in  an  incumbrance  charged  on  the  or  guardian. 

estate  of  the  infant  for  less  than  its  value,  of  which  the  infant  will 

have  the  advantage  (/c). 

The  same  rule  was  applied  against  a  solicitor  [1)  and  a  solicitor's 
clerk  who,  by  means  of  knowledge  acquired  by  him  while  acting  in 
that  capacity,  was  enabled  to  purchase  a  mortgage  for  less  than  its 
value  (m). 

And  such  a  purchase  cannot  be  made  by  any  such  person,  even 
after  he  has  ceased  to  fill  any  of  the  above  characters,  unless  after 
full  communication  made  by  him  of  all  the  information  he  gained 
while  he  filled  such  character,  and  with  the  full  knowledge  and 
consent  of  his  principal  {n). 

A  surety  compounding  the  debt  for  a  smaller  sum,  cannot,  as  against  Surety, 
the  principal  debtor,  stand  as  a  creditor  for  the  full  amount  (o). 

A  distinction  must  be  taken  if  the  heir  at  law  or  trustee,  &c.,  has 

(A)  Pow.    Mtg.    396  ;  Patch  on  Mtg.  (i)  PowcZZ v.  ffZowr,  3  P.  Wms.  251,  note. 

278,  279,  and  quoere.  [I)  Nelson  v.  Booth,  8  Jur.  N.  S.  950, 

(i)  Morret  v.    Pashe,  sup.     And  see  T.  C.  Stuart. 

Bromley    v.    Holland,    sup. ;    and    see  (m)  Hobday  v.  Peters,  28  Beav.  349  ; 

Braithwaite   v.  B.    1    Vcrn.    335 ,   and  29  L.  J.  Ch.  780. 

Anon.  2  Vent.  353;  Lancaster  v.  JSiws,  (n)  Carter  v.  Palmer,  sup.     And  see 

10  Beav.  154,  266  ;  16  L.  J.  Ch.  8,   13  ;  3  Sug.  Vend.  895,  ed.  11. 

1  Ph.  349,  355  ;  13  L.  J.  Ch.  269  ;  Carter  (o)  Beed  v.  Norris,  2  My.  &  Cr.  361  ; 

V.  Palmer,  8  CI.  &  F.  657.  see  inf.  \^.  li:!6. 
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Chap.  79. 


himself  a  charge  on  the  estate  ;  in  which  case  he  will  have  the  full 

benefit  of  an  incumbrance  bought  in  for  his  protection  ( p) . 
Heir.  The  heir  was  allowed  the  full  benefit  of  his  purchase  against  an 

incumbrancer,  a  solicitor  who  advised  the  purchase  as  a  provision 

for  the  heir  {q). 
Devisee  So  the  devisee  of  the  reversion,  being  also  second  incumbrancer, 

was  allowed  the  full  benefit  (r). 
Directors.  Directors  of  a  company  purchasing  its  debentures,  which  were 

disputed,  at  an  undervalue,  were  allowed  only  the  amount  paid  with 

interest  (s). 
Bankruptcy.  In  bankruptcy  the  purchaser  is  entitled  to  a  dividend  on  the  full 

amount  (t). 
Tenant  for  life.       A  tenant  for  life  is  only  entitled  to  the  amount  paid,  semble  (u). 
The    rule   is  not    applicable    to    a  trustee,   where  the  debtor 

acquiesces  (x). 

If  the  cestuis  que  trust  for  a  long  time  refuse  to  adopt  the  purchase 

the  trustee  may  keep  it  (a). 
Eesiduary  Eesiduary  legatees  may  purchase  each  other's  shares  and  charges 

ega  e.  thereon  at  an  under  price  (6). 

Executor.  The  executor  of  a  mortgagee  of  a  term  of  years  purchasing  the 

equity  of  redemption  in  fee  for  a  small  sum  in  his  own  name  and 

for  his  own  benefit  will  be  considered  a  trustee  for  the  benefit  of  his 

testator's  estate  (c). 


(p)  Sarcy  v.  Sail,  1  Vern.  49. 

{g)  Bailey  v.  Wilkins,  3  J.  &  L.  630. 
And  see  Barton  v.  Sassard,  3  Dr.  &  W. 
461. 

(r)  Davis  v.  Barrett,  14  Beav.  542. 

is)  Re  Imperial  Land  Co.  of  Marseilles, 
4  Ch.  D.  666,  C.  A. 

(0  Wilkinson  v.  Slee,  12  W.  E.  848, 


V.  C.  Kindersley. 

(m)  Sill  V.  Brovme,  Dru.  426,  433. 

(k)  Crompton  v.  Suher,  1  Jur.  N.  S. 
465,  V.  C.  Stuart. 

(a)  Barwell  v.  B.  34  Beav.  371. 

(6)  lb. 

(c)  FoshrooTce  v.  Balguy,  1  My.  &  K. 
226. 
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DEVISES   AND   BEQUESTS   OF   MOETGAGES. 
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1.  What  words  will  pass  debt  and  land       .        .        .     1045 
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2.  Ademption        ....... 

3.  Whether  general  devises  pass  the  legal  estate   . 

4.  Result  of  cases      ...... 

5.  Effect  of  foreclosure  after  will    ,        .        .        . 

6.  Generally 

(1.)  What  words  will  pass  debt  and  land. 


Every  mortgagee,  so  long  as  the  land  is  redeemable,  has  a  two-  Twofold 
fold  interest  in  the  property  in  mortgage,  viz.,  a  beneficial  interest,  mortH^e" 
which  in  the  eye  of  equity  is  personal  estate,  and  a  legal  interest, 
which  is  either  real  or  personal  according  to  the  nature  of  the 
mortgage ;  and  in  considering  the  will  of  a  mortgagee,  the  questions 
which  may  arise  are,  whether  he  has  intended  to  pass  both,  or  one, 
or  neither  of  these  interests  to  the  parties  claiming  under  the  wiU. 
If  he  has  not  intended  to  pass  either  of  these  interests,  then  the 
beneficial  interest  has  devolved  on  his  executor,  as  part  of  his 
personal  estate,  and  (if  the  mortgage  be  in  fee)  the  legal  interest 
has  devolved  on  his  heir  at  law,  in  trust  for  the  executor  {a)  ;  but  if 
the  mortgage  be  for  a  term  of  years,  then  both  the  legal  and  bene- 
ficial interests  have  devolved  on  the  executor.     If  he  has  passed  the 
beneficial  interest  only,  and  the  mortgage  be  in  fee,  then  the  legal 
interest  has  devolved  on  the  heir  at  law,  in  trust  for  the  legatee  (6). 
If  he  has  passed  the  legal  interest  only,  then  the  devisee  has  become 
a  trustee  for  the  executor.    If  he  has  contrived  to  pass  the  beneficial 
interest  to  A.  and  the  legal  interest  to  B.,  then  B.  has  become  a 
trustee  for  A.  (c),  and  lastly,  he  may  have  given  both  the  beneficial 
and  legal  interests  to  the  same  person. 

(a)  For  an  instance  of  tliis,  see  Exp.      46. 
Morgan,  10  Ves.  101.  (c)  See  1  Atk.  605,  n. 

(6)  See  Att.  Gen.  v.  Meyrick,  2  Ves,  S. 
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Chap.  80. 


'  Mortgages.' 


'  Mortgage 
debt.' 


The  decisions  on  some  of  these  points  have  been  very  contra- 
dictory. 

The  e£fect  of  the  words  '  mortgages  '  and  '  securities  for  money ' 
in  the  will  of  a  mortgagee  in  fee,  has  been  vexata  qucestio.  It  is 
clear  that  either  will  pass  the  whole  interest  of  the  devisor  in 
equity  ;  but  a  doubt  has  existed  whether  they  will  at  law  pass  the 
fee-simple  of  the  lands.  Under  the  words  '  all  my  mortgages,'  the 
lands  will  now  pass,  whether  the  mortgages  have  been  forfeited  or 
not.  In  an  early  case  {d)  the  land  was  held  not  to  pass,  and  Crips 
v.  Grysil  (e),  in  which  the  land  was  held  to  pass,  contained  other 
words  besides  '  mortgages,'  i.e.,  I  do  make  my  son  my  executor, 
'  yea,  and  also  my  heire  of  this  freehold  '  (/),  and  there  does  not 
appear  to  have  been  any  other  property  than  the  land  in  mortgage. 
But  the  Court  agreed  {g)  that  if  the  testator  had  devised  '  aU  his 
estate  in  such  land,'  or  had  mentioned  that  he  had  such  land  mort- 
gaged in  fee,  and  had  devised  '  his  mortgage,'  the  fee  would  have 
passed.  It  therefore  would  appear  that  the  Court  considered  the 
word  '  mortgage  '  in  a  will,  strong  enough  to  pass  the  fee- simple, 
if  the  testator's  intention  to  that  effect  could  be  ascertained.  In 
Att.  Gen.  v.  Meyrick  (h),  the  Master  of  the  EoUs  appears  to  have 
taken  for  granted  that  the  word  'mortgages'  would  not  pass  the 
legal  interest  in  the  lands.  He  says,  "  by  a  gift  of  all  one's  mort- 
gages to  A.  the  whole  beneficial  right  passes  to  him,  and  be  the  legal 
interest  either  in  the  heir  or  executor,  each  wiU  be  considered  a 
trustee  for  him"  (i). 

In  the  Duke  of  Leeds  v.  Munday  (k),  it  was  not  contended  that 
by  a  bequest  of  the  mortgage  debt,  tha  lands  in  mortgage  passed. 
And  yet  in  another  case  (Z),  Sir  William  Grant  is  reported  to  have 
said,  that  there  was  no  doubt  a  gift  of  the  money  would  carry  the 
mortgagee's  interest  in  the  land  on  which  it  was  secured ;  and 
putting  the  case  hypothetically,  *  if  it  had  been  a  mortgage,  there 
was  no  doubt  a  gift  of  the  money  would  have  passed  the  land.' 

In  Silvester  v.  Jarman  (m)  the  words  of  devise  were  amply  suffi- 
cient per  se  to  have  carried  the  legal  fee,  but  other  words  being 
introduced,  subjecting  the  property  devised  to  the  payment  of  debts, 


{d)  Wilkinson  v.  Merryland,  Cro.  Car. 
447,  449. 
(e)  lb.  37. 

(/)  Galliers  v.  Moss,  9  B.  &  C.  278. 
(g)  Cro.  Car.  450. 
(A)  2  Ve3.  S.  47, 
(i)  But  it  is  sutunitted  that  the  word 
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'  mortgage  '{  ■will  pass  a  mortgage  term, 
or  other  chattel  interest. 

(k)  3  Ves.  348. 

(Z)  SilbersehiUt  v.  Schiott,  3  Ves.  & 
Bea.  49. 

(m)  10  Pri.  78. 


on  mortgage.' 


Bbot.  1.  WHAT  "WORDS  "WILL     ASS  DEBT  AND  LANDS.  1047 

it  was  held  that  the  land  did  not  pass.     The  word  '  mortgages '  was 
comprised  in  the  devise,  hut  that  fact  was  not  adverted  to  (n). 

The  modem  authorities,  however,  have  extended  the  cases  in 
which  the  legal  estate  in  a  mortgage  has  heen  held  to  pass,  and  it 
may  be  considered  as  settled  that  a  devise  of  '  all  my  mortgages,' 
will  pass  the  legal  estate  in  fee,  at  all  events  if  the  mortgage  debt 
belonged  to  the  testator  (o). 

A  bequest  of  '  all  monies  on  mortgage,'  passes  the  legal  estate  in  'All  monies 
the  mortgage  premises  (p),  as  it  must  be  intended  that  all  powers 
for  recovering  the  monies,  including  the  legal  estate,  should  pass  (q). 
Doe  V.  Bennett  (5)  was  questioned  by  V.  C.  Kindersley  in  a  case  (r), 
in  which  the  difference  is  poioted  out  between  a  bequest  of  money  on 
security  and  securities  for  money,  the  money  only  passing  by  the 
former,  but  the  estate  as  well  as  the  money  by  the  latter.  The 
better  opinion  is  that  in  both  cases  the  legal  estate  will  pass  as  an 
incident  (s). 

Family  charges  on  an  estate  of  which  the  testator  was  tenant 
for  life,  are  not  included  in  '  money  due  to  him  on  mortgage  from 
any  person '  {t).     Nor  is  a  perpetual  rent  charge  (u). 

A  bequest  of  '  securities  for  money  '  passes  the  legal  estate  in  '  Securities  for 
fee.     GalUers  v.  Moss  {v)  must  now  be  considered  as  overruled  (x). 

And  as  a  general  rule,  where  securities  are  devised,  not  only  the 
security  or  mortgage  deed,  but  the  land  is  devised  also  (y). 

Where  a  residuary  legatee  is  entitled  to  mortgages  standing  in 
the  name  of  the  testator,  or  of  trustees  for  his  estate,  and  there  are 
other  mortgages  charged  with  legacies,  a  bequest  of  all  my  '  money 
and  securities  for  money,'  in  a  will  of  the  residuary  legatee  passes 
the  former  but  not  the  latter  (2). 

In  a  late  case  of  a  devise  by  a  testator  of  '  all  that  his  property 
vested  in  a  Swedish  mortgage  security,'  the  testator  ha-ring  several 

{n)  Doe  V.  Bermett,  6  Exc.  896.  S.  C.  6  Sim.  115  ;  Menvoize  v.  Cooper,  6 

(0)  Re  Steven's  Will,  6  Eq.  598,  "V.  C.  Mad.  371  ;  Ha^.  Barber,  5  Sim.  454 ;  Se 

Giffai-d.  King's  Mlg.,  5  De  G.  &  S.  644  ;  16  Jur. 

(p)  Doe  V.  Bmnett,  siu/p.  1153  ;  Knight  v.  Rohinson,   2  K.  &  J. 

(q)  lb.  SOS  ;  Eippen  v.  Priest,  9  Jur.  N.  S.  649, 

(?■)  iJcCaraiZey,  17Jur.  124,  V.C.  Kin-  C.  P.;  32  L.   J.    C.   P.   65;  Walker's 

iersley.  Estate,  21  L.  J.  Ch.  674,  V.  C.  Parker; 

(s)  Be  Steven's  Will,  sup.  Archibald  v.  Hartley,  ib.  399  ;  Ogle  v. 

(t)  Earl  Poulett  v.   Sood,   35  Beav.  Knipe,  8  Eq.  434,  "V.  C.  James.     But 

234.  see  Exp.  Price,  14  Jur.  63,  V.  C.  E. 

(„\  7J_  (y)  Doe  v.  Bennett,  sup. 

(v)  9  B.  &  C.  267.  (s)  Ogle  v.  Knipc,  mp. 

ix)  Mather  v.  Thoinas,  10  Biiig.  44  ; 
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Particular 
devise  of 
mortgage 


Swedish  mortgages,  it  was  held  that  all  the  testator's  property 
invested  in  Swedish  mortgages  passed,  and  that  the  becjuest  was 
not  void  for  uncertainty  (a). 

Scotch  heritable  bonds,  being  a  collateral  security  for  an  English 
bond,  passed  under  an  English  bequest  of '  securities  for  money '  (6). 

Bankers'  deposit  notes  at  current  interest  are  not  '  securities  for 
money '  (c). 

There  is  no  doubt  that  if  a  mortgagee  in  fee  devise  the  mortgage 
premises  by  a  particular  description  (d),  or  if  he  point  to  them  by  a 
locality  which  cannot  be  misunderstood,  and  which  does  not  apply 
to  any  other  part  of  his  property,  both  the  beneficial  and  legal 
interests  will  pass  (e) ;  and  in  a  case  in  which  a  testator  gave  all  his 
freehold,  copyhold,  and  leasehold  estates  by  a  general  description  to 
trustees  to  found  a  college,  it  was  held  that  some  old  mortgages,  one 
of  which  was  in  fee,  passed  under  the  will  to  the  trustees  (/) ;  but 
in  order  to  support  this  decision.  Lord  Eldon  nltima.tel-y  presumed  a 
release  of  the  equity  of  redemption  of  the  mortgage  in  fee,  prior  to 
the  date  of  the  will  (g). 

"Where  a  man  seised  of  a  reversion  in  fee  after  a  term  which  was 
mortgaged  to  himself,  devised  all  his  freehold  house  (describing  the 
premises),  the  mortgage  debt  was  held  not  to  pass,  though  the  term 
was  merged  at  law,  only  the  reversion  in  fee  passed  (/i). 


Ademption. 


(2.)  Ademption. 

If  a  mortgage  debt  is  given  by  way  of  a  specific  legacy,  the 
legacy  is  adeemed  by  the  mortgage  being  called  in,  though  the 
money  was  immediately  re-invested  on  another  mortgage  (i).  But 
since  the  Wills  Act,  the  case  may  be  otherwise,  if  the   second 


(a)  Eickards  v.  Patteson,  15  Sira.  501. 

{h)  Cust  V.  Goring,  18  Beav.  383 ;  18 
Jur.  88i. 

(c)  Hopkins  v.  AbtoU,  19  Eq.  222, 
V.  C.  Malins. 

{d)  Sow  V.  Figures,  1  Eep.  in  Ch.  33  ; 
Niyt  v.  Mordaunt,  2  Vern.  581. 

(e)  Clarke  v.  Abiat,  Barnard.  Ch.  Eep. 
457  ;  2-Eq.  Ca.  Ab.  606,  41  ;  Woodhouse 
V.Meredith,  1  Mer.  450.  And  see  if arim 
V.  Mowlim,  2  Burr.  969  ;  and  Davis  v. 
Gibbs,  3  P.  AVms.  26.  But  see  KnoUys 
V.  Shepherd,  1  J.  &  "W.  499  |  1  Jarm.  on 
"Wills,  655,  ed.  3. 
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if)  Ait.  Gen.  v.  Bowyer,  3  Ves.  724, 
725  ;  5  ib.  303. 

(g)  Alt.  Gm.  v.  Vigor,  8  ih.  277. 

{h)  Bowen  v.  Barlow,  11  Eq.  454, 
M.  K;  affiimedS  Ch'.  171. 

(i)  Gardner  v.  Satton,  6  Sim.  93 ; 
Oliver  V.  0.  11  Eq.  506,  V.  C.  Malins  ; 
Harrison  v.  Jackson,  1  Ch.  D.  339,  M.  R. 
But  see  Le  Grice  v.  Finch,  3  Mer.  50 ; 
Clark  V.  Browne,  2  Sm.  &  G.  524  ;  18 
Jur.  903  ;  Moore  v.  M.  29  Beav.  496  ; 
Morgan  v.  Thomas,  6  Ch.  D.  176  ;  Mac- 
donald  v.  Irviiie,  8  C.  D.  101  ;  Be  Lane, 
14  ib.  866,  V.  C,  Hall. 


Sect.  2.  ADEMPTION.  1049 

investment  of  the  legacy  should  happen  to  answer  the  description 
in  the  will  (&). 

If  a  mortgagee  devise  the  mortgaged  estate,  and  bequeath  a  sum 
of  money  to  his  executors  towards  paying  off  a  sub-mortgage 
created  by  him,  that  sum  will  belong  to  the  devisee,  though  the 
mortgaged  estate  be  foreclosed  by  the  sub-mortgagee  after  the 
mortgagee's  decease  (Z) ;  and  this  will  apply  equally  to  such  a 
devise  and  bequest  by  the  mortgagor. 


(8.)  Whether  general  devises  pass  the  legal  estate. 

In  modem  times,  the  principal  dispute  has  been,  not  whether  the 
beneficial  interest,  but  whether  the  legal  interest  has  passed  so  as  to 
bring  the  devisee  as  a  trustee  within  the  statutes  authorising  the 
conveyance  of  trust  estates  by  infants  (m) ;  and  these  cases  have  in 
general  proceeded  on  the  principles  regulating  devises  of  trust  estate  ; 
the  question  being,  whether  a  general  devise  sufficient  in  terms  to 
comprehend  all  the  testator's  real  estate,  would,  of  itself,  pass  the 
legal  fee  in  lands  of  which  the  testator  was  seised  as  a  mortgagee 
or  trustee. 

The  general  rule  is  well  put :  "  A  trust  estate  will  pass  by  general  General  rule, 
words  in  a  will  unless  it  can  be  collected  either  from  the  expressions 
in  the  will,  or  from  the  purposes  or  objects  of  the  testator,  that  he 
did  not  mean  that  the  legal  estate  should  pass ;  as,  for  instance, 
where  the  devise  is  of  all  the  testator's  real  estates  to  a  trustee  in 
trust  to  sell  and  receive  the  proceeds,  or  where  the  estates  are  given 
to  one  for  life  with  remainders  over.  There  the  object  of  the  devise 
in  the  one  case  and  the  mode  of  limitation  in  the  other,  are  incon- 
sistent with  the  intention  to  pass  a  dry  legal  estate  "  (n). 

A  general  devise  of  '  all  my  lands '  in  fee  without  more  will  pass  'All  my  lauds.' 
the  legal  estate  of  a  mortgage  whether  forfeited  or  not  (o). 

The  rule  is  not  that  in  every  case  where  general  words  are  used 
the  property  shall  or  shall  not  pass,  but  that  in  each  case  you  must 

(/fc)  Wms.  Exors.  1338,  ed.  8.  Littleton,  1  Vern.  3.    And  see  observa- 

Q)  Lockhart  v.  Hardy,   9  Bear.  379.  tions  by  Mr.  Sanders  in  1  Atk.  605,  on 

And  see  10  ib.  222.  this  case  ;  Marlow  v.  Smith,  2  P.  "Wms. 

(m)  Sup.  p.  753.  ■  198;  Eay.   Bowes,  1  Atk.  605,  n.;  Cas- 

{n)  Lindsell  v.  Tliackcr,  12  Sim.  182.  home  v.  Scarfe,  ib.  605  ;  and  Exp.  Bret- 

(o)  Sir  Thomas Litt'dnn'sCase,  2  Vent,  tell,  6  Ves.  577,  8  ib.  iZi,  are  not  law; 

351  ;  S.  C.  under  tlie  name  of  Wynn  v.  Lord  Braybroke  v.  Inskip,  8  ib,  417, 
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Brayhroke  v 
Inikip.\ 


Question  of 
convenience. 


Trust  for 
sale. 


After  contract 
for  sale. 


look  at  every  part  of  tlie  will  for  the  intention  witli  regard  to  that 
property  (^). 

The  rule  now  is  that  mortgage  and  trust  estates  will  pass  by 
general  words  unless  the  Court  can  collect  from  expressions  in  the 
will,  or  purposes,  or  objects  of  the  testator  that  they  were  not  in- 
tended to  pass  {q). 

Siace  Brayhroke  v.  Inskip  (q),  the  point  is  settled,  that  if  in  a  will 
there  be  a  general  devise  in  fee,  sufficiently  comprehensive  to  pass 
the  legal  interest  to  the  devisee,  and  the  will  does  not  charge  the 
devised  estate  with  debts,  legacies,  or  annuities,  or  give  a  power  of 
sale,  and  there  is  not  in  the  whole  will  any  other  declared  intention 
inconsistent  with  a  devise  of  trust  or  mortgaged  estates,  then, 
although  there  is  not  in  the  will  any  declared  intention  of  the 
testator  to  devise  the  trust  or  mortgaged  estates,  they  will  pass  to 
the  devisee  ;  and,  in  such  a  case,  the  concurrence  of  the  heir  at  law 
may  be  dispensed  with. 

At  one  time  it  was  questioned  whether  it  was  more  convenient 
that  the  legal  estate  should,  generally  speaking,  pass  under  a  general 
description  to  a  residuary  devisee,  or  descend  on  the  heir  at  law  ; 
but  now  it  is  a  question  of  intention,  and  the  argument  from  con- 
venience is  only  resorted  to  as  a  guide  to  the  iutention  (r) ;  and  the 
iatention  is  to  be  gathered  from  the  whole  wiU  and  the  particular 
words  the  testator  has  used  (s). 

Thus  mortgage  and  trust  estates  were  held  not  to  pass  under  a 
devise  to  trustees  ia  trust  for  sale  (t) ;  but  it  was  otherwise  where  the 
testator  was  not  a  bare  trustee,  but  had  contracted  to  sell  land,  and 
the  purchase  money  or  a  considerable  part  was  unpaid :  the  legal 
estate  was  held  to  pass  to  the  trustee  to  carry  out  the  intention 
of  the  testator  to  complete  his  contract  by  conveyance  to  the 
purchaser  (m). 

But  where  a  testator  died  after  he  had  contracted  to  sell  freehold 
property  and  had  thereby  become  trustee  for  the  purchaser,  and  had 
by  his  will  made  a  general  devise  of  his  real  estate  to  persons  as 
tenants  in  common,  the  legal  estate  did  not  pass  (x) ;  but  in  this 


{p)  Lord  BrayhroJce  y.  InsTcvp,  8  Ves. 
435. 

(q)  Ih. ;  Bainbridge  v.  Lord  Ashbv/rton, 
2  Y.  &  C.  Exc.  347. 

{r)  Lord  Brayhrooke  v.  Inskip,  svp. 

[s)  Re  Packman,  1  Ch.  D.  217,  Jessel, 
M.  R. ;  Re  Smith's  Rstalc,  3  ib.  70,  Jessel, 


M.  R. 

(«)  Exp.  Ma/rshall,  9  Sim.  5.^5  ;  Re 
Morley,  10  Ha.  293;  Re  Cantley,  17  Jur. 
124,  V.  C.  Kinderslcy. 

(u)  Wall  V.  Bright,  1  J.  &  W.  494 ; 
Lysaght  v.  Edwards,  2  Ch.  D.  499,  M.  R. 

(a-)  Thirtall  v.  Vaughan,  24  L.  T.  5. 
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case  there  was  an  additional  clause  providing  for  the  accruer  of  the 
shares  in  a  given  event. 

The  legal  estate  was  held  not  to  pass  under  a  residuary  devise  of  Trusts  to  pay 
all  testator's  real  and  personal  estate  '  after  payment  of  debts,  funeral  jj^g  J^^^ 
and  testamentary  expenses,'  or  '  subject  to  the  payment  of  debts '  (y), 
or  under  a  general  devise  subject  to  an  annuity  (z). 

But  a  direction  to  pay  debts  and  legacies  followed  by  a  general  Residuary 
devise  of  residuary  real  and  personal  estate  has  been  held  not  to  direction  to 
prevent  the  trust  estate  from  passing  (a).     Under  such  a  will  the  ^*^  ^  °" 
trust  estates  may  well  pass  under  the  general  words,  although  the 
charge  affects  those   estates   only  which  belong  to  the  testator 
beneficially  (6).     The  rule  of  singula  singalis  may  be  applied. 

This  case  has  been  dissented  from  (c) ;  and  a  distinction  may  be 
made  between  an  implied  charge  of  debts  and  legacies  on  residuaiy 
real  estate,  and  an  express  charge  :  in  the  former  case  it  may  well 
be  that  the  charge  is  restricted  to  the  testator's  own  beneficial  real 
estate,  and  the  legal  estate  passes  under  the  general  devise  ;  but  in 
the  latter  case,  if  the  general  devise  can  be  split  as  suggested,  it 
may  have- been  split  in  all  the  preceding  cases,  in  which  it  has 
been  uniformly  held  that  the  legal  estate  did  not  pass  by  mere 
general  words  where  there  was  an  express  charge. 

But  the  view  of  V.  C.  Malins  is  certainly  supported  by  the  cases 
in  which  a  general  residuary  gift  of  property  over  which  the  testator 
has  any  power,  has  been  held  to  be  an  exercise  of  a  Umited  power, 
notwithstanding  a  charge  of  debts  (d).  The  direction  to  pay  debts 
only  imports  an  intention  that  they  should  be  paid  out  of  the 
testator's  own  property. 

Where  in  a  will  residuary  estate  is  given  and  the  object  is  ex- 
pressed in  words  of  so  similar  a  meaning  as  '  after  a  mere  dii-ection  to 
pay  debts  and  legacies,'  '  after  payment  of  debts  and  legacies,' 
'  subject  to  debts  and  legacies,'  '  charged  with  debts  and  legacies,' 
and  a  '  trust  to  sell  and  pay  debts  and  legacies,'  it  is  impossible  to 
lay  down  a  general  rule  ;  the  intention  must  be  gathered  from  the 

{y)  Doe  V.  Lightfoot,  8  M.  &  "VV.  553.  348  ;  i?ay.  Morgan,  10   ib.   101 ;  iSoscA- 

See  Doe  v.  Beade,  8  T.  R.  118  ;  Strong  v.  ham  v.  Siddall,  16  Sim.  297. 
Teat,    2  Burr.    912  :  Be  Packman  and         (a)  Brown  and  Sibley's   Contracts,  3 

Moss,  1  Ch.  D.  214,  M.  R.;  Silvester  v.  Cli.  D.  156,  V.  C.  Malins. 
Jarman,    10   Pri.    78  ;    Exp.    Whitacre,  (i)  Ib. 

Sand.  Us.  359,  ed.  i  ;  Exp.  Horsfall,  McC.  (c)  Be  BelW  Tr.,  5  Ch.  D.  504,  M.  R. 

&  Y.  292;  Faiissetv.  Carpenter,  2  Dow         (d)  Be  Teape's  Tr.,  16  Eq^.  442,  Lord 

&  01.   232  ;  Hope  v.  lAddcU,   21  Boav.  Sclborne  ;   Ferrier  v.  Jay,   10  ib.  550, 

200  ;  2  Jur.  N.  S.  105.  V.  C.  MaUns. 

(i)  Duke  of  Leeds  v.  Muvday,  3  Yes. 
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Distinctiou 
between  a 
mere  trust 
estate  and 
mortgage. 


Testator  seised 
of  mortgage  on 
trust. 


Devise  upon 
complicated 
limitations. 


Devisees  an 
unascertained 


Devise  as 
tenants  in 
common. 


very  words  used  in  each  will  in  order  to  see  whether  or  no  the 
testator  was  dealing  with  his  own  property  only. 

A  distinction  may  be  taken  between  a  mere  trust  estate  and  a 
mortgage,  for  good  sense  requires  that  a  beneficial  gift  should  carry 
the  legal  estate  in  a  mortgage  as  an  incident  and  a  useful  and 
necessary  incident  to  the  beneficial  ownership.  There  may  be  cases 
where  a  trust  estate  would  not  pass,  and  yet  there  would  be  a  plain 
intention  that  a  legal  estate  in  a  mortgage  should  pass  (e). 

Where  a  testator,  seised  of  a  mortgage  in  fee  on  trust,  de\dsed  all 
his  residuary  real  and  personal  estate  upon  trust  either  to  leave  the 
same  in  their  then  investments,  or  to  sell  and  convert  and  out  of  the 
proceeds  pay  debts  and  legacies  and  invest  the  surplus  for  his  wife 
for  life  with  remainder,  the  legal  estate  in  the  mortgage  was  held 
not  to  pass  (/) ;  for  it  was  clear,  from  the  particular  words  used, 
the  testator  was  by  the  will  dealing  with  his  own  property.  If  the 
mortgage  money  had  been  the  property  of  the  testator,  the  decision 
would  probably  have  been  the  other  way  (g). 

Where  a  mortgagee,  with  a  partial  beneficial  interest  in  the  equity 
of  redemption,  devised  all  his  real  and  personal  estate  on  trust  to  pay 
his  debts,  with  power  of  sale,  the  legal  estate  was  held  not  to 
pass  (Ii). 

A  mortgage  or  trust  legal  estate  will  not  pass  under  a  general  de- 
vise in  strict  settlement  or  with  complicated  limitations  (i),  or  under 
a  devise  to  persons  as  tenants  in  common,  with  gift  over  on  death  of 
any  under  twenty-one  (k),  or  to  one  for  life  with  remainders  over  (Z). 

So  where  a  testator  devised  all  his  real  estate  to  his  nephews  and 
nieces,  who  were  a  numerous  and  unascertained  class,  trust  and 
mortgage  estates  were  held  not  to  pass  (in). 

But  the  fact  of  a  general  devise  being  made  to  persons  as  tenants 
in  common  is  not  of  itself  enough  to  prevent  trust  estates  passing  (n). 

In  further  accordance  with  the  above  doctrine,  it  has  been  held 
that  a  devise  by  a  trustee  of  '  all  his  real  and  personal  estate  for 
all  his  estate  and  interest  therein '  (o),  or  of  '  aU  his  real  estate  not 


(e)  Me  Steven's  Will,  6  Eq.  599,  V.  C. 
Giffard.     See  He  FieloCs  Mtg.,  9  Ha.  414. 

(/)  Be  Smith's  Estate,  i  Ch.  D.  70, 
M.  R. 

(g)  Re  Steven's  Will,  sup. 

(h)  Be  Packman,  1  Ch.  D.  214,  M.  E. 

(i)  Thompson,  v.  Grant,  i  Mad.  438  ; 
Lord  Bmybroke  v.  InsHp,  8  Ves.  436. 

(h)  Thirtell  v.  Vauglian,  24  L.  T.  5, 
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V.  C.  Wood  ;  Martin  v.  Laverton,  9  Eq. 
563,  V.  C.  MaHns. 

(l)  Undsell  v.  Thacker,  12Sim.  178, 183. 

(m)  Be  Finney's  Jistate,  3  Giff.  465  ;  8 
Jur.  K  S.  965. 

(m)  1  Jarm.  on  "Wills,  661,  667,  ed.  3  ; 
Thirtell  v.  Vauglian,  sup.  See  other 
cases,  Be  Vallis,  1  Sa.  [Js.  &  Tr.  359,  n. 

(o)  Langford  v.  Auger,  4  Ha.  313. 


Sect.  3.  WHETHEH  GEXEEAL  DEVISES  PASS  ESTATE.  1053 

thereinbefore  otherwise  disposed  of,  to  (the  devisee)  for  his  otvii 
use  and  benefit '  (p) ;  or  even  a  devise  by  a  trustee  of  '  all  his 
property  for  all  his  estate  and  interest  therein  '  to  the  devisee  for 
his  absolute  use  and  benefit,  and  to  be  disposed  of  by  deed  or  will  as 
he  may  think  fit  (5),  will  pass  the  trust  estate. 

A  devise  by  a  trustee  to  his  wife  of  aU  his  property  whatsoever  To  wife  for  her 
and  wheresoever,  '  for  her  sole  use  for  ever,'  was  held  not  to  pass  the 
trust  estate,  on  the  ground  that  the  use  of  the  word  '  sole,'  i.e., 
separate,  shewed  an  intention  that  the  widow  should  hold  benefi- 
cially (r).  It  has  been  suggested  that  even  in  this  case  the  testator 
may  have  intended  to  give  the  widow  the  trust  property  to  her 
separate  use,  in  order  that  if  she  married  her  husband  might  not 
interfere  with  it  in  his  marital  right  (s). 

The  general  devise  will  pass  the  legal  estate  although  the  devisee  Devisee  an 
is  an  infant  (i). 

Where  the  mortgagee  deals  with  the  mortgaged  premises  as  if  the 
right  of  redemption  were  gone,  the  fee  wiU  pass  by  general  words  as 
between  his  representatives  (w). 

In  Greenwood  v.  Wakeford  (x),  a  devise  by  A.  of  'all  the  lands 
and  hereditaments  vested  in  him  as  trustee  or  mortgagee  in  fee ' 
were  held  to  pass  trust  estates  not  held  in  fee. 

It  has  now  become  a  general  practice  with  conveyancers  to  except  Practice  of 
the  testator's  mortgaged  and  trust  estates  out  of  a  general  devise  in  separate  devise 
his  will,  and  to  insert  an  express  devise  of  these  estates  to  trustees, 
with  a  declaration  as  to  mortgages  that  the  money  secured  thereon  estates. 
shall  be  considered  as  part  of  his  personal  estate,  and  as  to  trust 
estate  subject  to  the  trusts. 

The  general  words  which  will  pass  the  legal  fee  in  a  mortgage  Beneficial 
will  not  include  the  beneficial  interest  in  the  mortgage  debt,  which,  mortgage  debt 
being  personal  estate,  will  pass  under  the  general  residuary  bequest  ^ji^^^^e^e^^^ 
of  personalty  (y).  estate. 

But  the  legal  fee  and  the  mortgage  debt,  when  both  vested  in  the 
testator,  will,  it  seems,  pass  under  a  gift  of  '  all  the  rest  and  residue 

(p)  Bainbridge  v.  Lord  AsAhurton,  2  658,  ed.  3. 
y.  &  C.  Exo.  347  ;  Sharp  v.  S.  17  L.  J.         (m)  Burdus  v.  Dixon,  4  Jur.  N.  S.  957, 

Ch.  384,  V.  C.  Wigram  ;   Lewis  v.  Mat-  V.  C.  Stuart ;  Jf^oodhouse  v.  Meredith,  1 

thews,  2  Eq.  177,  V.  C.  Kindersley ;  Be  Mer.  450. 
Steven's  WiU,  sup.  (x)   1  Beav.   576,   according   to   the 

(q)  Exp.  Shaw,  8  Sim.  159.  marginal  note,  but  what  the  estate  was 

(r)  Lindsell  v.  Thadcer,  sap.  does  not  appear  from  the  report,  which  is 

(«)  Levns  v.  Matthews,  sup.  very,  imperfect. 

{J.)  Exp.  Sergison,  4  Ves.  147  ;  1  Jarm.         {y)  Hawk.  Wills,  37. 
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of  my  real  and  personal  estate  to  A.,  for  her  own  use  and  benefit,' 
though  there  is  a  charge  of  debts  (z). 

In  such  a  case  it  is  reasonable  to  suppose  that  the  beneficial 
ownership  and  the  legal  estate  were  intended  to  go  together  (a). 

But  where  the  devise  is  to  trustees  subject  to  a  charge  of  debts, 
apparently  the  legal  estate  would  not  pass,  the  argument  from  the 
convenience  of  uniting  the  legal  estate  with  the  beneficial  iuterest 
being  away  (&). 

But  if  the  trustees  are  directed  to  get  in  the  debts  due  on  security 
they  take  the  legal  estate  (c). 


(4.)  Result  of  cases. 

The  following  conclusions  may  be  drawn  with  respect  to  the 
passing  of  the  legal  estate  in  mortgage  or  trust  property : — 

1.  It  is  a  question  of  intention  to  be  derived  from  the  whole  will, 
and  the  very  words  used,  and  the  matter  of  convenience  can  only  be 
looked  at  as  a  guide  to  the  intention. 

2.  The  word  '  mortgages '  will  pass  the  legal  estate  and  the 
mortgage  debt,  unless  there  is  an  intention  to  the  contrary. 

3.  The  word  '  securities '  will  also  pass  both,  in  absence  of  a 
contrary  intention. 

4.  The  words  '  all  my  real  estate  '  will  pass  the  legal  estate  in 
mortgages  and  trusts. 

5.  The  words  '  to  the  devisee  for  his  own  proper  behoof '  and  the 
ike,  will  sufiice. 

6.  The  words  '  to  be  disposed  of  by  the  devisee  as  he  thinks  fit ' 
suffice. 

7.  Also  to  devisees,  as  tenants  in  common,  unless  a  contrary 
intention  is  shown  as  by  a  gifb  over. 

8.  But  not  where  lands  are  devised  to  a  woman  for  her  sole, 
i.e.,  separate,  use. 

9.  Nor  where  the  devise  is  of  real  estate  '  subject  to  debts  or 
legacies.' 

10.  Or  of  lands  '  charged  with  annuities.' 

11.  Or  of  lands  devised  on  trust  to  sell. 

12.  But  a  general  direction  for  payment  of  debts  and  legacies  will 
not  prevent  the  legal  estate  passing  by  a  residuary  devise,  semb. 

{z)  Re  Steven's  Will,  6  Eq.  597,  V.  C.  (6)  II).  76 ;  Re  Horsfall,  McC.  &  Y. 

GifiFard  ;  Re  Field's  Mtg.  9  Ha.  414.  292. 

{a)  Theob.  ^%,^},2e^  ijy  MicrOSOft<§^  ^'  A,rou,smUh's  Tr.  6  W.  E.  642. 
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(5.)  Effect  of  foreclosure  after  will. 

Prior  to  the  Wills  Act,  1  Vict.  c.  26,  if  a  mortgagee  obtained  an  Effect  of 
absolute  decree  of  foreclosure,  or  a  release  of  the  equity  of  re-  ^fjer  will, 
demption,  or  even  became  absolutely  entitled  by  length  of  possession, 
as  before  explained  {cc),  prior  to  the  date  of  his  will,  a  general  devise 
of  all  his  lands,  tenements,  and  hereditaments,  although  ia  strict 
settlemeiit,  would,  it  is  conceived,  unless  he  manifested  an  express 
intention  to  the  contrary,  pass  the  mortgaged  lands  both  at  law  and 
in  equity ;  but  if  at  the  time  of  the  will  he  was  not  so  absolutely 
.  entitled,  then  it  is  conceived  that  a  subsequent  foreclosure  or  release 
(unless  the  will  was  republished)  would  not  have  conferred  on  the 
devisee  the  beneficial  estate,  because  a  foreclosure  is  considered  as  a 
new  purchase  of  the  land  (d).  The  consequence  was,  that  if  the 
legal  interest  in  mortgaged  lands  had  by  a  general  description, 
passed  at  law  to  the  devisee,  and  the  mortgagee  afterwards  obtained 
a  release  or  foreclosure  of  the  equity  of  redemption,  or  became 
absolutely  entitled  by  lapse  of  time,  and  died  without  a  republication 
of  his  will,  the  devisee  became  a  trustee  for  the  testator's  heir  at 
law,  even  although  the  devisee  was  also  the  executor  or  residuary 
legatee,  notwithstanding  doubts  to  the  contrary  (d).  In  Attorney 
General  v.  Bowyer{e),  Lord  Eldon  surmounted  the  difficulty  by 
presuming  a  release  of  the  equity  of  redemption  prior  to  the  date  of 
the  will.  In  another  case  (/),  it  was  held  that  lands  in  mortgage 
would  not  pass  under  a  general  devise  of  real  estate  in  strict  settle- 
ment, in  a  will  executed  subsequently  to  a  decree  to  account,  but 
prior  to  the  final  order  for  foreclosure.  In  another  case  {g),  in  which 
a  will  made  subsequently  to  an  order  for  foreclosure  nisi,  contained 
a  specific  devise  of  the  mortgaged  lands,  but  the  devisor  died  before 
an  account  was  taken,  or  an  order  obtained  for  absolute  foreclosure,  it 
was  held  that  as  between  the  devisor  and  devisee,  the  mortgaged  estate 
should  be  considered  as  realty,  but  that  it  should  be  personal  estate 
for  the  benefit  of  creditors.  This  decision,  it  will  be  observed,  did 
not  in  the  least  interfere  with  the  case  of  Thompson  v.  Grant  (/),  or 
the  doctrine  in  Casborne  v.  Scarfe  {gg),  and  Strode  v.  Russel  {h).  But 

(cc)  Sup.  p.  92S,  7.  (?)  Garret  v.  Evers,  Mosel.  364. 

{d)  Patch  on  Mtg.  140.  fcrfl-)  1  Atk.  603. 

(c)  3  Ves.  714,   724,  725  ;  5  ih.  300,  (h)  2  Vern.  621.     And  see  2  Jarni.  on 

303  ;  8  ib.  277.  Devises,  155. 
(/)  Tlwmpaon  v.  Grant,  i  Mad.  438. 
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by  1  Vict.  c.  26,  every  will  is  made  to  speak  from  the  testator's 
death,  and  therefore  a  foreclosure  or  release  obtained  at  any  time 
during  the  testator's  life  will,  as  a  general  rule,  in  cases  within  that 
act,  avail  the  devisee. 


(6.)  Generally. 

What  words  A  bequest  of  the  money  secured  on  mortgage  will  pass  the  estate 

and  interest,      if  then  foreclosed,  and  will  not  open  the  foreclosure  (i). 

A  bequest  of  the  principal  of  a  mortgage  debt  will  not  pass  the 
arrears  of  interest  (k),  and  a  bequest  of  the  arrears  of  a  mortgage 
will  carry  the  interest  only  (1). 

A  bequest  of  '  all  my  interest  and  claim  on  household  property 
at  P.,  on  which  I  have  a  mortgage,'  passed  arrears  of  interest  as  well 
as  the  principal  (m). 

A  bequest  of  the  amount  of  a  bond  of  H.  carried  arrears  of 
interest  (re),  but  not  a  bequest  of  BOOL,  which  A.  owes  me  on 
bond  (o). 

(i)  Le  Gros  T.  Cockerell,  5  Sim.  384  ;  C.  B.  205. 

SUberschilt  v.  Schiott,  3  Ves.  &  Bea.  49.  (m)  Harcourt  v.  Morgan,  2  Keen.  274 ; 

(fc)  Soberts  v.   Kyffyn,    Barnard.  Oh.  Kent  v.   Tapley,    11  Jur.   940,    V.   C. 

259  ;  2  Atk.  112.  "Wigram. 

{I)  Hamilton  v.  Lloyd,  2  Ves.  J.  416.  (o)  Hawhy  v.  Gutta,  2  Freem.  23. 

(to)   Gibl(m  V.  G.   17  Jur.   417  ;   13 
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(1.)  Friendly  Societies  Acts. 

The  provisions  of  the  Friendly  Societies  Acts,  10  Geo.  4,  c.  56,  and 
4  &  5  Wm.  4,  c.  40,  have  been  extended  to  Benefit  BuUding 
Societies  so  far  as  they  were  appUcable(a),  and  this  includes  the 
framiag  of  rules  (h) ;  it  will  be  necessary  therefore  to  consider 
these  acts. 

By  10  Geo.  2,  c.  56,  sec.  21,  all  property  (including  securities 
for  money)  of  Friendly  Societies  is  vested  in  trustees,  and  upon 
their  death  or  removal,  vests  in  the  new  trustees  without  assign- 
ment or  conveyance. 

By  sect.  27  of  the  same  act,  disputes  between  the  society  and 
members  are  to  be  settled  by  arbitration  as  determined  by  the  rules 
thereof  (c). 

A  friendly  society,  or  any  branch  of  such  a  society,  may,  if  the  Power  to  hold 
rules  thereof  so  provide  (and  with  a  limitation  as  to  benevolent  ^^  ^^ """'" 
societies),  hold,  purchase,  or  take  on  lease,  any  land  in  the  names 
of  its  trustees  for  the  time  being,  in  eveiy  county  where  it  has  an 
office,  and  may  mortgage  the  same,  and  no  mortgagee  shall  be  bound 
to  inquire  as  to  the  authority  for  any  mortgage  by  the  trustees,  and 


(o)  6  &  7  Wm.  4,  c.  32,  s.  4.  See  the 
Friendly  Societies  Act,  187.5,  38  &  39 
Yict.  0.  60  ;  and  39  &  40  Vict.  o.  32. 
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(J)  Mulkem-i!.  Lord,  4  App.  C.  182. 
(c)  See  37  &  38  Vict.   c.  42,  sects 
84—36. 
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Receipt  on 
payment  vests 


Entry  of  satis- 
faction on 
register  and 
Court  rolls. 


Prior  lien  on 
property  of 
officers  of 
societies. 


the  receipt  of  the  trustees  shall  be  a  discharge  for  all  monies  arising 
from  or  in  connection  with  snoh  mortgage  (d). 

By  the  Friendly  Societies  Act,  1875,  a  receipt  under  the  hands 
of  the  trustees,  countersigned  by  the  secretary  in  the  form  in  the 
third  schedule  to  the  act,  or  in  any  other  form  specified  in  the 
society's  rules  for  all  monies  secured  to  the  society  by  any  mortgage 
or  other  assurance,  such  receipt  being  endorsed  upon  or  annexed  to 
the  mortgage  or  assurance,  vacates  the  same,  and  vests  the  property 
in  the  person  entitled  to  the  equity  of  redemption  without  recon- 
veyance or  re-surrender  (e); 

If  the  mortgage  or  assurance  have  been  registered  under  any  act 
for  the  registration  or  record  of  deeds  or  titles,  or  is  of  copyhold  or 
customary  land  and  entered  on  any  Court  rolls,  the  registrar  under 
such  act,  or  steward  of  the  manor,  or  keeper  of  the  register  shall, 
on  production  of  such  receipt,  verified  by  oath  of  any  person,  enter 
satisfaction  on  the  register  or  on  the  Court  rolls  respectively,  of 
such  mortgage,  or  of  the  charge  made  by  such  assurance,  and  shall 
grant  a  certificate  either  upon  such  mortgage  or  assurance,  or 
separately,  to  the  like  effect,  which  certificate  shall  be  received  in 
evidence  in  all  Courts  and  proceedings  without  further  proof  (/). 

Upon  the  death,  bankruptcy,  or  insolvency  (including  liquidation 
by  arrangement  in  England,  cessio  bonorum  in  Scotland,  and  petition 
for  arrangement  in  Ireland),  of  any  of&cer  of  a  friendly  society 
having  in  his  possession  by  virtue  of  his  of&ce,  any  money  or 
property  belonging  to  the  society,  or  if  any  execution,  attachment  or 
other  process  be  issued,  or  action  or  diligence  raised  against  such 
ofiicer,  or  against  his  property,  his  heirs,  executors,  or  adminis- 
trators, or  trustee  in  bankruptcy  or  insolvency,  including  an  assignee 
in  Ireland,  and  a  judicial  factor  in  Scotland,  or  the  sheriff  or  other 
person  executing  such  process,  or  the  party  using  such  action  or 
diligence  respectively,  shall  upon  demand  in  writing  of  the  trustees 
of  the  society  or  any  two  of  them,  or  any  person  authorised  by  the 
society  or  by  the  committee  of  management  of  the  same,  to  make 
such  demand,  pay  such  money,  and  deliver  over  such  property  to  the 
trustees  of  the  society  in  preference  to  any  other  debts  or  claims 
against  the  estate  of  such  officer  (g).     The  institution  of  a  suit  is 


{d)  Friendly  Societies  Act,  1875,  c.  60, 
s.  16  (2). 

(e)  38  &  39  Vict.  c.  60,  ss.  16  (7),  not 
applying  to  Scotland  or  Jersey.  And 
see  inf.  pp.  1059,  1063  and  6. 
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(/)  Tb.  (8) ;  a  fee  of  two  shillings  and 
sixpence  is  payable  for  the  entry  and 
certificate  by  means  of  stamps  in  Ireland. 

{g)  Friendly  Societies  Act,  1875,  c.  60, 
s.  15  (7). 


Sect.  1.  FEIENDLY  SOCIETIES  ACTS.  1059 

sufficient  demand  in  writing,  and  the  neglect  of  the  trustees  of  the 
society  to  audit  the  accounts  of  the  defaulting  officer,  will  not 
deprive  the  society  of  the  statutory  right  of  priority  (gg). 


(2.)  St.&dl  Wm.  4,  c.  32. 

By  the  Benefit  Building  Societies  Act,  6  &  7  Wm.  4,  c.  32  Qi),  6  &  7  Wm.  4, 
these  societies  were  enabled  to  raise  by  the  subscriptions  of  their  "■  ^^' 
members,  by  shares  not  exceeding  the  value  of  1501.  for  each  share, 
such  subscriptions  not  to  exceed  in  the  whole  20s.  per  month  for 
each  share,  a  stock  or  fund  for  the  purpose  of  enabling  each  member 
to  receive  out  of  the  funds  the  amount  or  value  of  his  or  her  share 
or  shares,  to  erect  or  purchase  dwelling  houses,  or  other  real  or 
leasehold  estate,  to  be  secured  by  way  of  mortgage  to  such  society, 
until  the  amou^it  or  value  of  the  shares  advanced  should  have  been 
fully  repaid  to  such  society  with  interest,  and  all  fines  or  other 
payments  in  respect  thereof ;  and  no  member  was  to  receive  from 
the  funds  any  interest  or  dividend  by  way  of  annual  or  other 
periodical  profit  upon  any  shares,  until  the  amount  or  value  of  his 
or  her  share  should  have  been  realised,  except  on  the  withdrawal  of 
such  member  according  to  the  rules  of  such  society ;  and  the  form  Form  of 
of  mortgage  or  other  instrument  was  to  be  specified  in  a  schedule  to 
the  rules  of  such  society. 

By  sect.  5  thereof,  it  was  further  enacted  that  it  should  be  lawful  Revesting 
for  the  trustees  named  in  any  mortgage  made  on  behalf  of  such  indorsement, 
societies,  or  the  survivors  or  survivor  of  them,  or  for  the  trustees 
for  the  time  being,  to  indorse  upon  any  mortgage,  or  further  charge, 
given  by  any  member  of  such  society  to  the  trustees  thereof  for 
monies  advanced  by  such  society  to  any  member  thereof,  a  receipt 
for  all  monies  intended  to  be  secured  by  -such  mortgage  or  further 
charge,  which  should  be  suffi^cient  to  vacate  the  same,  and  vest  the 
estate  of  and  in  the  property  comprised  in  such  security  in  the 
person  or  persons  for  the  time  being,  entitled  to  the  equity  of 
redemption,  without  it  being  necessary  for  the  trustees  of  any  such 
society  to  give  any  reconveyance  of  the  property  so  mortgaged; 
which  receipt  should  be  specified  in  a  schedule  to  be  annexed  to  the 
rules  of  such  society  duly  certified  and  deposited  as  aforesaid  Qih). 

(gg)  Ahsolom  v.  Oething,  32  Beav.  322  ;  not  incorporated  under  the  Building 
9  Jnr.  N.  S.  1263,  under  the  correspond-  Societies  Act,  1874,  and  past  transac- 
ing  provision  of  18&  19  Vict.  c.  63,  s.  23.      tions,  inf.  p.  1064. 

(A)  Bepealed  except   as    to   societies         (hh)  Sup.  p,  1068,  and  inf.  p.  1063, 1066 

3  T  2 
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MORTGAGES  OF  BUILDIKG  SOCIETIES, 


Chap.  81. 


Loans  to 
strangers. 


On  what  prin- 
ciple accounts 
to  be  taken. 


There  is  nothing  in  this  act  to  prevent  a  society  of  this  descrip- 
tion from  lending  money  on  mortgage  as  well  to  its  members  aS  to 
strangers,  without  regard  to  the  purpose  for  which  it  might  be  ap- 
plied. But  the  Court  seemed  to  consider  it  doubtful  whether  a  society 
would  be  within  the  act,  which,  by  its  rules,  enabled  any  one  member 
to  hold  shares  exceeding  in  the  whole  the  sum  of  150Z.  (i).  Loans  by 
such  societies  to  their  members  were  not  within  the  usury  laws  (k). 

Where  a  mortgage  had  been  duly  executed  by  a  member  (who 
had  become  the  purchaser  of  twelve  and  a  half  shares),  of  thd 
property  that  he  purchased  with  the  sum  advanced  by  the  society 
for  that  purpose,  a  question  arose  whether  the  mortgagor  had  a 
right  to  have  the  accounts  taken  on  the  common  principle  of  debiting 
him  with  the  principal  sum  advanced  and  interest,  and  crediting 
him  with  the  amount  of  his  monthly  subscriptions  and  payments, 
or  on  the  principle  of  treating  him  as  a  shareholder,  who  had 
received  the  value  of  his  shares  in  advance,  and  who  was  bound  to 
continue  his  monthly  payments  during  the  contiauance  of  the 
society;  and  the  Court,  on  the  construction  of  the  mortgage  deed, 
held  the  latter  principle  to  be  the  correct  one,  and  directed  the 
master  to  find  the  amount  of  the  future  payments,  upon  a  calculation 
of  the  probable  duration  of  the  society,  though  the  rules  of  the 
society  were  ambiguous  on  the  point  (l).  And  the  mortgagor  was 
on  the  same  ground  of  construction  held  bound  to  pay  the  full 
amount  of  all  such  future  payments,  in  prcesenti,  in  order  to 
redeem  (m),  and  the  agreement  in  the  rules  for  acceleration  of  all 
such  future  payments,  if  any  instalment  is  not  punctually  paid,  has 
nothing  in  cpmmon  with  a  penalty  {mm). 

For  the  form  of  thp  attornment  clauses  in  mortgages  to  benefit 
building  societies,  and  their  effect,  see  supra,  p.  687. 


(3.)  Form  of  decree. 

In  a  suit  for  redemption  by  a  member,  a  decree  was  made  directing 

calculation  of  the  longest  possible  duration  of  the  society  at  the  date 

of  the  notice  of  redemption,  having  regard  to  the  net  assets  of  the 

society,  and  to  the  monthly  subscriptions  and  redemption  money 

1  Exc.   iU\ 


{%)  Cutbill  v.  Kingdom, 
17  L.  J.  Exc.  177. 

{k)  Silver  v.  Barnes,  6  Bing.  N.  C. 
180 ;  Burhidge  v.  CotUm,  5  D.  G.  &  S. 
17  ;  15  Jur.  1070  ;  Doe  v.  Glover,  15 
Q.  B.  103. 

(J)  Mosley  v.  Baker,  6  Ha.  87,  aSirmed 


on  appeal,  Hall  and  Tw.  301 ;  13  Jur. 
817;  3DeG.  M.  &G.  1032  n. 

(m)  Seagrave  y.  Pope,  1  ib.  723  ;  16 
Jur.  1099,  reversing  14  Jur.  342. 

(mm)  Wallingford  v.  Mutual  Soe.,  5 
App.  C.  685,  1060. 
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Sect.  3.  FOEM  OP  DECREE.  1061 

still  continuing  payable,  and  to  the  number  of  1001.  shares  to  be 
proTided  for,  and  charging  the  plaintiff  as  a  present  debt  with  all 
subscriptions  and  redemption  money,  which  would  become  payable 
by  him,  assuming  the  society  to  endure  for  the  whole  of  the  calcu- 
lated period,  and  crediting  him  with  the  amount  of  bonus  payable 
at  the  date  of  the  notice  to  withdrawing  members  (n) ;  and  the 
mortgagor  is  entitled  to  credit  for  redemption  monies  paid  in  by 
him  (o). 

No  allowance  will  be  made  to  the  mortgagor  ia  respect  of  profits,  When  allow- 
where  the  redemption  takes  place  at  a  period  at  which  a  with- 
drawing member  could  have  obtained  by  the  rules  no  right  to 
profits  ;  but  profits  will  be  allowed,  if  by  the  rules  the  advanced 
members  are  entitled  on  redemption  to  the  same  profits  as  with- 
drawing members  (p),  although  the  amount  was  a  greater  sum  than 
the  society's  funds  could  bear  (g). 

An  advanced  member  is  entitled  to  redeem  on  payment  of  his  Terms  of  re- 
demption by 
subscriptions  to  the  end  of  the  year,  estimated  as  the  probable  advanced 

duration  of  the  society,  although  he  continued  liable  to  pay  sub-  "^^  "' 

scriptions  until  1201,  a  share  had  been  realised  for  every  member  (r), 

and  the  society  is  not  entitled  to  retain  the  deeds  as  a  security  for 

such  subscriptions  (s). 

Where  by  the  rules  the  manager  may  fix  the  amount  payable  on 

redemption  in  extinguishment  of  shares,  and  such  sum  has  been 

paid,  the  mortgagor  is  no  longer  liable  for  subscriptions  (t). 

If  the  terms  in  the  mortgage  deed  vary  from  the  rules  of  the  Deed  varying 

from  rules, 
society,  and  the  mortgagor  does  not  seek  to  have  the  deed  reformed, 

he  is  bound  by  its  terms  (u). 

The  form  of  the  foreclosure  decree  is  the  same  as  in  ordinary 
mortgages  (x) ;  and  fines  secured  by  the  mortgage  are  principal,  ?'°^°  "f"^ 
and  carry  interest  (y). 

A  mortgage  by  a  member  of  a  permanent  benefit  building  society, 

(n)  Fleming  v.  Self,  3  De  G.  M.  &  G.  29  Beav.  362. 

997 ;  1  Jur.   N.   S.  25,  affirming  Kay,  («)  lb. 

£18  ;  19  Jur.  25  ;  24  L.  J.  Ch.  29.  (<)  Priestley  v.  ffopwood,    12  "W.   K. 

(o)  Smith  V.  Pilkingtm,  1  De  6.  F.  1031,  Q.  B. 

&  Jo.  120 ;  4  Jur.   N.  S.   58  ;  29  L.  J.  (u)  Mosley  v.  Baker,  sup. 

Ch.  227.  (a;)  Provident     Permanent     Suilding 

{p)  Fleming  v.  Self,  sup.  ;  Archer  v.  Society,  9  Ch.  D.  122  ;  38  L.  J.  N.   S, 

ffarrison,  7  De  G.  M.  &  G.  404 ;  3  Jur.  140,  V.  C.  Bacon.     See  Pemb.  Judgm 

N.  S.  194.  ed.  2,  p.  513. 

(?)  n.  (y)  lb.  ;  but  see  Parker  v.  Butcher, 

(r)  Sparrow  v.  Farmer,  26  Beav.  511  ;  3  Eq.  762,  M.  E. 
5  Jur.  N.  S.  630  ;  Handley  v.  Farmer, 
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1-062  MOETGAGES  OF  BUILDING  SOCIETIES.  Chap.  81. 

Rules  for  the     Contained  a  covenant  that  all  the  rules.'  for  the  time  being '  should  be 

time  being.        observed  by  him.     By  subsequent  rules,  each  member  became 

liable  to  pay  an  additional  sum  as  contribution  to  losses.     It  was 

held  that  he  was   entitled  to  redeem  without  payment  of  the 

additional  sum  (z). 

Eules  of  a  society  imposing  fines  in  case  of  repayments  by  bor- 
rowing members  being  in  arrear,  will  not  (when  admitting  a  different 
construction),  be  construed  so  as  to  authorise  fines  cumulative  in 
arithmetical  progression  (a).  Where  the  mortgagors  were  a  joint 
stock  company,  it  was  held  that  as  a  company  cannot  hold  shares  in 
a  building  society,  they  were  entitled  to  redeem  on  the  footing  of 
an  ordinary  mortgage,  which  the  deed  was  in  form  (&). 


(4.)  Stamps. 

By  sect  37  of  10  Geo.  2,  c.  56,  all  bonds,  and  securities,  and 
instruments,  and  documents  of  the  society,  were  exempted  from 
stamp  duties. 

It  was  held  under  this  section,  that  mortgages  made  to  building 
societies  by  their  members,  under  the  provisions  of  the  Building 
Societies'  Act,  were  exempt  from  the  payment  of  stamp  duty  (c), 
though  the  mortgage  was  made  before  the  rules  were  certified  (d),  and 
that  mortgages  by  strangers  to  the  society  were  also  exempted  (e). 
But  securities  in  which  the  funds  of  the  society  were  invested 
were  not  exempt  (/) ;  nor  are  drafts  for  interest  payable  to 
bearer  (gf). 

By  sect.  41  of  the  Act  of  1874  Qi),  such  mortgages  are  now  no 
longer  exempt  from  stamp  duty. 

(2)  Smith's  Case,   1  Ch.  D.    481  ;  24  C.  P.  323  ;  Barnard  v.  Pilsworth,  6  C.  B. 

W.  R.  103,  V.  C.  HalL    For  forms  of  698  n. 

Decrees,  see  Set.  1174,  ed.  4.  (^d)  Williams  v.  Sayward,  22  Bear. 

{a)  Be  Tiemey,  9  Ir.  Eep.  Eq.  1 ;  and  220  ;  25  L.  J.  Ch.  289. 

see  Zovejoy  v.  Mulkem,  46  L.  J.  Ch.  630,  (e)  Thorn  v.  Croft,  3  Eq.  193,  V.  C. 

C.A.  for  the  principle  of  calculating  such  AVood ;  36  L.  J.  Ch.  68. 

fines.  (/)  Be  Boyal  Liverpool  Friendly  Soc., 

(b)  Dobinson  v.  Mawks,  16  Sim.  407.  5  L.  R.  Exc.  78  ;  39  L.  J.  Exc.  37 ;  21 

(c)  Mosley  v.  Baker,  6  Ha.  87,  affirmed  L.  T.  N.  S.  721. 

Hall  &  Tw.  301 ;  13  Jur.  817  ;  3  De  G.  (g)  Alt.  Gen.  v.  Gilpin,  6  L.  E.  Exc. 

M.   &   G.   1032  n.  ;1  Walker   v.    Giles,      193. 

13  Jur.   588  ;  6  0.   B.   662 ;  18  L.  J.         (A.)  37  &  38  Vict.  c.  42. 
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(5.)  General  powers. 

When  a  receipt  is  indorsed  upon  the  mortgage  deed,  the  legal  Keceipt  in- 
estate  vests  in  the  person  who  has  the  best  right  to  call  for  it,  as  in  mortgage, 
the  person  who  at  the  request  of  the  mortgagor  buys  off  the  mort- 
gage, and  has  the  title  deeds  handed  over  to  him,  notwithstanding 
the  mortgagor  had  previously  made  a  second  mortgage  (i). 

If  the  trustees  have  been  admitted  to  copyholds,  it  seems  that  a  Copyholds, 
resurrender  will  still  be  necessary  (k). 

Where  the  mortgage  deed  provided  that  on  default  and  sale,  the 
trustees  might  retain  out  of  the  sale  monies,  all  fines,  subscriptions, 
and  payments  thereafter  to  become  due  during  the  period  stipulated, 
as  then  immediately  due,  they  were  not  entitled  to  retain  interest 
after  repayment  of  the  principal,  because  interest  is  only  due  in 
respect  of  forbearance  (I). 

Where  the  rules  authorised  the  allowance  of  a  discount  upon  sub-  Discount, 
scriptions  upon  redemption  by  a  member  before  the  time,  such 
discount  is  not  allowed  on  a  compulsory  sale  (m). 

Where  the  surveyor  of  a  building  society  purchased  land  from  the 
society,  and  executed  a  mortgage  in  ignorance  of  a  recital  therein  that 
he  was  a  member  of  the  society,  he  was  held  not  to  be  a  contri- 
butory on  the  wiading-up  of  the  society  (o). 

Where  the  mortgagor  is   one   of  the  trustees   of  the   society,  whenmort- 
thfe    mortgage   premises   vest   in  the    other   trustees   and   their  ff^gociety'^"^*^* 
successors  (p). 

Where  a  mortgagor,  being  an  advanced  shareholder,  is  under  the 
rules  of  redemption  to  cease  to  be  a  member  of  the  society,  he  is 
not  liable  to  contribute  to  a  call  on  winding-up  of  the  society  (r), 
but  he  is  liable  on  his  covenant  to  pay  subscriptions,  though  he 
cease  to  be  a  member  before  they  fall  due  (s). 

(i)  Pease  v.  Jackson,  3  Ch.  576  ;  not-  (m)  Matterson    v.   Elderjield,    i    Ch 

withstanding  Roper  v.  Rice,    28   Beav.  208  ;   S.    P.   in  a  suit  for  foreclosure, 

68  ;  and  see  StaTners  v.  Preston,    9   Ir.  Ingoldshy  v.  Riley,  M.  R.  10  Feb.  1873. 

Com.  L.  C.  P.  351 ;  Priestley  \.  Hopwood,  (o)  Empson'-s  Case,  9  Eq.  597,  V.  C. 

12  W.  R.  1031,  Q.  B. ;  ife  Page,  No.  2,  32  Malins. 

Beay.  485;  a,nA  Marson  v.  Cox,  14  Ch.  (p)  Walker  \.  Giles,  sup. 

I>.  140  M.R. ;  andsHj?.  1058,  1069,  and  (r)  Re  Doncastcr  Permanent  Building 

inf.  p.  1066.  Soc,  3  E(i.  158,  V.  C.  Wood. 

{k)  Barry  on  Building  Societies,  115.  («)  Farmer  v.  Qiles^  5  H.  &.  N.  753  ; 

(I)  Exp.  Osborne,  10  Ch.  41  ;  and  see  8  W.  R.  649, 
Re  O'Donohw,  10  Ir.  Rep.  Eq.  221. 
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Kule  does  not 
apply  to  re- 
dpmption 


(6.)  Arbitration. 

The  provisions  in  the  rules  for  arbitration  of  disputes  do  not 
apply  to  redemption  suits,  "because  no  means  are  provided  for 
working  out  a  decree  for  redemption,  delivery  of  deeds,  and  conse- 
quential directions,  and  therefore  the  jurisdiction  of  the  Courts  is 
not  interfered  with  (t). 

But  where  a  mortgagiag  member  wishing  to  sell  his  mortgaged 
property,  commenced  an  action  for  an  account  against  the  society, 
it  was  held  that  the  jurisdiction  of  the  Court  was  ousted,  and  that 
the  matters  must  be  referred  (m). 

To  bring  a  dispute  within  the  arbitration  clause,  it  must  be  one 
which  arises  between  the  trustees  and  the  party  claiming  as  a 
member  of  the  society  (v). 


Repeal  of 
former  acts, 
how  far. 


Incorporation 
of  societies. 


(7.)  Building  Societies  Act  of  1874. 

By  the  Building  Societies  Act,  1874  (a;),  6  &  7  Wm.  4,  c.  32, 
is  repealed,  but  this  repeal  is  not  to  affect  any  subsisting 
society  certified  under  the  repealed  act,  until  such  society  shall 
have  obtained  a  certificate  of  incorporation  under  the  act  of  1874, 
and  is  not  to  affect  its  past  operation,  or  the  force  or  operation, 
validity,  or  invalidity  of  anything  done  or  suffered,  or  any  bond  or 
security  given,  or  any  right,  title,  obligation  or  liability  accrued,  or 
any  proceedings  taken  thereunder,  or  under  the  rules  of  any  sociqty 
which  has  been  certified  thereunder.  Every  such  society  upon 
receiving  a  certificate  of  incorporation  under  the  act  of  1874,  shall 
become  a  body  corporate  by  its  registered  name  (y). 

By  sect.  13  of  the  act  of  1874,  any  number  of  persons  may 
establish  a  society  under  that  act,  either  terminating  or  permanent, 
for  the  purpose  of  raising  by  the  subscriptions  of  the  members,  a 


(t)  Fleming  Y.  Selfe,  Kay,  518,  affirmed         (u)  WrigM  v.  Monarch  Imiestmenf  Soc, 


S  De  G.  M.  &  G.  997  ;  Seg.  v.  Fra^ord, 
i  El.  &  Bl.  122  ;  1  Jur.  N.  S.  252,  Q.  B. ; 
Morrison  v.  Glover,  i  Exo.  430  ;  19  L.  J. 
Exo.  20 ;  Farmer  v.  Giles,  5  H.  &  N. 
753  ;  8  W.  R.  649  ;  ovemiling  r^ves  v. 
White,  16  Jur.  637,  Q.  B. ;  and  see 
Mulkern  v.  Lord,  4  App.  C.  182 ;  26 
"W.  B,  319. 


5  Ch.  D.  726.  See  also  Huckle  v.  Wilson-, 
26  W.  E.  98,  C.  P.  ;  Thompson  v.  Planet 
Building  Soc.,  15  Eq.  333,  "V.  C.  Bacon. 

(■»)  Prentice  v.  Loudon,  10  L.  R.  C.  P. 
679. 

(x)  37  &  38  Vict.  c.  42,  s.  7. 

{y)  lb.  s.  9. 
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stock  or  fund  for  making  advances  to  members  out  of  the  funds  of  power  to  lend 
the  society,  upon  security  of  freehold,  copyhold,  or  leasehold  estate,  "^  """^S»s«- 
by  way  of  mortgage,  and  any  society  under  that  act,  shall,  so  far  as 
is  necessary  for  the  said  purpose,  have  power  to  hold  land  with  the 
right  of  foreclosure,  and  may  from  time  to  time  raise  funds  by  the 
issue  of  shares  of  one  or  more  denominations,  either  paid  up  in  full, 
or  to  be  paid  by  periodical  or  other  subscriptions,  and  with  or 
without  accumulating  interest,  and  may  repay  such  funds  when  no 
longer  required  for  the  purposes  of  the  society. 

By  sect.    15  thereof,  the  following  provisions   are   made  with  Power  to 
respect  to  the  borrowing  of  money  by  societies  under  the  act. 

1.  Any  society  may  receive  deposits  or  loans  at  interest  within 

the  limits  therein  provided  from  the  members  or  other 
persons,  or  from  corporate  bodies,  joint  stock  companies, 
or  from  any  terminating  building  society,  to  be  applied  to 
the  purposes  of  the  society. 

2.  In  a  permanent  society  the  total  amount  so  received  on 

deposit  or  loan,  and  not  repaid  by  the  society,  shall  not  at 
any  time  exceed  two  thirds  of  the  amount  for  the  time 
being  secured  to  the  society  by  mortgages  from  its 
members. 

3.  In  a  terminating  society,  the  total  amount  so  received  and 

not  repaid,  may  either  be  a  sum  not  exceeding  such 
two  thirds  as  aforesaid,  or  a  sum  not  exceeding  twelve 
months'  subscriptions  on  the  shares  for  the  time  being  in 
force. 

4.  Any  deposits  with  or  loans  to  a  society  made  before  the  as  to  past 

commencement  of  the  act  in  accordance  with  its  certified  ^''*°^" 
rules,  are  thereby  declared  to  be  valid,  and  binding  on 
the  society,  but  no  further  deposits  or  loans  are  to  be 
received  by  such  society  except  within  the  limits  provided 
thereby. 

5.  Every  deposit  book  or  acknowledgment,  or  security  of  any 

kind  given  for  a  deposit  or  loan  by  a  society,  is  to  have 

printed  or  written  therein  or  thereon,  the  whole  of  the 

14th  and  15th  sections  of  the  act. 

By  sect.  16  thereof,  the  rules  of  every  society  thereunder  shall  What  the  mies 
,,  i-     1  are  to  contain. 

contain  among  other  particulars — 

1.  The  terms  upon  which  shares  may  be  withdrawn,  and  upon 

which  mortgages  may  be  redeemed. 
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Forms  of  mort- 


Property  to 
vest  on  incor- 
poration. 


In  case  of 
copyholds. 


2.  Provision  for  an  annual  or  more  frequent  audit  of  the  accounts, 
and  inspection  by  the  auditors  of  the  mortgages  and  other  securities 
belonging  to  the  society ;  and 

3.  Provision  for  the  custody  of  the  mortgage  deeds  and  other 
securities  belonging  to  the  society. 

By  sect.  19  thereof  any  society  under  the  act  in  a  schedule  to  its 
rules,  may  describe  the  forms  of  conveyance,  mortgage,  transfer, 
agreement,  bond,  security  for  deposit,  or  loan  or  other  instrument 
necessary  for  carrying  its  purposes  into  execution. 

By  sect.  27  thereof  all  rights  of  action  and  other  rights,  and  all 
estates  and  interests  in  real  and  personal  estate  whatsoever,  belong- 
ing to  or  held  in  trust  for  any  society  certified  under  6  &  7 
Wm.  4,  c.  32,  are,  on  the  incorporation  of  the  society  under  the  act 
of  1874,  to  vest  in  the  society  without  any  conveyance  or  assign- 
ment whatsoever,  save  and  except  in  the  case  of  stocks  and  securities 
in  the  public  funds  of  Great  Britain  and  Ireland,  and  estates  in 
copyhold  or  customary  hereditaments,  the  title  to  which  cannot  be 
transferred  without  admittance. 

By  sect.  28  thereof,  where  any  society  under  that  act  is  entitled 
in  equity  to  any  hereditaments  of  copyhold  or  customary  tenure  by 
way  of  mortgage,  the  lord  of  the  manor  of  which  the  same  are  held 
shall,  from  time  to  time  if  required  by  the  society,  admit  such 
persons,  not  more  than  three,  as  the  society  appoints,  to  be  trustees 
on  its  behalf  as  tenants  in  respect  of  such  hereditaments  on  payment 
of  the  usual  fines,  fees,  and  other  dues  payable  on  the  admission  of 
a  single  tenant,  or  may-  admit  the  society  as  tenant  in  respect  of  the 
same  on  payment  of  such  special  fine  or  compensation  in  lieu  of  fine 
and  fees  as  may  be  agreed  upon. 

By  sect.  42  thereof,  it  is  enacted  that  when  all  moneys  intended 

to  be  secured  by  any  mortgage  or  further  charge  given  to  a  society 

under  that  act  in  England  or  Ireland  have  been  fully  paid  or  dis- 

IndoTsement  of  charged,  the  society  may  endorse  upon  or  annex  to  such  mortgage 

or''recelpt'to      °^  further  charge  a  reconveyance  of  the  mortgaged  property  to  the 

same  effect.       then  Owner  of  the  equity  of  redemption  or  to  such  persons  and  to 

such  uses  as  he  may  direct,  or  a  receipt  under  the  seal  of  the 

society  countersigned  by  the   secretary  or  manager  in  the  form 

specified  in  the  schedule  to  that  act,  and  such  receipt  shall  vacate 

the  mortgage  or  further  charge  or  debt,  and  vest  the  estate  of  arid 

in  the  property  therein  comprised,  in  the  person  for  the  time  being 

entitled  to  the  equity  of  redemption,  without  any  reconveyance  or  re- 
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surrender  whatever  (jjy) ;  and  if  the  said  mortgage  or  further  charge 
has  been  registered  under  any  act  for  the  registration  or  record  of 
deeds  or  titles,  the  registrar  under  such  act,  or  his  deputy  or  assistant  Registry  acts, 
registrar,  or  the  recording  olficer,  as  the  case  may  he,  or,  in  the  case 
of  copyholds  or  lands  of  customary  tenure,  if  the  mortgage  or  further 
charge  has  been  entered  on  any  Court  rolls,  the  steward  of  the  Court  rolls, 
manor,  or  his  deputy,  respectively  shall,  on  production  of  such 
receipt  verified  by  oath  of  any  person,  make  an  entry  opposite  the 
entry  of  the  charge  or  mortgage  to  the  effect  that  such  charge  or  Entry  of  satis- 
mortgage  is  satisfied,  and  shall  grant  a  certificate  either  on  the  said  **■=*'""• 
mortgage  or  charge  or  separately  to  the  Mke  effect,  which  certificate 
shall  be  received  in  evidence  in  all  Courts  and  proceedings  without 
any  further  proof,  and  which  entry  shall  have  the  effect  of  clearing 
the  register  or  record  of  such  mortgage,  and  the  registrar  or  record- 
ing officer  shall  be  entitled  to  a  fee  of  two  shillings  and  sixpence 
for  making  the  said  entry  and  granting  the  said  certificate,  and  such 
fee  shall  in  Ireland  be  paid  by  stamps  and  applied  as  the  other  fees 
of  the  Kegistry  of  Deeds  Office  and  Record  of  Title  Office  are  now 
by  law  directed  to  be  paid  and  applied. 

The  effect  of  the  receipt  under  this  section  is  to  vest  the  legal  Effect  o£ 

receipt, 
estate  in  the  person  who  in  equity  is  best  entitled  to  call  for 

it,  and  not  necessarily  in  the  person  who  actually  paid  off  the 
society. 

Thus,  where  there  are  successive  equitable  mortgagees  and  the 
society  is  paid  off  by  the  mortgagor  the  effect  of  the  statutory  receipt 
is  to  vest  the  legal  estate  in  the  equitable  mortgagee  who  is  first  in 
point  of  time,  unless  the  society  is  paid  off  by  an  equitable  mort- 
gagee who  had  no  notice  of  prior  incumbrances,  in  which  case  the 
legal  estate  vests  in  that  mortgagee,  notwithstanding  that  there  are 
incumbrances  prior  to  his  in  point  of  date  (z). 


(8.)  Building  Societies  Act  of  1877. 

By  the  Building  Societies  Act,  1877,  sect.  2,  every  society 
certified  under  6  &  7  Wm.  4,  c.  32,  may  obtain  a  certificate  of 
incorporation  under  the  Building  Societies  Act,  1874,  and  thereupon 


{rjy)  Sup.  p.  1058,  1059,  1063.  M.B. ;  and  see  sup.  p.  1063  (i). 

Iz)  Marson  v.    Cox,   U  Ch.   D.    140, 
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shall  be  deemed  to  be  a  society  under  that  act,  and  its  rules  shall,  so 
far  as  the  same  are  not  contrary  to  any  express  provisions  of  that 
act,  continue  in  force  until  altered  or  rescinded  as  in  that  act 
mentioned. 

A  mortgage  by  a  member  of  the  Customs  Annuity  and  Benevolent 
Fund  of  two-thirds  of  his  portion  therein  is  valid  (a). 

{a)  Re  Macleans  Trusts,  19  Eij.  275,  M.  R. 
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The  title  to  mortgages  is  much  simplified  by  two  late  acts. 

By  the  Vendor  and  Purchaser  Act,  1874  (a),  it  is  enacted  by  Legal  porsonal 
sect.  4  as  follows : — The  legal  personal  representative  of  a  mort-  mfy^convey"^ 
gagee  of  a  freehold  estate  or  of  a  copyhold  estate  to  which  the  mort-  ^®s*l  ®^**'® 
gagee   shall  have  been  admitted,  may  on  payment  of  all   sums  property, 
secured  by  the  mortgage,  convey  or  surrender  the  mortgaged  estate, 
whether  the  mortgage  be  in  form  an  assurance  subject  to  redemp- 
tion, or  an  assurance  upon  trust  (&). 

It  was  also  enacted  by  sect.  5  as  follows :  Upon  the  death  of  a  bare  Bare  legal 
trustee  of  any  corporeal  or  incorporeal  hereditament  of  which  such  ^?*''*j^  '"o  vest 
trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest  like  '"  executor  or 

.        .  admlnutrator. 

a  chattel  real  m  the  legal  personal  representative  from  time  to  time 
of  such  trustee. 

By  the  Land  Transfer  Act,  1875  (c),  sect.  48,  the  fifth  section 
of  the  former  statute  is  repealed,  and  re-enacted  as  follows:  — 
Sect.  5  of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  repealed  on 
and  after  the  commencement  of  the  act,  except  as  to  anything 
duly  done  thereunder  before  the  commencement  of  the  act,  and 
instead  thereof  it  is  enacted  that  upon  the  death  of  a  bare  trustee, 
intestate,  as  to  any  corporeal  or  incorporeal  hereditament  of  which 
such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest 
like  a  chattel  real  in  the  legal  personal  representative  from  time  to 
time  of  such  trustee,  but  the  enactment  by  this  section  substituted 
for  the  aforesaid  section  of  the  Vendor  and  Purchaser  Act,  1874,  shall 
not  apply  to  lands  registered  under  the  act.  The  last  act  restricts  Land  Transfer 
the  application  of  the  act  to  the  death  of  a  bare  trustee  intestate.  ■^'^*" 
Where  a  bare  trustee  died  after  the  passing  of  the  former  act, 

(a)  37  &  38  Vict.  c.  78.  (c)  38  &  39  Vict.  c.  87. 

(J)  See  mtp.  p.  761. 
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but  before  the  1st  Jan.  1876,  the  commencement  of  the  latter  act, 
neither  act  applied  {d). 

A  '  bare  trustee '  is  defined  to  be  a  trustee  to  whose  office  no  duties 
were  originally  attached,  or  who,  although  such  duties  were 
originally  attached  to  his  office,  would  on  the  requisition  of  his 
cestuis  que  trust  be  compellable  in  equity  to  convey  the  estate  to 
them  or  by  their  direction  (e). 

It  was  held  that  a  trustee  with  a  beneficial  interest  in  the 
trust  estate  is  not  a  '  bare  trustee  '  (/). 

Quaere,  whether  a  trustee  without  a  beneficial  interest  in  the 

trust  estate,  but  having  active  duties  to  perform  in  relation  thereto 

is  a  '  bare  trustee  '  within  the  act  (g). 

0  ■  ion  of  Where  an  incumbrance  has  been  omitted  from  an  abstract  by  the 

incumbrance      vendor  though  through  ignorance,  he  must  pay  it  off  and  cannot 

from  title.  '.     ,      ,  hit  i  i .  , 

rescmd  the  contract,  under  the   clause  enabling  the  vendor  to 
rescind  if  he  declines  to  comply  with  any  requisition  {h). 

(d)  Christie  v.  OvingUm,  1  Ch.  D.  279,     ta/ry  Authority,  9  Ch.  D.  582,  M.  R. 
V.  0.  Hall.  {g)  lb. 

(e)  Ih.  (A)  Be  Jmhson  v.  OaJcshott,  Xi  ib.  851, 
(/)  Morgan  v.  Swansea  Urban  Sani-     V.  C.  Hall. 
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Sect.  Page 

1.  General  right  of  redemption 1071 

2.  Parties  to  suit  for  redemption    .         .         .  .      .     .  1073 

3.  Parties  entitled  to  redeem      .....  1076 

4.  Limitation  of  equity  of  redemption  different  from  old 

•uses 1080 

5.  Offer  to  redeem 1086 

6.  Notice  to  redeem 1087 

7.  Judgment  for  redemption 1089 

8.  Where  several  persons  entitled        ....  1094 

9.  Reconveyance  and  delivery  of  possession     .         .     .  1096 

10.  Delivery  up  of  title  deeds       .....  1097 

11.  Production  of  title  deeds 1098 

12.  Costs  on  higher  or  lower  scale        ....  1098 

13.  Dismissal  of  the  action  for  redemption    .        .        .  1099 

14.  Generally 1099 

(1.)  General  right  of  redemption. 

The  right  of  redemption  being  a  creature  of  equity  must  be  Mortgagor  put 
subject  to  the  rules  of  equity.     The  Court,  therefore,  will  make    "    "°^' 
terms  with  the  mortgagor,  if  necessary,  before  it  permits  him  to 
redeem ;  and  the  decree  for  redemption  will  be  either  absolute  or 
conditional,  as  suits  the  circumstances  of  the  case.     Of  this,  an 
instance  occurs  (a)  in  which  a  mortgagee,  having  purchased  the 
estate  for  a  valuable  consideration,  a  third  party  made  adverse  claim 
to  the  right  of  redemption,  but  was  desirous  of  having  the  validity 
of  the  mortgage  tried  at  law,  before  he  should  redeem  ;  the  Court 
held  that  he  ought  to  declare  whether  he  would  redeem  or  not  before 
he  disputed  the  title,  and  that  if  he  would  redeem  he  ought  to  pay  Mortgagor  dis- 
the  defendant  all  his  principal  money,  damages,  and  costs,  which  he  ^"*ji^^  *'*'®  °^ 
refusing,  the  Court  dismissed  the  bill :  and  in  another  case  (6),  in 


{ay  Smith  v.    Faience,  1  Eep.  in  Ch, 
90 ;  and  see  OoodtUle  v.  Bailey,  Cowp, 


601. 


(J)  Itainsden  v.  Langlcy,  2  Vern.  536. 
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Costs  of  taking, 
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interested 
entitled  to 
redeem. 


Unless  fraud. 


Title  to 
oiortgagor 
must  be 
shewn. 


which  an  infant  heir  of  a  mortgagor,  by  his  guardian,  having  fruit- 
lessly endeavoured  by  proceedings  at  law  to  overthrow  the  mort- 
gagee's title,  brought  his  bill  to  redeem,  but  the  Court  would  not 
allow  redemption,  unless  the  mortgagor  would  pay  a  sum  of  money 
which  the  mortgagee,  on  his  oath  declared  he  had  paid  above  his 
taxed  costs,  in  defending  the  title  at  law,  and  the  Court  also  allowed 
him  his  costs  of  taking  out  administration  to  the  mortgagor  as 
principal  creditor. 

The  general  rule  of  equity  is,  that  the  Court  will  render  its 
assistance  to  all  pernors  of  the  profits,  and  all  persons  claiming 
any  share  or  interest  in  the  equity  of  redemption,  unless,  indeed, 
their  title  may  have  been  obtained  by  fraud,  as  in  a  case  (c)  in 
which  a  man  having  married  an  infant  heiress,  procured  her  to  levy 
a  fine,  and  the  father  of  the  husband  was  one  of  the  com- 
missioners who  took  the  fine,  the  use  of  which  was  declared,  on 
failure  of  their  issue,  to  the  survivor  in  fee  ;  the  wife  died  without 
issue,  and  an  infant ;  the  husband  afterwards  made  a  mortgage  in 
fee,  and  died ;  on  which  the  equity  of  redemption  descended  on  his 
uncle,  and  from  him  on  the  father  of  the  husband,  and  from  him  on 
the  wife  of  the  plaintifi".  The  defendant  was  the  heir  of  the  wife, 
who  had  bought  in  the  mortgage,  and  obtained  possession  of  the 
title  deeds,  and  got  into  possession,  and,  being  in  possession,  had 
levied  a  fine,  and  five  years  had  passed.  The  deed  declaring  the 
uses  of  the  -first  fine  was  lost.  The  billwas  filed  by  the  plaintifi' 
and  wife  for  a  discovery  of  the  deed,  and  a  redemption.  The 
defendant  pleaded  the  Ul  practices  used  in  obtaining  the  first  fine, 
and  also  his  own  fine  and  the  non-claim,  and  that  there  was  no 
such  deed  as  the  bill  sought,  or  if  there  was,  it  was  obtained  by 
fraud.  The  plaintifi's  proved  the  execution  of  the  deed.  The  Court 
said,  that  the  father,  in  taking  the  fine  from  his  daughter-in-law, 
could  not  have  been  aided  in  equity,  and  the  plaintiffs  claimed 
under  him.     The  bill  was  dismissed. 

It  is  a  general  principle  that  no  person  shall  be  entitled  to  redeem 
but  he  who  can  show  a  title  to  the  estate  of  the  mortgagor  (d),  but 
if  there  be  fraud  or  collusion  to  the  detriment  of  third  parties, 
as   if  assignees  (e),   or   executors  (/),  or  trustees  (g),  refuse  to 


(c)  PacMngton  v.  Barrow,  Prec.  iu  Ch. 
216. 

(d)  Lomax  v.  Bird,  1  Yern  182 ; 
Bickley  v.  Dorrington,  and  Monk  v. 
Fomfret,  2  Eq.  Ca.  Ab.  605,  pi.  39  ; 
Barnard,  Ch.  30  ;  James  v.  Biou,  3  Sw. 


237. 

(c)  Francklyn  v.  Fern,   Barnard.  Ch. 
Rep.  30. 

(/)  See«tp. 

(?)  Troughton  v.  Binkss,  6  Ves.  573. 
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enforce  their  right,  creditors,  legatees,  or  other  parties  interested 
may  bring  their  action  for  relief  (A). 

So  on  the  other  hand,  the  mala  fides  of  the  mortgagor,  or  pledgor,  Malafide>  of 

•  ...  mortgagor. 

m  permittmg  the  mortgagee,  or  pledgee,  to  deal  with  the  property 
as  his  own,  may  be  a  ground  for  equity  not  interposing  to  prevent  a 
sale  of  the  property  being  made  by  a  sub-mortgagee  or  sub- 
pledgee  (i). 

The  persons  who  are  to  avail  themselves  of  the  equity  of  redemp- 
tion must  be  the  same  as  those  who,  during  the  time  fixed  in  the 

mortgage  deed,  could  have  redeemed  at  law,  or  their  representatives  Mortgage  by 

-  ^  executor. 

or  assigns ;  for  otherwise  equity  would  alter  the  bargain,  and,  there- 
fore, where  a  term  of  years  is  mortgaged  by  an  executor  or  adminis- 
trator, the  equity  of  redemption  passes  to  the  representative  of  such 
executor  or  administrator,  though  he  be  not  the  representative  of 
the  deceased,  and  does  not  pass  to  the  administrator  de  bonis  non  of 
the  deceased  {k). 


(2.)  Parties  to  suit  for  redemption. 
Before  15  &  16  Vict.  c.  86,  s.  42,  the  mortgagor  must,  as  a  All  parties 

imijcrfifilifiQ. 

general  rule,  have  made  all  persons  interested  in  the  mortgage  parties 
to  his  suit. 

As   where   a  mortgagee  of  a  term  bequeathed  it  to  trustees, 
upon  trust  to  sell  and  divide  the  produce  between  thirteen  persons 
by  name,  it  was  held  that  all  the  cestuis  que  trust  were  necessary  Cestuis  que 
parties  to  a  bill  for  redemption,  although  by  the  wUl  the  trustees    "^"^ ' 
had  authority  to  give  discharges  for  the  purchase  money  (Z). 

But  where  the  mortgagee  had  made  several  conveyances  in  trust,  Trust  deed  to 

in  order  to  entangle  the  affair,  and  render  it  difficult  to  the  mort-  ^""^^  ®    *""• 

gagor  to  redeem,  it  was  otherwise,  though  the  persons  having  the 

legal  estate  must  have  been  before  the  Court  (m) ;  and  the  same 

exception  to  the  above  rule  existed  as  in  foreclosure,  when  the 

cestuis  que  trust  were  too  numerous  to  be  all  made  parties,  or  the  Numerous 

trust  was  a  mere  general  one  for  the  creditors  (n).  parties. 

By  15  &  16  Vict.  c.  86,  sect.  42,  r.  9,  in  aU  suits  concerning  15  &  16  Vict. 

0.  8fl. 

(A)  See  1  story's  Eq.  J.  1023,  ed.  12 ;  &  F.  219  ;  and  see  Gfreenwood  y.  JRoth- 

Wms.  Ex.  2027,  ed.  8.  well,  7  Beav.  280. 

(i)  Nicholson  v.  Hooper,  4  My.  &  Cr.  (I)  Osbourn  v.  Fallows,  1  Euss.  &  M. 

179.  741 ;  Minn  v.  Siant,  12  Beav.  190. 

{k)  Butler  r.    Bernard,   Ereem.    Ch  (m)  1  Dan.  Ch.  Pr.,  ed.  5,  227. 

139  ;    1   Ch.    Ca.    224  ;   Skeffington   v.  (»)  Sup.  p.  1015  (f  &.  s). 

ff'hitehtirst,  3  Y.  &  C.  1,  affirmed  9  Cl. 

3  z 
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Executor  of 
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Partial 
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real  or  personal  estate  which  is  vested  in  trustees  under  a  will  in 
settlement  or  otherwise,  such  trustees  shall  represent  the  persons 
beneficially  interested  under  the  trust  (o)  in  the  same  manner,  and 
to  the  same  extent  as  the  executors  or  administrators  in  suits  con- 
cerning personal  estate,  represent  the  persons  beneficially  interested 
in  such  personal  estate,  and  in  such  cases  it  shaU  not  be  necessary 
to  make  the  persons  beneficially  interested  under  the  trusts  parties 
to  the  suit ;  but  the  Court  may  upon  consideration  of  the  matter 
on  the  hearing  (p),  if  it  shall  so  think  fit,  order  such  persons,  or  any 
of  them,  to  be  made  parties.  , 

And  now  under  the  Jud.  !A.ct,  trustees,  executors,  and  adminis- 
trators may  sue  on  behalf  of,  or  as  representing,  the  property  or 
estate  of  which  they  are  trustees  or  representatives,  without  joining 
any  of  the  cestuis  que  trust  (r) . 

In  a  suit  for  redemption,  bare  trustees  of  the  equity  of  redemp- 
tion sufficiently  represent  the  trust  estate  without,  the  presence  of 
the  persons  beneficially  interested  under  Order  XVI.  r.  7  (s). 

And  see  the  observations  on  15  &  16  Vict.  c.  86,  s.  42,  r.  9,  and 
the  Jud.  Act  in  regard  to  parties  to  foreclosure  (t),  which  are  also 
applicable  to  redemption. 

Where  the  mortgagee  has  made  a  settlement  of  the  estate,  tlie 
first  owner  of  an  estate  of  inheritance,  and  those  having  intermediate 
estates,  must  be  brought  before  the  Court  (m).  And  if  the  mort- 
gagor be  not  a  party  to  the  deed  of  assignment  of  the  mortgage  to 
another  party,  he  may  make  the  original  mortgagee  a  party  to 
his  action,  for  the  purpose  of  making  him  account ;  though,  it 
seems,  according  to  the  present  doctrine,  he  is  not  a  necessary 
party;  and  the  same  doctrine  applies  to  intermediate  assignees  (y) ; 
but  derivative  mortgagees  must  be  made  parties  (z). 

Although  the  executor  of  a  mortgagee  in  fee  must,  as  a  general 
rule,  be  made  a  party  to  a  redemption  suit,  it  seems  that  it  is  other- 
wise in  the  case  of  a  Welch  mortgage  (a). 

In  like  manner  an  action  for  redemption  cannot  be  sustained  by  a 


(o)  See  Savory  v.  Barher,  4  Ha.  125  ; 
Ward  V.  Bassett,  5  ih.  179 ;  Meeve  v. 
BiOxr,  llJur.  960. 

(p)  As  to  the  effect  of  the  words  "on 
the  hearing,"  see  Osborne  v.  Foremcm,  2 
Ha.  656.   ' 

(r)  Ord.  1875,  xvi.,  r.  7.  Sfie  the 
order  set  out,  si«p.  p.  1016. 

(«)  Mills  V.  Jentdngs,  13  Ch.  D.  639, 


C.  A. 

(«)  Sup.  p.  1015. 

(m)  1  Dan.  Ch.'Pr.,  227,  ed.  5  ;  Yates 
V.  Sambly,  2  Atk.  238. 

(y)  1  Dan.  Ch.  Pr.,  227,  ed.  5. 

(z)  lb. 

(a)  Per  Lord  Hardwioke,  Longuet  v. 
Scawen,  1  Ves.  S.  406  ;  but  qimre,  he 
seems  equally  interested  in  the  account. 
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party  having  a  partial  interest  in  the  equity  of  redemption,  in  the 

absence  of  the  other  parties  interested  therein  (6).     Thus  legatees, 

whose  legacies  are  charged  by  the  will  of  the  mortgagor  upon  the  Legatees  of 

equity  of  redemption,  are  necessary  parties  to  a  redemption  suit,     °       °'^' 

instituted  by  the  mortgagor's   devisee,  in  which  the  mortgagee 

claims  an  absolute  title  by  virtue  of  the  Statute  of  Limitations  (c). 

And  where  the  purcha,ser  of  a  mortgage  term  of  200  years,  created 

out  of  and  determinable  with  the  estate  of  a  tenant  for  life,  filed  a  Tenant  for  life. 

bill  to  redeem  a  prior  mortgage  term  of  1000  years  limited  by  the 

tenant  for  life  under  a  power ;  it  was  held  that  the  tenant  for  life  was 

a  necessary  party  to  the   bill,  though  his  interest  was  merely 

nominal  {d). 

But  where    executors    have    mortgaged  real    estate    for  pay-  Mortgage  of 
ment   of  debts,   they  are  not   necessary  or  proper  parties   to-  a  executors, 
redemption  suit,  unless  the  equity  of  redemption  is  limited  to 
them  (e). 

To  a  suit  for  redemption  by  the  heir  of  a  mortgagor  against  a  Executor  of 
mortgagee  in  possession,  alleging  that  he  had  been  over  paid,  the 
executor  of  mortgagor  is  a  necessary  party  (/). 

The  following  are  necessary  parties — 

Depositee  of  title   deeds  (g) ;    judgment    creditors    who    have 

liens  (h).     The  crown  or  (in  case  of  felony  or  treason  of  the  mort-  Escheat  or 

forfeiture, 
gagee)  the  administrators  or  interim  curators  appointed  under  33  & 

34  Vict.  c.  23  (i),  must  be  parties  as  representing  him. 
The  following  are  not  necessary  parties- 
Persons  interested  in  the  mortgage  money  ( j) ;  mortgagee  eisne 

not  to  a  suit  by  mortgagee  puisne  (A;),  unless  the  amount  due  to  the 

latter  cannot  otherwise  be  ascertained  (l). 

(b)  Henley  v.    Stme,   3   Beav.   355 ;  {g)  Waters  v.    Mynn,   14   ib.    341, 
Chamberlain  v.  Thacker,   U  Jur.  190,      V.  C.  E. 

V.  C.  Kt.  Bruce.  W  Adams  v.   Paynter,   1  Coll.  530  ; 

(c)  Bachelm-  v.  Middleton,  6  Ha.  75.  8  Jur.  1063,  V.  0.  Kt.  Bruce  ;  Kollestm, 

(d)  Hunter  v.   MackUw,   5    ib.  238 ;  v.  Morton,  1  Dr.  &  W.  171. 
gucere,  if  in  this  case  the  inheritance  was  (i)  Swp.  p.  44,  1003. 
represented.  U)  Emmett    v.   Tottenham,    10   Jur. 

{e)  Greenwood  v.    Eothwell,   7   Bear.  K  S.  1090,  M.E. 

280  ;  and  see  sup.  Slceffington  v.  White-  (Jc)  Richards  v.  Cooper,  5  Beav.  304. 

hurst,  3  Y.  &  C.  1.  Q)  Lord  Kensington  v.  Bomerie,   16 

(/)  £ak^  v.   Wetton,  U  Sim.  426 ;  9  ib.  194. 
Jur.  98. 


3  Z  2 
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(3.)  Persons  entitled  to  redeem. 

These  general  observations  being  premised,  it  will  be  necessary 
more  particularly  to  consider  the  different  parties  who  are  entitled 
to  redeem. 
Heir  An  equity  of  redemption  will,  ia  its  descent,  devolve  in  Hke 

manner  as  the  legal  estate,  that  is,  to  the  common  law,  or  customary, 
heir,  according  to  the  circumstances  of  the  case  (m)  j  to  such  heir 
the  right  of  redemption  of  course  belongs  ;  and  upon  an  action  to 
redeem  by  an  heir-at-law,  a  prima  facie  title  is  suificient  (n). 

The  hceres  factus,  or  devisee  of  the  equity  of  redemption,  is 
entitled  to  redeem,  and  he  need  not  make  the  heir-at-law  of  the 
mortgagor  a  party,  unless  he  claims  to  have  the  will  established  (o). 

The  assignee  of  the  equity  of  redemption  may  also  redeem, 
although  the  equity  has  been  abandoned  for  a  considerable  time. 
Of  this  an  instance  frequently  referred  to,  is  to  be  found  in  a  case 
before  Lord  Hardwicke  (^),  in  which  a  person,  who  is  there  styled 
a  prowling  assignee,  bought  in,  for  a  very  inconsiderable  sum,  an 
equity  of  redemption  which  had  been  abandoned  for  fifteen  years. 
The  Court  decreed  a  redemption  on  terms,  namely,  that  on  taking 
the  account,  he  should  be  allowed  to  surcharge  and  falsify  only, 
and  that  the  interest  on  the  mortgage  should  be  calculated  at  5  per 
cent.  But  the  assignee  of  the  mortgagor  pendente  lite,  after 
action  for  redemption  brought  by  the  mortgagor,  is  bound  by  a 
decree  for  foreclosure  in  his  absence  (q) ;  and  after  foreclosure  and 
decree,  must  pay  the  costs  of  revivor  (r).  If  the  assignee  pur- 
chase the  equity  of  redemption  without  communicating  with  the 
mortgagee,  whose  mortgage  turns  out  to  have  been  executed  by 
the  fraud  of  the  mortgagor,  the  assignee  will  be  cast  (s). 
Banki-upt.  The  trustee  of  a  bankrupt  may  redeem  (t) ;  but  neither  an  in- 

solvent (m)  nor  a  bankrupt,  though  uncertificated,  can  do  so  (x). 

The  70th  sect,  of  6  Geo.  4,  c.  16,  and  the  149th  sect,  of  12  &  13 


(m)  See  s^ip.  26. 

(m)  Pym  V.  Bowremam,,  3  Sw.  241  n.  ; 
Lloyd  V.  Wait,  1  Ph.  61. 

(o)  Lewis  V.  Nangle,  2  Ves.  S.  431  ; 
Philips  y.  HeU,  1  Rep.  in  Ch.  101.  See 
sup.  p.  1008  (a). 

(^)  Anon.  3  Atk.  314. 

(2)  Wood  V.  Sv/rr,  19  Bear.  661. 


(r)  James  v.  Harding,  24  L.  J.  Ch. 
749,  V.  C.  -Wood. 

(«)  Vorleyy.  Cooke,  1  Giff.  230 ;  4  Jur.^ 
N.  S.  3. 

(0  FranUyn  v.  Fern,  Barnard.  Ch.  30. 

(tt)  Kay  V.  Foshroke,  8  Sim.  28  ;  but 
see  Lttiow  v.  Holcombe,  ib.  76  {gu.) 

(ic)  Tarleton  v.  Hornby,  1 Y.  &  C.  Exo. 
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Vict.  c.  106,  which  enabled ,  the  assignees  of  a  bankrupt  to  revest  Eevestrng  legal 

,        ,  estate  by 

the  legal  estate  by  tender  or  payment  before  the  day  fixed,  are  payment. 

not  included  in  the  B.  A.  1869  (y). 

Whether  a  mortgagor  who  had  become  insolvent  and  filed  his  Insolvent, 
petition  under  5  &  6  Vict.  c.  116,  and  had  after  the  final  order 
obtained  a  discharge  from  the  creditors,  but  had  failed  in  obtaining 
a  reconveyance  from  the  official  assignee,  could  maintain  a  suit  for 
redemption  of  the  mortgage,  seemed  to  be  doubtful,  if  the  defendant 
mortgagee  demurred,  or  the  official  assignee  resisted  the  jurisdic- 
tion of  the  Court ;  as  no  express  power  was  given  of  compelling 
the  assignee  to  assign  a  surplus,  or  of  taking  off  the  file  or  dis- 
missing the  petition,  or  otherwise  determining  the  duties  of  such 
assignee  (z),  especially  if  the  surplus  was  not  clear  or  in  danger  (a) ; 
but  the  better  opinion  is,  that  neither  an  insolvent  or  bankrupt  (6), 
or  their  creditors,  can  redeem  (c). 

Judgment  creditors  who  have  a  lien  may  redeem,  although  the  Judgment 

judgment  be  with  a  stay  of  execution  (d)  and  even  after  a  decree  for 

foreclosure,  if  they  acquire  a  charge  on  the  land  by  issuing  writs 

of  elegit  uuiev  27  &  28  Vict.  c.  112,  s.  1,  and  obtain  a  return  from 

the  sheriff  within  six  months  from  the  date  of  the  decree  (e) ;  but  a 

judgment  creditor  who  has  not  issued  execution  under  that  statute, 

or  under  23  &  24  Vict.  c.  38,  cannot  redeem  (/) ;  but  if  leaseholds 

be  in  mortgage,  a  judgment  creditor  must,  before  1  &  2  Vict.  c. 

110,  have  taken  out  execution  before  he  could  redeem  (g) ;    for 

until  then  the  judgment  was  no  lien  on  the  leaseholds  (h) ;  but  this 

distinction  is,  it  seems,  now  abolished  (t). 

A  creditor  was  permitted  to  redeem  whose  debt  was  considered  Husband 

^  ...  debtor  of  wife, 

to  be  released  by  operation  of  law,  and  to  subsist  in  equity  only ;  as 

in  the  case  (k)  of  a  bond  given  by  a  husband  before  marriage  to  his 

wife  for  a  sum  of  money  payable  after  his  decease. 

172  ;  notion  v.  Moqjen,  14  Eq.  202,  Y.'  28  Beav.  321. 

Bacon.  W  Stonehewer  v.   Thompson,  2  Atk. 

(y)  Dunn  v.  Massey,  6  A.  &  E.  479.  440. 

(«)  Preston  v.    Wilson,   5    Ha.    185  ;  (e)  Mildred  v.  Austin,   8   Eq.    220, 

Wearing  v.  Ellis,  6  De  G.  M.  &  G.  596  ;  M.  E.,  disapproved  of  in  Earl  of  Cork  v. 

2  Jut.  N.  S.  1149  ;  Sascton  v.  Davis,  18  Russell,  13  *.  210,  V.  C.  Malins. 
Yes.  72.  (/)  ■fite^'Z  of  Cork  v.  Russell,  sup. 

(a)  Dyson  v.  HoniJ>y,  7  De  G.  M.  &  [g)  Shirley  v.    Watts,   3    Atk.    200  ; 

(J.  1.  Ang  Wv.  Draper,  1  Vem.  399. 

(J)  Rochfvrt  V.  Battersby,  2  H.  L.  408  ;  (A)  See  sup.  p.  131  (a),  133  {p). 

Re  LeadbUter,  10  Ch.  D.  388,  0.  A.  (i)  See  sup.  p.  63  (x). 

(c)  Heath  v.    Chadwick,    2  Ph.  649  ;  (k)  Acton  v.    Peirce,   2  Vera.     480 

Davis  V.  Snell,  2  De  G.  F.  &  Jo.  468  ;  Preo.  Cb,  257,  nom.  Acton  v.  Acton, 
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The  plaintiff  in  a  creditor's  suit  may,  after  a  decree  for  sale  of  the 
real  estate,  bring  a  supplementary  action  for  redemption  against  the 
mortgagee  in  order  to  carry  out  the  sale  (Z). 

A  tenant  by  elegit  or  statute  (m),  and  sequestrators  (w),  may 
redeem. 

The  Crown,  or  its  grantee,  might  have  redeemed  on  forfeiture  of 
the  equity  of  redemption  (o),  and  now  the  administrators  or  interim 
curators  of  the  estate  of  the  felon,  under  33  &  34  Vict.  c.  23,  may 
do  so  ip). 

So  the  lord,  claiming  the  reversion  by  escheat,  may  redeem  a 
mortgage  term  {q). 

A  tenant,  it  is  said,  may  redeem,  or  procure  one  to  redeem  for 
him  (r). , 

Although  a  voluntary  conveyance  be,  under  27  Eliz.  c.  4, 
fraudulent  and  void  against  a  mortgagee,  who  is,  pro  tanto,  a  pur- 
chaser, nevertheless  the  party  claiming  under  the  deed  is  entitled 
to  redeem  (s). 

If  a  mortgage  be  made  in  exercise  of  a  power,  the  persons  claiming 
in  default  of  appointment  may  redeem  (i). 

A  dowress  (w)  may  redeem ;  but  a  widow  not  bound  by  the 
Dower  Act,  who  had  joined  in  the  first  mortgage  of  her  husband, 
but  not  in  the  second  mortgage,  was  held  not  entitled  to  redeem 
in  priority  to  the  second  mortgagee,  the  proviso  for  redemption 
being  in  favour  of  the  husband  alone,  may  redeem  (y). 

A  tenant  by  curtesy  (z)  and  a  jointress  (a)  may  redeem. 

Subsequent  mortgagees  may  redeem  (6) ;  but  they  must  make  the 
mortgagor  or  his  heir  party  to  the  action  (c) ;  and  if  the  first  in- 
cumbrancer be  not  in  possession,  they  must  pay  him  all  the  arrears 
of  interest  (d).    If  the  first  mortgagee  does  not  appear  at  the  hear- 


(?)  Chriatian  v.  Field,  2  Ha.  177. 
(m)  Bunb.  347 ;  2  Kq.  Ca.  Ab.  594. 
(to)  Fawcet  v.  Fothergill,  Dick.  19. 
(o)  Att.  Gen.  v.  Crofts,  4  Bro.  P.  C. 
LovelVs  Case,  1  Salk.  85;  1  Ed. 


136 
210. 

(^)  See  sup.  p.  44,  1003. 

(q)  Downe  v.  Morris,  3  Ha.  394.  See 
BeoUe  v.  Symonds,  16  Beav.  406. 

(r)  Keech  v.  Hall,  Doug.  Eep.  22. 

(s)  Band  v.  Ca/rl/might,  1  Ch.  Ca.  59  ; 
Thwne  v.  T.  1  Vern.  182  ;  Barth/rop  v. 
West,  2  Kep.  in  Ch.  62. 

(i)  Innes  v.  Jackson,  16  Ves.  367.  See 
inf.  p.  1084  (o). 
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(m)  Palmes  v.  Banby,  Prec.  Ch.  137  ; 
but  see  Dawson  v.  Bank  of  Whitehaven, 
«  Ch.  D.  218  0.  A.  ;  reversing  4  ib.  639, 
V.  C.  Bacon. 

(y)  Dawson  v.  Bank  of  Whitehaven, 


{z)  Biinb.  347. 

(a)-  Howard  v.  Harris,  2  Ch.  Ca.  147  ; 
2  "Vent.  363. 

(5)  Fell  V.  Brown,  2  Bro.  C.  C.  276. 

(c)  Farmer  v.    Curtis,  2    Sim.    466 ; 
Bamsbotiom  v.  Wallis,  Coote,  p.  576. 
App.  ed.  3. 

{d)  1  Ves.  S.  268. 
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ing,  the  subsequent  mortgagee  will  be  allowed  to  make  the  decree 
absolute  against  him  (e). 

But  a  first  mortgagee  ought,  without  a  judicial  proceeding,  to  ^™*  ™'"'*-. 
accept  payment  from  a  second  mortgagee,  although  he  has  not  the  payment, 
concurrence  of  the  mortgagor  ;  and  the  refusal  of  the  first  mort- 
gagee to  do  so,  on  tender  after  notice,  will  debar  him  of  his  right  to 
the  costs  of  the  foreclosure  suit,  though  he  may,  perhaps,  in  strict- 
ness object  to  assign  the  debt  (/). 

A    tenant    for    life,   or    remainderman,    or    reversioner    may  j??"^*  ^°^ 

redeem  (g).     But  the  tenant  for  life  has  the  first  option  to  redeem, 

and  if  he   procures  an  assignment  of  the  mortgage,   or  if  the 

mortgagee  purchases  the  interest  of  the  tenant  for  life,  it  seems 

that  the  remainderman  cannot,  without  the  consent  of  the  tenant  for 

life,  redeem  the  mortgage  vested  in  him  (h). 

The  mortgagee  of  tenant  for  life  may  redeem  a  mortgage  in  fee  (t) ;  Mortgagee  of 

tenant  tor  life, 
but  if  the  tenant  for  life  die  before  decree,  his  mortgagee  will  have 

to  pay  costs  (k),  and  his  action  will  be  dismissed  (l). 

Where  property  subject  to  a  mortgage  is  settled,  the  tenant  for  Settlement  of 
life  is  entitled  to  redeem,  and  to  have  the  legal  estate  conveyed  to  redemption, 
himself,  but  must  hold  the  equity  of  redemption  subject  to  the 
trusts  of  the  settlement  (m). 

One  joint  mortgagor,  it  would  seem,  cannot  redeem  alone  (n).        ■^°'°* 

A  contractee  for  the  purchase  of  the  equity  of  redemption  is  not  contract  for 
entitled  to  redeem  until  the  completion  of  his  purchase  (o).  purchaBe. 

The  executors  of  the  mortgagor  cannot  redeem  a  mortgage  in  Executors, 
fee  (p),  nor  the  administrator,  where  there  are  trustees  of  the  equity 
of  redemption,  except  under  special  circumstances  (q). 

On  tender  by  a  person  having  a  partial  interest  giving  a  right  to  Partial 

redeem,  the  mortgagee  is  bound  to  convey,  but  the  conveyance 

should  reserve  the  equities  of  the  other  persons  interested  (r). 

If  a  term  of  years  be  purchased  by  a  husband,  in  the  joint  names  Husband  and 

wife. 

(c)  Cottingham  v.  Lord  Shrewsbury,  5  (m)  Wicks  v.  Scrimns,  1  Jo.  &  H.  21S; 

Sim.  395.  Pearce  v.  Morris,  sup.  ;  Elisha  v.  E.  Set. 

(/)  SmUh  V.    Green,    1    Coll.    555  ;  Dec.  ed.  3,  475  ;  ed.  4,  p.  1049. 
Pearce  v.   Morris,  5  Ch.  230,  and  sup.  (n)  Harper  v.  Godsell,  5  L.  E.   Q.  B. 

p.  735  (m),  802.  422  ;  Mayy.  Earvey,  13  East.  197. 

(jf)  Aynsley  v.  Heed,  Dick.  249.  (o)  Tasker  v.  Small,  3  My.  &  Cr.  69. 

{h)  1  Keen,   618  ;  and  see  Ravald  v.  (p)  Cathy  v.  Sa/mpson,  12  W.  E.  927, 

Russell,  Yo.  19,  21  ;  see  inf.  p.  1094  {p).  M.  E. 

(i)  Riley  v.  Croydon,  2  Dr.  &Sm.  293;  (?)  P^ay  v.  Drew,  11  Jur.  N.  S.  130, 

10  Jur.  N.  S.  1251.  V.  C.  Stuart. 

{k)  lb.  W  Pearce  v.  Morris,  suv. 

{D  lb. 
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of  the  husband  and  wife,  and  the  husband  mortgage  it,  and  after- 
wards die  in  the  lifetime  of  his  wife,  the  creditors  of  the  husband 
may,  it  seems,  redeem  (s).  If  the  wife's  leasehold  be  mortgaged 
by  the  husband  and  wife,  and  the  husband  covenants  to  pay 
the  debt,  and  afterwards  reduces  the  amount  of  the  debt  out  of 
his  money,  and  dies,  leaving'  his  wife  the  survivor,  the  wife  may, 
it  seems,  redeem,  on  placing  the  husband's  estate  in  the  situation 
of  the  mortgagee  to  the  amount  of  the  sum  paid  by  the 
husband  (<). 

The  representatives  of  an  executor  of  the  mortgagor,  and  not 
the  administrator  de  bonis  non  of  the  original  intestate,'  will  be 
entitled  to  redeem  (m). 

A  Protestant  heir  may  redeem  a  mortgage  made  by  a  Papist  {x). 

A  committee  of  a  lunatic  may  redeem  for  the  benefit  of  the 
heir  (y). 

And  a  guardian  of  an  infant  may  apply  the  rents  of  a  descended 
estate  in  discharge  of  the  principal  of  the  mortgage  {z),  because  the 
mortgage  is  a  subsisting  charge  and  lien  on  the  estate  {a). 

If  a  judgment  stand  between  two  mortgages,  it  is  said  that  the 
judgment  creditor  in  a  suit  to  redeem  the  first  mortgage,  need  not 
make  the  subsequent  mortgagee  a  party  to  his  action  in  order 
to  postpone  him  (6).  Sed.  qu.  the  second  mortgagee  must  be 
interested  in  the  account. 


Mortgages  by 
husband  and 
wife. 


(4.)  Limitation  of  equity  of  redemption  different  from  old  uses. 

A  very  important  class  of  cases  is  next  to  be  considered,  viz., 
those  in  which  the  question  has  been,  whether  it  is  intended  by  the 
parties  making  the  mortgage,  that  the  equity  of  redemption  shall  be 
limited  in  a  manner  different  from  the  uses  subsisting  in  the  estate 
prior  to  the  mortgage,  or  shall  result  to  the  same  uses. 

These  questions  have  generally  arisen  in  mortgages  by  husband 


(s)  Watts  V.  Thomas,  2  P.  Wms.  365. 
,  («)  Pitt  V.  P.  T.  &  R.  180.  Sed 
giicere,  if  the  husband's  representatives 
■would  not  have  been  absolutely  entitled 
to  the  equity  of  redemption  if  it  had 
been  reserved  to  him,  the  estate  being  a 
chattel  real,  of  which  he  could  have  ab- 
solutely disposed  without  his  wife's  oou- 
cuiTence.  Note. — In  the  Register  Book 
the  case  is  entered  as  Pitt  v.  Seed ;  and 
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see  Clark  v.  Bwrgh,  2  CoU.  221. 

{%<,)  Sup.  p.  1073  (fc). 

(a)  Jones  v.  Meredith,  Bunb.  346  ; 
Com.  Rep.  661 ;  and  see  Co.  Lit.  391,  a, 
n.  346. 

(y)  Exrp.  Grimstone,  Amb.  706. 

(»)  Palmes  v.  Danby,  Free.  Ch.  137. 

(a)  Sup.  pp.  96,  106. 

(6)  Shepherd  v.  Gvmmet,  3  Sw.  151. 
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and  wife  ;  and  the  principle  of  equity  in  such  cases  is,  that  if  money 
be  borrowed  by  the  husband  and  wife  upon  the  security  of  the  wife's 
estate,  although  the  equity  of  redemption  is  by  the  mortgage  deed 
reserved  to  the  husband  and  his  heirs,  or  to  the  husband  and  wife  and 
their  heirs,  yet  there  shall  be  a  resulting  trust  for  the  benefit  of  the 
wife  and  her  heirs  (c),  and  that  the  wife  or  her  heir  shall  redeem, 
and  not  the  heir  of  her  husband  {d).  The  same  principle  applies.  Jointure, 
if  the  wife  concur  in  a  mortgage  of  her  jointure  lands  (e),  in  which 
case  the  general  rule  is,  that  her  concurrence  to  let  in  the  mortgage, 
shall  not  prejudice  her  rights,  although  the  equity  of  redemption  be 
limited  to  the  husband  and  his  heirs  ;  but  she  shall,  on  his  death.  Redeem, 
be  admitted  to  redeem. 

It  was  once  doubtful  whether  the  principle  applied  where  the  Dower, 
wife  concurred  in  a  mortgage  of  lands  in  which  she  had  a  right  of 
dower  before  the  Dower  Act,  8  &  4  Wm.  4.  c.  105  (/) ;  but  it  is  now 
decided  that  she  has  no  right  to  redeem  (g),  for  there  could  be  no 
dower  out  of  an  equitable  estate,  and  the  wife  could  not  be  treated 
in  the  light  of  a  surety,  as  she  had  pledged  no  estate  and  had  come 
under  no  personal  hability  for  her  husband. 

The  general  rule  is,  that  in  mortgages  of  this  description  a  strong 
indication  of  intention  is  necessary  to  transfer  or  modify  the 
beneficial  ownership  of  the  equity  of  redemption  {h). 

The  general  principle  to  be  applied  in  deciding  whether  it  be  the  General 
estate  of  the  wife,  or  the  estate  of  the  husband  (if  the  wife  join  in 
the  conveyance,  either  because  the  estate  belongs  to  her,  or  because 
she  has  a  charge  by  way  of  jointure  out  of  the  estate,  and  there  is  a 
mere  reservation  in  the  proviso  for  redemption,  which  would  carry 
the  estate  from  the  person  who  was  owner  at  the  time  of  executing 
the  mortgage ;  or  where  the  words  admit  of  any  ambiguity), 
is,  that  there  is  a  resulting  trust  for  the  benefit  of  the  wife, 
or  for  the  benefit  of  the  husband,  as  the  case  may  be  (i) ;  but 


(c)  And  see  p.  1080,  note  (t),  in"  the  (/)  Jackson  v.  Parker,  Amb.  687  ;  i 

case  of  the  wife's  leasehold  mortgaged  by  Byth.  Conv.  by  Jarm.  ed.  2,  173  ;  and 

husband.  see  Jones  v.  Griffith,  2  Coll.  207. 

(rf)  See  EwntingUm  v.  H.  2  Vem.  437 ;  (g)  Dawson  v.  Bank  of  Whitehaven, 

Corbett  v.  Barker,  1  Anst.  138  ;  3  i*.  6  Ch.  D.  218,  reversing  ib.  639,  V.  C. 

755  ;  Ruscomhe  v.  Bare,   6  Dow,  1 ;  2  Bacon. 

Bl.  N.  S.  192.  (h)  Co.   Litt.  208  (a),  (106\  note  by 

(e)  Cotton  V.   C.  2  Rep.   in  Ch.  72 ;  Butler.    See  Hipkin  v.  Wilscm,  3  De  G. 

Brend  v.  B.  1  Vern.  213  ;  1  Eq.  Ca.  Ab.  &  Sm.  738  ;  14  Jur.  1126. 

62,  pi.  6  ;  1  Bli.  115,  117  ;  Southcoat  v.  (i)  See  Jnnes  v.  Jackson,  1  BU.  126, 
Manory,  Cro.  Eliz.  744. 
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it  is  not  necessary,  in  order  to  bar  the  wife,  tliat  there  should  be 
sufficient  evidence  in  the  recitals  to  inform  her  of  the  alteration  ia 
the  limitations  [k). 

In  Innes  v.  Jackson  (l),  there  was  a  distinct  and  subsequent 
clause  declaring  the  uses,  and  a  doubt  has  been  expressed  whether 
the  intention  to  change  the  equitable  title  to  the  estate  would  ever 
be  inferred  from  the  mere  language  of  the  proviso  for  redemption 
(without  aid  from  other  parts  of  the  instrument)  in  whatever 
terms  it  were  framed  (m).  At  all  events,  in  cases  dependiug  merely 
upon  the  reservation  of  the  equity  of  redemption,  variations 
which  can  reasonably  be  referred  to  mistake  or  inaccuracy  are  not 
to  be  regarded  ;  but  if  the  variations  be  such  that  they  cannot  from 
their  nature  be  referred  to  mistake  or  inftccuracy,  they  must,  it  is 
submitted,  have  their  effect  (n). 

As  a  general  rule  it  may  be  laid  down,  that  where  the  equity  of 
redemption  is  limited  to  persons  other  than  the  owners,  the  right  is 
nevertheless  in  the  owners  (o) ;  but  the  mere  frame  of  the  deed  may 
so  clearly  shew  an  intention  to  act  upon  the  limitation  of  the  equity 
of  redemption  that  the  Court  would  be  bound  to  give  effect  to  it  (p) ; 
but  an  express  intention  must  be  shewn  to  re-settle  the  property  (q), 
and  to  devote  it  to  purposes  beyond  those  of  mere  mortgage 
securities  (r). 

The  old  uses  were  held  to  be  altered  where  the  mortgage 
was  made  by  a  husband  under  a  general  power,  and  there 
was  superadded  a  trust  for  sale  and  an  express  trust  for  himself 
in  fee  (s).. 

And  so  where  a  modification  of  the  equity  of  redemption  was  made 
in  order  to  enable  the  wife  to  deal  with  it  without  a  fine  (t). 

Where  a  wife  joined  in  a  mortgage  and  released  a  rent  charge  to 
which  she  was  entitled,  her  equity  of  redemption  was  not  barred 


(fc)  Innes  v.  Jackson,  16  Ves.  356. 

(t)  16  Ves.  356,  commented  on  in 
Martin  v.  Mitchell,  2  J.  &  W.  423—4  ; 
and  reversed  1  Bli.  136.  See  Sowel  v. 
Walley,  1  Eep.  in  Ch.  116. 

(to)  2  Dav.  Conv.  585,  ed.  3. 

(n)  Reather  y.  O'Neil,  2  De  G.  &  Jo. 
399,  416  ;  4  Jur.  N.  S.  957. 

(o)  Hipkin  v.  Wilson,  3  Be  G.  &  Sm. 
738  ;  14  Jur.  1126. 

{,p)  Sug.  H.  L.  174.  S^e  Bowdl  v. 
WhalUy,  svp. 

{q)  Lord  HastiTm  v.  Astley,  30  Beav. 
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260  ;  8  Jur.  N.  S.  225.      ■ 

(r)  Bamett  V.  WiUon,  2  Y.  &  C.  C.  C. 
407  ;  EddlesUm  v.  Collins,  3  De  G.  M.  & 
G.  1  ;  17  Jur.  331 ;  Parker  v.  Sills,  7 
Jur.  N.  S.  833,  H.  L.,  reversing  5  ib. 
809. 

(s)  Heatlier  v.  ONeil,  sup. 

(t)  Atkinson  v.  Smith,  3  De  G.  &  Jo. 
186  ;  4  Jur.  N.  S.  1160  ;  hardly  reconcil- 
able -with  Whitbread  v.  Smith,  3  De  G. 
M.  &  G.  727;  18  Jur.  475;  reversing 
1  Drew.  531  ;  17  Jur.  725  ;  Sug.  Pow. 
285,  ed.  8  ;  Farw.  Pow.  139. 
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because  there  was  no  express  contract  to  bar  it  (m).  The  same 
result  followed  where  the  wife  was  ignorant  of  the  effect  of  the 
proviso  and  had  no  intention  to  bar  her  rights  (x). 

Similarly,  where  money  of  a  married  woman  was  lent  on  mort- 
gage, and  by  the  mortgage  deed  the  mortgage  money  was  made 
payable  to  the  husband  and  wife  or  the  survivor,  on  proof  that  the 
wife  did  not  consent  and  was  not  represented  by  a  separate  soHcitor, 
the  deed  was  rectified  (y). 

And  also  where  several  mortgages  were   made  in  which    the  Several  mort- 

limitations  of  the  equity  of  redemption  varied,  it  was  held  that  no  limitations 

intention  to  re-settle  was  shewn  (z) ;  but  the  V.  C.'s  decision,  which       ®'*°*" 

was   reversed,   may  be   deemed  more  in  accordance  with  other 

authorities  (a). 

Where  the  instructions  for  the  mortgage  were  to  re-settle  the  Contrary  to 

instructions, 
estate  upon  the  same  uses,  no  effect  was  given  to  an  alteration  (6). 

There  is  a  distinction  also  between  a  mere  mortgage  and  a  con- 
veyance to  trustees  on  trusts  expressly  declared,  in  which  latter  case 
effect  will  be  given  to  the  altered  ownership  (c). 

Where,  by  the  new  limitation  of  the  equity  of  redemption,  the 
mortgagor  obtains  a  more  beneficial  estate  than  he  had  before  by 
the  exercise  of  a  general  power,  the  person  taking  in  default  has  no 
equity  against  the  new  limitation  (d). 

Where  the  reservation  of  the  equity  of  redemption  was  to  the  old 
uses  and  the  trusts  of  the  surplus  sale  monies  were  for  the  husband, 
his  heirs,  executors,  and  administrators,  the  latter  trust  pre- 
vailed (e). 

A  resulting  trust  is  to  be  applied  in  these  cases  only  where  it 
appears  that  the  taker  is  not  intended  to  take  beneficially  (/). 

In  one  case  (g),  in  which  the  estate  of  the  wife  was  conveyed  by 
way  of  mortgage  in  fee,  and  the  equity  of  redemption  was  limited  to 


(m)  Betton's  Trust  Estates,  12  Eq.  553,  (c)  Filigerald  v.  Fawxmbridge,   Fitz. 

V.  C.  Wickens.  207  ;    followed  iu  Heather   v.    CfNeil, 

(x)  Stansfleld  v.  Ballam,  5  Jur.  N.  S.  sup. 

1334,  M.  R.  ;  29  L.  J.  Ch.  173.  (««)  Anson  v.  Lee,  i  Sim.   361  ;   ques- 

(y)  Knight  v.  K.   11  Jur.  N.  S.  617,  tioned  by  1  Sng.  Pow.  345,  ed.  7 ,    327, 

V.  C.  Stuart.  ed.  8,  but  supported  by  V.   C.  Kinders- 

(z)   Whitbread  v.  Smith,  sup.  ley  in    Whitbread  v.   Smith,  sup.  ;  but 

(o)  Bamett  v.    Wilson,  sup.;   Atkin-  see  Walker  v.  Armstrong,   25  L.  J.  Ch. 

son  v.   Smith,   sup.  ;  Farw.  Pow.    139 ;  406  ;  Farw.  Pow.  142. 

Sug.  Pow.  274,  ed.  8  ;  Fish.  Mtg.  752,  (e)  Jmies  v.  Davies.  8  Ch.  D.  205. 

ed.  3.  (/)  Jones  v.  Davies,  sup. 

(6)  Meadows  v.  M.  16  Beav.  404.  (g)  Martin  v.  Mitchell,  sup. 
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such  uses  as  the  husband  and  wife  should  jointly  appoint,  and  in 
default  of  such  joint  appointment,  then  as  the  mfe  should  by  will 
appoint,  and  in  default  of  any  such  appointment,  to  the  wife  in  fee, 
the  M.  E.  doubted  if  there  was  any  alteration  of  the  wife's  estate, 
but  this  opinion  is  justly  questioned  by  Sir  E.  Sugden  (A). 

In  a  later  case,  where  husband  and  wife  demised  the  wife's  lands, 
and  covenanted  to  levy  a  fine,  to  confirm  the  mortgage  term,  and 
subject  thereto  to  enure  to  the  use  of  the  husband  in  fee  and  for  no 
other  purpose  whatever ;  it  was  held  that  the  wife's  right  of  re- 
demption was  barred  (i). 

The  above  rule  applies  equally  to  a  mortgage  of  the  wife's  chattels 
real,  unless  a  contrary  intention  appear  from  the  deed  (/c),  though 
slighter  evidence  would  appear  to  be  sufficient  in  this  case  (Z). 

The  case  of  Ruscombe  v.  Hare  {m),  in  the  House  of  Lords,  shews 
strongly  the  force  of  the  rule ;  in  that  case  the  estate  devolved  on 
the  wife  already  charged  with  the  mortgage,  and  the  husband  paid 
a  considerable  sum  in  keeping  dovm  the  interest ;  he  and  his  wife 
afterwards  joined  in  deeds  of  conveyance  and  fine  to  the  mortgagee, 
reserving  the  equity  of  redemption  to  the  husband  in  fee :  after 
his  death,  the  heir  of  the  wife  obtained  a  decree  for  redemption 
against  his  heir,  and  against  the  representatives  of  a  purchaser  of 
part  of  the  estate  from  him. 

If  a  mortgage  be  made  under  a  power  of  appointment,  it  is  a 
revocation  of  the  subsisting  uses  pro  tanto  (n) ;  and  therefore  whether 
the  form  of  the  proviso  for  redemption  be,  that  on  payment  of  the 
mortgage  money  the  appointment  shall  be  void,  or  that  the  estate 
shall  be  reconveyed  to  the  old  uses,  or  shall  be  conveyed  to  the  use 
of  the  mortgagor,  his  heirs  and  assigns,  the  equity  of  redemption 
vnll,  in  aU  respects,  correspond  with  the  title  prior  to  the  mortgage, 
unless  on  the  face  of  the  instrument  an  ulterior  intention  be 
indicated  inconsistent  with  a  future  exercise  of  the  power  (o). 

The  case  of  Anson  v.  Lee  (p)  seems  opposed  to  this  rule,  but  has 
been  questioned  by  Sir  E.  Sugden  {q). 

It  is  difficult  to  lay  down  any  definite  rule,  for  while  the  rule  of 


(h)  1  Sugd.  Pow.  311,  ed.  8. 

(i)  Beeve  v.  Sicks,  2  S.  &  S.  403. 

(k)  aiark  y.  Bm-gh,  2  Coll.  221 ;  Pigot 
T.  P.  4  Eq.  549,  V.  C.  Wood. 

(1)  Sup.  p.  1080  (s). 

(m)  2  Bli.  N.  S.  122  ;  and  see  Wood  v. 
W.  7  Beav.  183  ;  and  see  sup.  p.  882  (a). 

(re)  See  sup.  p.  41  {g);  Farw.  Pow.  138. 
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(o)  See  16  Ves.  367  ;  Pow.  Mtg.  346  ; 
Patch  on  Mtg.  176  ;  andsitp.  p.  1080  (s) ; 
HipUny.  Wilson,  3  De  G.  &  Sm.  738  ; 
14  Jur.  1126.  See  Fitzgerald  v,  Fau<:on- 
bridge,  Fitzg.  207. 

(p)  4  Sim.  364. 

(?)  Sug.  Pow.  275,  ed.  8. 
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presumption  against  the  alteration  unquestionably  exists,  it  is  one  DifScuity  of 
which  is  not  easily  appHed  in  practice,  and  no  rule  more  definite  an^°^e°^™ 
can  be  stated  than  that  the  indication  of  intention,  from  which  a 
change  in  the  title  ultra  the  mortgage  is  to  be  inferred,  must  be  a 
strong  one.     If  it  is  intended  to  change  the  course  of  the  title,  an 
appropriate  recital  should  never  be  omitted  (r). 

The  following  conclusions  may  be  drawn  : —  Conclusion 

1.  Where  the  mortgage  is  for  the  mere  purpose  of  raising  money, 
the  presumption  is  against  any  alteration  in  the  previous  rights. 

2.  A  different  reservation  of  the  equity  of  redemption  is  not 
enough  to  rebut  the  presumption. 

3.  A  recital  is  not  necessary,  but  is  very  advisable. 

4.  A  subsequent  clause  declaring  new  uses  wiU  suffice,  especially 
where  the  mortgage  is  of  a  term  and  the  new  uses  are  declared  of 
the  fee. 

5.  There  must  be  sufficient  evidence  of  intention  to  alter  the 
previous  rights,  which  will  depend  upon  the  cu'cumstances  of  each 
case. 

6.  It  will  require  stronger  evidence  to  alter  the  rights  of  a  wife. 

7.  The  alteration  wiU  be  effectual  if  there  is  an  object  ulterior  to 
the  purposes  of  a  mortgage. 

8.  The  above  principles  apply  to  an  appointment  by  way  of 
security. 

The  effect  on  the  old  uses  of  a  disposition  by  a  tenant  in  tail  by  Tenant  in 
way  of  mortgage  or  for  any  other  limited  purpose,  is  regulated  by 
statute  (s),  the  effect  of  which  is  that  a  disposition  for  a  limited 
purpose,  if  it  create  only  an  estate  pour  autre  tie,  or  a  term  of  years 
absolute  or  determinable,  or  a  charge  without  any  estate  to  secure 
it,  is  only  a  bar  of  the  entail  pro  tanto,  although  an  intention  is  ex- 
pressed or  implied  that  it  should  operate  as  a  total  bar ;  to  give 
effect  to  such  an  intention,  the  deed  must  contain  a  further  valid 
disposition  to  the  extent  intended ;  whilst,  on  the  other  hand,  a 
disposition  creating  an  actual  estate  greater  than  an  estate  pour 
autre  vie  will  operate  as  a  total  bar  of  the  estate  tail  to  the  extent  of 
the  estate  created,  although  it  be  only  as  a  security,  and  the  deed 
declare  that  it  is  intended  to  be  a  bar  pro  tanto  merely.  To  give 
effect  to  that  intention  the  estate  tail  must  be  relimited  subject  to 
the  interest  created.    In  either  case  the  further  limitations  may  be 

(?•)  2  Dav.  Conv.  586,  ed.  3.  («)  3  &  4  "Wm.  c.  74,  s.  2. 
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created  by  the  same  deed ;  for,  although  the  statute  denies  effect  to 
a  mere  intention,  whether  imphed  or  expressed,  yet  it  does  not  of 
course  prohibit  the  express  limitation  of  the  old  or  any  other  uses 
which  the  tenant  in  tail  may  choose  to  introduce.  The  clause  is 
skilfully  yet  singularly  framed :  but  it  expressly  denies,  in  the  general 
case  proYided  for,  effect  to  an  express  declaration  confining  the 
operation  of  the  deed  to  the  incumbrance  created,  whilst  it  equally 
denies,  in  the  excepted  cases,  effect  to  an  express  declaration  extend- 
ing the  operation  of  the  charge  beyond  its  immediate  purpose ;  the 
object  was  to  put  an  end  to  such  questions  as  arose  in  Jackson  v. 
Innes  (t). 

Closely  connected  with  this  subject  is  the  question  whether, 
when  the  estate  before  the  mortgage  stood  limited  to  uses  to  bar 
dower,  and  the  proviso  was  for  a  reconveyance  to  the  mortgagor,  his 
heirs  or  assigns,  or  as  he  or  they  should  direct,  and  the  mortgagor 
before  the  mortgage  had  devised  the  estate,  the  devise  was  not 
revoked  by  the  alteration  of  estate  occasioned  by  the  proviso..  The 
devise  was,  of  course,  revoked  at  law,  and  the  question  was  whether 
it  was  revoked  in  equity  likewise.  The  point  as  respects,  the 
draftsman  is  of  no  practical  impbrtaaice  since  the  Wills  Act(M), 
but  it  must  for  some  time  to  come  occur  in  the  investigation  of  title. 
It  appears  to  be  now  settled  that  the  will  was  not  revoked  by  the 
reconveyance  (x). 

The  prior  authorities  bearing  on  the  point  are  (y). 


(5.)  Offer  to  redeem. 

An  action  for  redemption  not  containing  an  offer  to  redeem  is 
demurrable  {z),  and  will  be  dismissed  at  the  hearing,  unless  the 
plaiatiff  offer  to  redeem  on  the  same  terms  as  a  decree  for 
redemption  (a),  though  the  action  is  brought  by  a  devisee  of  the 


(<)  1  Bli.  123 ;  Sugd.  H.  of  L.  174 ; 
Sug.  R.  P.  Stat.  200,  ed.  2. 

(m)  1  Vict.  c.  26,  s.  23. 
•{x)  Plowden  v.   Eyde,   2  De  Q.   M. 
&  G.  684,  reversing  V.  C.  Kinderaley  ;  2 
Sim.  N.  S.  171. 

(y)  Tirkner  v.  T.  cited  1  Wils.  809  ; 
3  Atk.  742,  745,  750 ;  Amb.  117  ; 
Kenyan  v.  Sutton,  cited  2  Tea.  J.  600  ; 
Rawlins  v.  Bwrgia,  2  V.  &  B.  382; 
Wardv.  Moore,  4  Madd.  368  ;  Brain  v. 
S.  6  ib.  221  ;  Bulliny.  Fletcher,  1  Keen, 
369  i  2  My,  &  Cr,  43      Poole  v.  Coates, 

Digitized  by  Microsoft® 


2  Dru.  &  "War.  493  ;  Toude  v.  Jones,  14 
Sim.  131.  See  p.  162,  and  see  the  cases 
collected  in  1  Jarm.  Wills,  ed.  3,  p.  143  ; 
2  Dav.  Gonv.  587,  ed.  3. 

(a)  Dalton  y.  Hayter,  7  Beav.  313  j 
Inman  v.  Wearing,  3  De  G.  &  S.  729  ; 
TasTcer\.  Small,  3  My.  &  C.  63. 

(a)  Goymour  v.  Pigge,  8  Jur.  626, 
Lord  Langdale  ;  Gordon  v.  Dunstone,  5 
Mo.  P.  C.  393  ;  11  Jul'.,  569 ;  Harding 
V.  Pingey,  10  Jur.  N.  S.  872,  V.  C.  Kin- 
dersley. 
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mortgaged  estate  to  have  the  mortgage  paid  off  out  of  other  assets  (&), 
unless  the  owner  is  subject  to  a  charge  claimed  by  several  parties  (c), 
or  it  is  a  trust  deed  to  secure  incumbrances  (d). 

If  there  is  no  offer  to  pay,  the  Court  cannot  order  it  (e). 


(6,)  Notice  to  redeem. 

After  default,  the  mortgagee  is  generally  entitled  to  notice  before 
he  can  be  compelled  to  accept  payment,  in  order  that  he  may  have 
a  reasonable  opportunity  to  find  a  new  security  for  his  money. 

It  has  become  a  settled  rule  that  a  mortgagor  must,  after  default 
made  by  him  in  payment  of  the  money  according  to  the  proviso  in 
the  mortgage  deed,  give  the  mortgagee  six  calendar  months  notice 
of  his  intention  to  pay  off  the  mortgage  (/)  unless  the  mortgagee 
has  demanded  or  taken  any  steps  to  compel  payment,  in  which 
latter  case  no  notice  is  requisite  (</) ;  and  it  has  been  considered  Six  months' 
that  if  the  mortgagor  be  willing  to  pay  six  months'  interest  in  advance, 
advance,  notice  wiU  be  unnecessary  {h) ;  and  whether  regarded  as 
interest  or  as  a  consideration  for  the  relinquishment  by  the  mort- 
gagee of  his  right  to  notice  since  the  repeal  of  the  usury  laws,  no 
danger  will  be  iacurred  by  the  transaction. 

Consent  to  a  sale  in  an  administration  suit  is  equivalent  to  six 
months'  notice  (i). 

Where  a  conveyance  on  trust  for  sale,  but  without  any  proviso  for  Where  convey- 
redemption,  was  held  to  be  a  mortgage,  the  usual  six  months'  notice  a  mortgage, 
was  directed  (k). 

The  Court  will  not,  however,  allow  a  mortgagor  to  compel  re-  No  redemption 

before  day 

demption  prior  to  the  day  fixed  m  the  deed  for  that  purpose,  fixed, 
although  he  tender  interest  up  to  that  day  (l) ;  but  where  the  mort- 
gagee was  the  solicitor  of  the  mortgagor,  a  restraint  upon  redemption 
for  twenty  years  was  rejected  as  oppressive  (m). 

Where  notice  is  given  by  the  mortgagor  to  pay  off,  and  the  money  Non-payment 

(6)  ITughes  v.  Cook,  34  Beav.  407.  {h)  lb. 

(c)  Vyvyan  v.  F.  30  ib.  65  ;  7  Jur.  (i)  Say  v.  B.  31  Beav.  270 ;  8  Jur. 
N.  S.  891,  M.  R. ;  affirmed  4  De  G.  F.  &      K.  S.  1166,  M.  E. 

Jo.  183  ;  8  Jur.  N.  S.  3 ;  5  L.  T.  N.  S.  511.  (fc)  Bell  v.   Carter,  17  Beav.   11 ;  17 

(d)  Jcfferys  v.  Dickson,  1  Ch.  183.  Jur.  478. 

(e)  nollis  V.  Bulpett,  13  "W.   R.  492,  [1)  Brown  v.  Cole,  14  Sim.  427  ;  9  Jur. 
V.  C.  Kindersley.  290. 

(/)  2  Ca.  and  Op. p.  51.  (rn)  Cowdry  v.  Day,  1  Giff.  316,  and 

(<?)  Letts  V.  EutcMns,  13  Eq.  176,  V.C.      323,  note  (c)  ;  5  Jur.  N.  S.  1199. 
Wiokens, 
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is  not  paid  on  the  day,  a  further  six  months'  interest  is  payable  if 
the  mortgagee  demand  it  (w). 

Kedemption  was  allowed  before  the  day  of  payment,  under  a 
peculiar  form  of  proviso  (o). 

If  the  mortgagor  do  not  pay  the  sum  due  at  the  time  appointed 
in  the  redemption  suit,  he  will  not  be  allowed  to  redeem,  although 
he  tender  the  money  before  the  motion  to  dismiss  the  action  {p), 
unless,  as  it  seems,  good  cause  is  shewn  for  the  delay  (q). 

If,  upon  tender  after  due  notice,  the  mortgagee  refuses  to  accept 
the  sum  proffered,  it  only  remains  to  bring  an  action  for  redemption, 
in  which  suit,  if  the  tender  be  found  to  cover  principal,  interest  and 
costs,  the  mortgagee  will  be  fixed  with  the  costs  of  suit ;  but  until 
the  day  fixed  by  the  decree  for  redemption,  the  mortgagee  remains 
invested  with  aU  the  rights  of  a  mortgagee  (r). 

The  time  allowed  in  the  judgment  for  redemption  is  the  same  as 
in  the  judgment  for  foreclosure  (s). 

Where  there  are  several  mortgages  by  the  mortgagor  and  by  one 
of  his  devisees,  only  one  period  of  six  months  is  given  (t) ;  and  it  is 
the  same  where  there  are  several  subsequent  judgment  creditors  (m); 
but  where  there  were  joint  mortgagees,  and  one  died  after  the  day, 
a  new  day  was  given  (x). 

These  rules  as  to  time  apply  to  securities  not  only  upon  real 
estate  but  upon  choses  in  action  and  other  personalty,  but  not  to 
the  case  of  a  mere  pledge  of  chattels  or  to  the  falling  in  of  a  poHcy 
of  insurance  which  constitutes  the  security  (y). 

And  a  mortgagee  who  has  come  in  and  proved  his  debt  in  a  cause, 
is  bound  to  take  his  money  without  notice,  and  to  join  in  the 
conveyance  (z). 

If  the  mortgagee  extort  more  than  is  due,  the  over-payment  may 
be  recovered  by  the  mortgagor  as  money  received  by  the  mortgagee 
to  his  use  (a). 


(re)  BartUtt  v.  Franklin,  15  W.  E. 
1077,  V.  C.  Malins. 

(o)  Harding  v.  Pingey,  10  Jur.  N.  S. 
872,  V.  C.  Kindersley. 

(^p)  Faulkner  v.  Bolton,  7  Sim.  319. 

(q)  See  Jones  v.  Cresswicke,  9  Sim.  304. 

(r)  Grmjeon  v.  Gerrard,  4  Y.  &  C.  128. 

(s)  See  sup.  p. 

(f)  Edwards  v.  Martin,  4  Jur.  N.  S. 
1044,  V.  C.  Kindersley  ;  Bartlett  v.  Eees, 


12  Eq.  395,  M.  E. 

(m)  Stead  v.  Banks,  5  De  G.  &  S.  560 ; 
16  Jur.  945  ;  Bates  v.  Eillcoai,  16  Beav. 
139. 

(k)  Blackburn  v.  Gaine,  22  ib.  614. 

(y)  Fish.  Mtg.  787,  ed.  3. 

(2)  Maison  v.  Sviift,  5  Jur.  645,  M.E. 

(a)  Close  V.  Phipps,  7  Man.  &  G.  586  ; 
8  So,  N.  E.  381  ;  Frasery.  Pendlebury,  10 
W.  E.  104,  C.  P. 
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(7.)  Jvdgmentfor  redemption. 

See  the  ordinary  form  of  judgment  in  its  simplest  form  (b). 

In  the  following  observations  many  of  the  directions,  as  remarked 
before  (c),  are  common  to  redemption  and  foreclosure ;  and  the 
following  summary  of  the  possible  declarations  in  the  judgment, 
whether  for  redemption,  foreclosure,  or  sale,  by  Mr.  Fisher  {d)  may 
be  usefully  referred  to. 

The  judgment  will  be  prefaced  (in  a  redemption  suit)   by  a  Declaration  of 
declaration  that  the  right  of  redemption  is  stUl  subsisting,  or  (in  a  preliminary 
suit  for  foreclosure  or  sale)  that  the  security  is  valid  (e).  deolaratiouB. 

Where  those  matters  have  been  in  dispute  it  declares,  where 
necessary,  the  rights  and  priorities  as  well  of  the  several  incum- 
brances as  of  any  person  who  has  paramount  claims  on  the 
estate  (/) ;  and,  after  providing  for  other  incidental  matters,  the 
decree  directs  that  the  necessary  accounts  be  taken,  and,  where 
necessary,  that  rests  be  made  (g),  and  that  the  amount  due  from  the 
mortgagee  on  account  of  his  receipts  be  applied  first  in  payment  of 
interest  and  then  of  the  principal  of  the  mortgage  security  (h). 

It  is  also  directed  that  the  amount  due  to  each  mortgagee  in 
respect  of  his  own  debt  be  added  to  whatever  he  may  have  paid  for 
the  redemption  of  preceding  iacumbrancers,  together  with  all  sums 
to  which  the  Court  may  consider  him  to  be  entitled  for  improve- 
ments, or  payments  made  in  respect,  or  for  the  protection,  of  his 
security  or  of  the  estate  (i) ;  and  upon  payment  of  the  sum  thus 
ascertained  to  be  due  by  the  person  whose  turn  it  is  to  redeem, 
the  mortgagee  is  ordered  to  reconvey  the  estate  to  or  according  to 
the  direction  of  such  person  where  a  conveyance  is  necessary,  and  to 
deliver  to  him  all  deeds  and  other  documents  relating  to  the  estate. 

If  the  money  be  not  duly  paid,  the  defaulter,  if  a  defendant,  is 
generally  foreclosed  ;  but  if  he  be  the  plaintifi"  in  a  redemption  suit, 
his  action  will  be  dismissed,  and  thereupon  the  mortgagee  becomes 
entitled  to  hold  the  estate  free  from  the  debts  in  payment  of  which 
default  has  been  made. 

(6)  Set.  Dec.  1040,  ed.  14.  (/)  Jones  v.  Griffith,  2  Coll.  207. 

(c)  Sup.  p.  1020.  (?)  See  inf.  p.  1103. 

{d)  Fish.  Mtg.  1047,  ed.  3.  (A)  See  in  Thomeycrqft  v.   Crockett,  2 

(«)  ffolmes  V.  Turner,  7  Ha.  369,  note,  H.  L.  C.  246. 
and  see  form,  Faulkner  v.  Daniel,  3  ib.  {i)  For  form  of  foreclosure  judgment 

199,  establishing  judgment  debt;  Carlon  by  consent  without  account,  see  Boydelt 

V.   Farlar,  8  Beav.  526  ;   and  see  Set.  v.  Manhy,  9  Ha.  App.  liii. 

455,  ed.  3. 

4  A 
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Sale  in  lieu  of 
foreclosure. 


Crown. 


mortgagees. 


But  where  a  sale  has  been  ordered  in  lieu  of  foreclosure,  the  sale 
takes  place  in  default  of  payment  at  the  appointed  time,  and  the 
produce  being  distributed  amongst  the  incumbrancers  according  to 
their  several  rights  and  priorities,  the  surplus,  if  any,  is  paid  over 
to  the  person  who  was  the  ultimate  owner  of  the  equity  of  re- 
demption. 

If  an  estate  (subject  to  a  mortgage)  be  sold  absolutely  under  an 
extent  and  the  money  paid  into  Court,  the  Crown  vnll  not  be  allowed 
upon  motion  to  pay  off  the  mortgagee  at  once  without  his  consent ; 
but  a  reference  will  be  ordered  to  ascertain  what  is  due  on  the 
mortgage  (ft). 

Where  there  are  several  successive  mortgages  there  must  be 
separate  redemptions  (Z) ;  and  in  such  case  the  second  mort- 
gagee, as  first  assignee  of  the  equity  of  redemption,  acquires 
the  rights  of  the  mortgagor,  and  he  has  therefore  the  first  right 
to  redeem  upon  payment  of  what  is  due  to  the  first  mortgagee, 
who,  upon  such  payment,  is  ordered  to  convey  to  the  second 
mortgagee ;  but,  in  default  of  payment,  the  latter  is  foreclosed. 
The  order  to  foreclose  the  first  mortgagee  must  be  made  before 
the  subsequent  accounts  are  taken  (m).  The  second  mortgagee 
being  thus  removed  out  of  the  way  by  foreclosure,  an  account 
is  taken  of  the  first  mortgagee's  subsequent  interest  and  costs,  and 
upon  payment  thereof  with  the  amount  originally  found  due,  the 
third  mortgagee  may  redeem  him,  and  in  default  is  foreclosed  (n) ; 
and  this  process  is  carried  on  as  to  all  the  successive  incum- 
brancers until  the  mortgagor  or  ultimate  owner  of  the  equity  of 
redemption  alone  remains,  when  he  may,  in  like  manner,  redeem, 
and  in  default  will  stand  dismissed  or  foreclosed,  as  the  case  may 
be,  and  in  the  latter  case  the  estate  remains  to  the  first  mortgagee 
free  from  all  incumbrances. 

Where  there  are  several  incumbrancers  and  the  mortgagor's  suit 
for  redemption  is  dismissed  (which  is  generally  equivalent  to 
foreclosure  (o) ),  the  last  incumbrancer  becomes  quasi  mortgagor,  and 
the  others  become  first  and  subsequent  incumbrancers  according  to 
their  priorities  (p). 
But  the  judgment  also  provides  for  the  case  of  the  second  in- 


{k)  The  King  v.  Coombes,  1  Pri.  207. 

(I)  WhUworth  v.  Rhodes,  20  L.  J.  Ch. 
105,  L.  C.  ;  Raddiff^.  Sal7mn,i  De  G. 
K.  S.  &  S.  526  ;  Cave  v.  Foulka,  5  L.  J. 
Ch,  206,  M.  E. 


(to)  Whitbread  v.  Lyall,  8  De  G.  M.  & 
a.  383  ;  2  Jur.  K.  S.  671,  L.  J. 
(n)  Ringham  v.  Kirig,  14  W.  E.  Hi. 
(o)  See  mf.  p.  1099  (<). 
{p)  3  Ha.  637. 
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cumbrancer  redeeming  the  first  and  for  subsequent  account  of 
what  is  due  to  the  second  incumbrancer,  and  so  on,  if  there  be 
several  incumbrancers  ;  and  ultimately  the  last  incumbrancer  must 
be  redeemed  by  the  mortgagor,  or,  in  default,  he  will  be  dismissed 
or  foreclosed  as  the  case  may  be. 

And  see  form  of  decree  where  there  are  several  mortgagors  and  Where  several 
mortgagees  (q) ;  and  where  the  mortgage  money  belongs  in  unequal  mort^ees'.'"' 
parts  to  the  plaintiffs,  see  (r). 

When  the  mortgagee  has  incumbered  his  mortgage,  redemption  Derivative  or 
will  be  decreed  on  payment  into  Court  by  the  mortgagor  of  the  ^"  '""'  ^"^^^ 
mortgage  debt  (s) ;  and  upon  such  payment  the  mortgagor  is 
entitled  to  a  conveyance  from  the  mortgagee  and  sub-mortgagee, 
and  delivery  of  the  deeds  at  once,  without  waiting  for  the  accounts 
to  be  taken  between  them  (t).  In  case  of  a  derivative  mortgage  or 
sub-mortgage,  the  judgment  directs  (u)  an  account  of  what  is  due  to 
the  original  mortgagee  or  his  assignee,  and  then  of  what  is  due  to 
the  derivative  or  sub-mortgagee;  and  that  upon  payment  to  the 
latter  of  the  sum  due  to  him,  not  exceeding  the  sum  found  due  to 
the  original  mortgagee,  and  on  payment  of  the  residue,  if  any,  of 
what  is  due  to  the  original  mortgagee,  both  of  them  shall  reconvey  to 
the  mortgagor.  In  case  of  default  and  foreclosure  or  dismissal,  as 
the  case  may  be,  after  the  computation  of  the  subsequent  interest 
and  costs  due  to  the  derivative  or  sub-mortgagee,  he  is  ordered  to 
reconvey  on  payment  of  that  amount  by  the  original  mortgagee,  and 
in  default  of  payment  the  latter  is  foreclosed.  And  where  the  By  deposit  of 
mortgagee  has  deposited  the  title  deeds  with  a  third  person,  see 
form  of  decree  {x). 

For  the  form  oi 
foreclosure  are  ur 
second    mortgage   is  not  proved  but  only  an  inquiry  directed, 


For  the  form  of  decree  where  the  rights  of  redemption  and  Eedemption 
foreclosure   are   united  in   one  person,   see  (y) ;   and  where  the  closure  united 

in  same 
person. 

see  (z). 


Where  there  are  several  mortgagees,  and  the  first  is  also  part 


(q)  Higgins  v.  FranteiB,  10  Jur.  328  ;  {t)  It. 

15    L.    J.    Ch.   329,   V,   C.    "Wigram ;  («)  Dalton  v.  JFHson,  Set.  Dec.  421, 

Smeathman  v.  Bray,  15  Jur.  1051,  V.  C.  ed.  3  ;  1151-2,  ed.  4  ;  and  see  Stephemon 

Turner  ;  Solmes  v.   Turner,  7  Ha.  367  ;  v.  Green,  ib.  473,  ed.  3  ;  1153,  ed.  4. 

Selby  V.   Pom/ret,    1  J.    &  H.   336 ;  3  (x)  lb. 

De  G.  F.  &  Jo.  695  ;  7  Jur.  N.  S.  835  ;  {y)  Thomeycro/t  v.  Crockett,  2  H.  L. 

but  see  Watts  v.  Symes,  16  Jur.  114,  L.  J.  245. 

(r)  Set.  Dec.  205,  ed.  2.  (z)  Gardner  v.  Boucher,  13  Beav.  68  ; 

(«)  LysagU  v.  Westmacott,  33  Beay,  Duberley  v.  Day,  14  ib.  9. 
417  ;  5  Jur.  N.  S.  1142,  L.  J. 
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part  owner  of 
equity  of 
redemption. 


Distinct 
portions  to 
distinct 
mortgagees. 


Kedemption  as 
to  one,  fore- 
closure as  to 
other. 

Where  no 


Several 
owners  and 
partiti<m. 


owner  of  the  equity  of  redemption,  the  judgment  directs  (a)  that 
upon  payment  to  the  first  mortgagee  of  all  that  is  due  to  him  by 
the  second,  the  former  shall  convey  the  whole  estate  subject  to  his 
right  to  redeem  the  part  in  the  equity  of  redemption  whereof  he  is 
interested ;  on  default  of  payment  the  second  mortgagee  is  fore- 
closed in  the  usual  manner.  The  owner  of  the  residue  of  the 
equity  of  redemption  redeems  on  payment  of  all  that  is  due,  but 
receiyes  a  conveyance  only  of  that  part  in  which  he  is  interested. 
But  it  is  suggested,  if  he  ought  to  have  a  conveyance  of  all, 
subject  to  the  right  of  the  first  mortgagee  to  redeem  his  share 
of  the  equity  again  upon  payment  of  a  proportion,  on  the  prin- 
ciple that  the  mortgagee  must  be  entirely  redeemed  or  not  at 
all,  or  that,  to  avoid  such  a  circuity,  the  part  owner  of  the  equity 
ought  in  the  first  instance  to  redeem  the  mortgagee  on  pay- 
ment of  a  sum  proportioned  to  the  redeeming  party's  share  (6). 
In  case  of  redemption  by  the  second  or  other  subsequent  mort- 
gagee, he  is  redeemable  in  his  turn  by  the  first  mortgagee  beiag 
owner  of  part  of  the  equity  and  by  the  owner  of  the  residue  of  the 
equity  on  payment  by  each  of  a  part  of  the  mortgage  debt  pro- 
portioned to  his  share,  and  upon  redemption  the  estate  is  conveyed 
to  them  in  the  proportions  in  which  they  are  entitled.  If  the  first 
mortgagee  do  not  make  the  payment  in  respect  of  his  share  in  the 
equity,  the  suit  in  respect  thereof  is  dismissed,  and  upon  the  like 
default  by  the  other  owner  of  the  equity  he  is  foreclosed. 

Where  a  puisne  mortgagee  of  estates,  distinct  portions  of  which 
have  been  previously  mortgaged  to  several  persons,  seeks  redemption 
and  to  foreclose  the  mortgagor,  he  is  entitled  to  a  judgment  that  he 
may  redeem  both  or  either  of  the  estates.  If  he  redeem  both  he 
may  foreclose  the  mortgagor,  unless  he  also  redeem  both.  If  he 
redeem  but  oue,  the  mortgagor  must  redeem  that  one  or  be  fore- 
closed ;  and  as  to  that  which  the  plaintiff  does  not  redeem,  his  suit 
will  be  dismissed  (c). 

Where  a  mortgagee  entitled  to  several  securities  has  no  right  to 
tack,  redemption  will  be  directed  according  to  priority  {d). 

Where  there  are  several  owners,  and  some  only  agree  to  a  sale, 
and  the  purchaser,  believing  that  the  entirety  is  boimd,  pays  off  a 


(a)  Sambroke  v.  Saribury,  Seton,  209, 
ed.  2  ;  1149,  ed.  4.  See  Sober  v.  Kemp. 
See  the  decree  in  Lloyd  v.  Douglas,  4 
Y.  &  C.  440. 

(i)  Fish.  Mtg.  1040,  ed.  3. 


(c)  Pelly  V.  Watlien,  7  Ha.  351,  363  ; 
App.  on  another  point,  1  De  G.  M.  &  G. 
16. 

(a!)  Whitegrave  v.  Craddoek,  Set.  439, 
ed.  3  ;  Morgan  v.  Sandys,  ib.  442. 
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mortgage  on  the  property,  the  judgment  will  be  against  the  shares 

of  those  only  who  have  not  concurred  in  the  sale,  and  it  will  prpvide 

for  partition  in  case  of  redemption  (e). 

Where  land  is  mortgaged  with  stock  or  other  personal  chattels,  Stock  or 

,  -  •  ,       personal 

the  proper  order  is  a  sale  of  the  stock  or  personal  chattels  in  the  chattels. 

first  iastance,  and  the  usual  decree  as  to  the  land  for  the  de- 
ficiency (/), 

In  case  of  a  mortgage  of  a  policy,  a  trust  beiag  declared  of  the  Mortgage  of 

Dolicv 

policy  monies,  but  no  right  to  sell  the  policy  given,  upon  the  death 
of  the  assured  the  judgment  is  simple ;  but  in  a  suit  before  such 
death  the  only  remedy  seems  to  be  foreclosure  (g).  It  follows  that 
in  all  mortgages  of  policies  or  chattels  there  should  be  inserted 
provisions  for  sale. 

In  the  redemption  of  an  annuity  the  principle  of  the  common  Annuity, 
decree  is  applied  {h),  and  for  judgment  in  a  mortgage  of  a  Pension, 
pension,  see  (i). 

Where  one  person  has  mortgaged  his  estate  as  a  surety  for  Surety, 
another,  the  judgment  is  so  framed  as  to  give  the  surety  the  fuU 
benefit  of  his  rights  against  the  estate  of  the  principal  debtor,  and 
the  right  of  redemption  being  given  to  both,  it  is  ordered  that  if  the 
money  be  paid  by  the  principal  debtor,  the  estate  shall  be  conveyed 
to  their  respective  owners ;  but  if  by  the  surety,  both  estates  are 
conveyed  to  him,  and  he,  of  course,  holds  that  which  belonged  to  his 
principal,  subject  to  redemption  by  him;  if  neither  principal  nor 
surety  redeem  the  equities  of  both,  their  estates  are  foreclosed  (k). 

But  as  no  relief  will  be  given  agaiast  a  surety  beyond  the  express 
terms  of  his  contract,  his  mortgage  of  a  reversionary  interest  will 
not  be  subject  either  to  sale  or  foreclosure  if  its  operation  be  limited 
to  the  application  of  the  proceeds  when  it  falls  into  possession  (l). 

If  the  mortgagor  be  entitled  to  set  off  in  matters  ia  respect  of  Set  off. 
which  he  sues  for  an  account,  the  Court  may  give  him  the  benefit 
of  his  set-off,  and  may  either  make  one  judgment  in  his  suit  and  in 
that  of  the  mortgagee,  or  may  give  a  separate  judgment  for  an 
account  against  the  mortgagee  personally,  or  upon  payment  into 

(e)  Dailies  v.  D.  6  Jur.  N.  S.  1320,  (Je)  Beckett  v.  Mwhlethwaite,  6  Madd. 

V.  C.  Stuart.  199 ;  Set.  Dec.  417,  ed.  3.;  AldwoHh  v. 

(/)  Set  402-6,  ed.  8 ;  1092-5,  ed.  4.  Sobinsm,  2  Bear.  287. 

{g)  Dyson  v.  Morris,  1  Ha.  413.  (l)  Stamford,  etc.  Banking  Co.  v.  Ball, 

(A)  Moore  v.  Bowe  ;  Byne  v.    Vivian,  4  De  G.  F.  &  J.  310  ;  8  Jur.  N.  S.  420  ; 

Set  480,  ed.  3.  31  L.  J.  Ch.  143, 

(i)  Jarms  v.  Ellis,  19  W,  R.  319, 
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Court,  by  the  mortgagor  of  the  principal  and  interest,  a  judgment 
may  be  given  in  both  causes,  and  the  foreclosure  may  be  suspended 
until  both  accounts  have  been  taken  (m). 


Tenant  for 
life  and 
remainder- 


Kedemption  of 
land  tax. 


Kedemption  by 
creditors. 


Contribution 
between  tenant 
for  life  a 
remainderman. 


(8.)  Bedemption  where  several  persons  entitled. 

It  is  in  the  next  place'  requisite  to  consider  in  what  method 
redemption  is  to  be  effected  where  there  are  several  parties  entitled. 

Redemption  will  be  decreed  according  to  the  priorities  of  the 
claimants ;  that  is,  if  there  are  several  mortgagees,  the  Court  will 
decree  in  detail,  that  the  second  shall  redeem  the  first,  the  third  the 
second,  and  so  on  (n). 

If  the  equity  of  redemption  be  limited  to  uses,  the  remainderman 
may  bring  his  action  to  redeem  (o) ;  but  he  must  give  the  first  tenant 
for  life  and  intermediate  remaindermen  an  option  of  redeeming 
according  to  their  priorities  (p). 

In  like  manner  where  a  tenant  of  a  particular  estate  has  redeemed 
the  land  tax  under  42  Geo.  3,  c.  116,  the  remainderman,  on  coming 
into  possession,  can  compel  the  parties  entitled  to  the  charge  to 
accept,  at  any  time,  the  payment  or  transfer  of  the  money  or  stock 
paid  or  given  as  the  consideration  for  the  redemption,  with  the 
arrears  of  interest  (q). 

And  if  creditors  come  in  to  redeem,  they  must  make  the  persons 
legally  entitled  to  the  equity  of  redemption,  such  as  executors 
or  the  trustee  of  a  bankrupt,  parties  to  their  action  (r). 

It  was  formerly  the  rule,  that  a  remainderman  or  reversioner 
could  compel  the  tenant  for  life  to  contribute  to  the  redemption  (s), 
and  that  the  tenant  for  life  should  pay  one-third,  and  the  remainder- 
man two-thirds  {t) ;  and  in  one  case  it  was  decreed  that  the  tenant 
for  life  should  contribute  two-fifths,  and  the  remainderman  three- 
fifths  (u).  The  usual  course  now  is  a  reference  to  chambers  to  state 
the  amount  of  contribution  (x). 


{m)  Dodd  V.  Lydall,  1  Ha.  333. 

{n)  ArcMeaconv.  Bowes,  M'Cl.  153; 
3  Mer.  216,  n.  ;  and  see  Samsbottom  v. 
Wallis,  App.,  Coote  Mtg.  ed.  3,  p.  576. 

(o)  See  Corhettv.  SarJcer,  lAnst._138; 
3  ib.  765  ;  and  sup.  p.  1079  (g). 

{p)  1  Keen,  618. 

(g)  Coiisens  v.  Harris,  17  L.  J.  Q.  B. 
273. 


(s)  Eayes  v.  H.  1  Cha.  Ca.  224 ; 
Cornish  v.  Mew,  ib.  271  ;  Clyai  v. 
Satteson,  1  Vera.  404  :  Ballet  y.  Sprain- 
ger.  Pre.  Ch.  62  ;  Rowel  v.  Walley, 
1  Eep.  in  Ch.  116  ;  and  see  3  Anstr.  767. 

(<)  Mowel  V.  Walley,  sup. 

(m)  James  v.  Sales,  '2  Vera.  268  ; 
Pre.  Ch.  44. 


(x)  1  Pow,  Mtg.  by  Gov.  314  a. 
)r)  Barnard.  Cj^^^^^^^  ^^  MicrOSOft® 
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The  tenant  for  life,  however,  can  only  be  compelled  to  keep  down  Tenant  for  life 
the  interest  during  his  life  {y)  :  but  if  the  tenant  for  life  refuse  to  j^terrat^"^ 
redeem,  the  remainderman  may,  by  redeeming  the  mortgage,  and 
ejecting  the  tenant  for  life,  and  taking  possession  of  the  profits,  or 
by  bringing  an  action  of  foreclosure,  compel  the  tenant  for  life  to 
come  in  and  contribute,  or  give  up  the  possession  of  the  estate  {z). 

If  the  tenant  for  life  pay  off  head  rents,  he  has  the  first  charge  Payments  by 
on  the  inheritance  (a) ;  also  if  he  pay  arrears  of  rents  due  by  a 
former  tenant  for  life  who  died  insolvent  (b) ;  and  principal  money 
paid  off  by  the  tenant  for  life  is  a  charge  on  the  inheritance  (c) ;  but 
charges  on  the  life  estate  paid  off  out  of  the  inheritance  are  set  off 
against  the  claim  of  the  estate  for  life  against  the  inheritance  (d). 

Where  portions  are  appointed  by  a  tenant  for  life  under  a  power.  Several  charges 
the  appointees  are  postponed  to  a  mortgagee  of  the  tenant  for  life  (e) ;  ufe.^"^" 
but  charges  allowed  by  the  tenant  for  life  to  fall  into  arrear  are  pre- 
ferred to  charges  created  by  the  tenant  for  life  on  his  life  estate  (/). 
Where  a  tenant  for  life  not  having  power  to  jointure  and  raise 
portions,  affected  to  do  so,  his  life  estate  was  held  not  to  be  charged 
with  them  (g). 

Subsequent  mortgagees  cannot  redeem  without  making  the  mort-  Subsequent 
gagor,  or  his  heir,  a  party  to  the  action  (h) ;  and  if  the  heir  be  not  redeeming, 
within  the  jurisdiction  of  the  Court,  the  cause  cannot  proceed,  because 
the  decree  is,  that  the  second  mortgagee  shall  redeem  the  first,  and 
the  mortgagor,  or  his  heir,  shall  redeem  the  second  or  be  fore- 
closed (i).  This  principle  is  carried  so  far,  that  if  a  man  mortgage 
an  entire  estate  to  A.  which,  on  the  death  of  the  mortgagor,  devolves 
on  two  different  persons,  and  one  of  those  persons  mortgages  his 
part  to  another,  and  the  mortgagee  of  that  part  bring  his  action  to 
redeem,  he  must  make  not  only  the  first  mortgagee,  and  his  own 
immediate  mortgagor,  but  also  the  owner  of  the  other  share,  parties 


(y)'  WTiiM  V.  W.  9  Ves.  560  ;  and  see  («)  Hurst  v.  E.  16  Beav.  372 ;  22  L.  J. 

sup.    p.  881  (t) ;  Long  v.  Harris.  1  Jur.  Ch.  538; 

N.  S.  913,  V.  C.  Stuart ;  Slwre  v.  S.  i  (/)  FUzmaurice  v.  Murphy,  8  Ir.  Ch. 

Drew.  501.  E.  363. 

(z)  See  3  Anstr.  757.  {g}  Ford  v.  Tynte,  2  De  G.  J.  &  Sm. 

(as)  Hill    V.    Brovme,    1    Dru.    426  ;  557  ;  11  Jur.  N.  S.  402,  L.  J. ;  affirming 

Debneyv.  Eckett,  4  Jur.  N.  S.  805,  V.  0.  2  H.  &  M.  319. 

Stuart.  (A)  Fell  v.  Brmm,  2  Bro.  C.  C.  276  ; 

(6)  Sharshaw  v.  Oihhs,  Kay,  333  ;  18  Ramsbottom  v.  Wallis,  svp. 

Jur.  330.  (i)  See  sup.  ;  and  see  Palk  v.  Climton, 

(c)  Dolphin  v.  Aylward,  4  L.  R.  H.  L.  12  Ves.  48  ;  Woodcock  v.  Mayne,  cited  iJ, 

486.     See  fu,p.  p.  648.  59  ;  Ramshottom  v.  Wallis,  mp. 

(rf)  lb. 
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to  the  action,  because  he  must  redeem  the  first  mortgagee  in 
toto  (k),  and  the  other  party,  so  far  as  respects  part  of  the  estate,  is 
standing  in  the  place  of  the  original  mortgagor  (I). 
Two  estates  in  If  two  estates  are  comprised  in  one  mortgage,  and  the  equities  of 
redemption  devolve  on  different  persons,  the  equitable  owner  of  one 
estate  cannot  maiatain  his  action  for  redemption  without  making  the 
equitable  owner  of  the  other  estate  a  party  to  the  suit  (m),  and  the 
same  rule  applies  to  two  distinct  mortgages  of  different  estates  for 
different  sums  to  the  same  mortgagee,  and  a  subsequent  severance 
of  the  equity  of  redemption  of  the  estates  (w). 


(9.)  Reconveyance  and  delivery  of  possession. 

On  redemption  the  mortgagee  is  bound  to  execute  a  recon- 
veyance, unless  it  contain  incorrect  recitals  (o) ;  but  if  there  are  no 
recitals  at  all,  he  must  execute  it  at  the  peril  of  costs  (p). 

On  assignment       "Where  the  mortgagee  has  notice  of  a  prior  equitable  right  in  a 
by  mortgagor.  , 

person  claiming  under  the  mortgagor,  he  may  refuse  to  reassign  the 

legal  estate  to  the  mortgagor  or  a  puisne  incumbrancer  without  the 
consent  of  the  owner  of  the  prior  right  (q). 
Eeoonveyance        Whenever  circumstances  will  permit,  a  reconveyance  should  be 
made  by  made  by  indorsement,  not  only  for  the  sake  of  brevity,  but  in  order 

indorsement,  ^j^g^^  when  the  mortgage  deed  is  produced  it  shall  necessarily  bear 
with  it  the  evidence  of  the  reconveyance,  for  otherwise  the  recon- 
veyance may  be  lost,  and  great  difficulty  may  be  found  in  proving 
that  the  debt  was  ever  paid  (r).  As  the  execution  of  the  reconvey- 
ance is  the  natural  and  necessary  consequence  of  the  mortgage  debt 
being  discharged,  it  should  not,  when  indorsed  and  when  there  have 
been  no  intermediate  dealings  with  the  title,  contain  any  recitals, 
but  should  merely  reconv&y  the  estate  in  consideration  of  the 
money  (s). 
Presnmption  of  Where  the  original  possession  is  accounted  for,  a  conveyance  or 
reconveyance  is  not  to  be  presumed  from  length  of  possession, 
unless  the  jury  are  satisfied  that  it  had  actually  been  executed  (ss). 


reconveyance. 


(i)  12  Yes.  61.  (p)  lb. 

(I)  Palk  V.  Clinton,  12  Ves.  48.  -  (j)  Banhs  v.  WhUtall,  1  De  G.  &  S. 

{m)  Cholmondeley  v.   Clinton,   2  J.  &  542  ;  17  L.  J.  Ch.  14,  352. 

"W.  133.  (r)  2  Day.  Conv.  p.  828,  ed.  3. 

(k)  1  Dan.   Chan.  Pract.  by  Headlam,  (s)  lb. 

217;  and  see  mp.  p.  837.  \ss)  Doe  v.  Meed,  5  B.  &  Aid.  233. 

(o)  Sartley  v.  Burton,  3  Ch.  365. 
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(10.)  Delivery  up  of  the  title  deeds. 

On  redemption  the  mortgagee  must,  as  a  general  rule,  deliver  up 
all  the  title  deeds  to  the  mortgagor,  including  all  that  have  been 
executed  between  the  original  mortgage  and  the  final  order  {t). 

But  where  the  mortgagee  has  settled  his  mortgage  and  transferred  Settlement 
the  mortgage  by  the  same  deed  on  the  trusts  of  the  settlement,  the  debt, 
custody  of  the  deeds  relating  to  the  settlement  will  be  retained  by 
the  mortgagees,  they  covenanting  for  production  at  the  mortgagor's 
expense  (u). 

A  mortgagee  is  not  bound  to  convey  the  legal  estate  in  the  Person  with 
mortgaged  property  and  to  deliver  up  the  title  deeds  to  a  person  interest. 
from  whom  he  has  accepted  payment  of  principal,  interest,  and 
costs,  if  that  person  has  only  contracted  to  purchase  a  part  of  the 
mortgaged  estate  and  has  not  accepted  the  title  (x).  On  tender  by 
a  person  having  a  partial  interest  giving  a  right  to  redeem,  the 
mortgagee  is  bound  to  convey ;  but  the  conveyance  should  reserve 
the  equities  of  the  other  persons  interested  (y). 

Where  several  mortgages  upon  distinct  estates  have  been  trans-  Several 

ferred  by  a  single  deed,  one  of  the  mortgagors  who  comes  to  redeem  on  distinct 

singly  is  entitled  to  have  the  deed  of  transfer  delivered  to  him  upon  ^^***^^- 

his  covenanting  to  produce  it  (z). 

Where  the  mortgagee  reconveys  only  part  of  the  estate,  and  is  Where  mort- 
gagee entitled 
entitled  to  retain  the  deeds  by  virtue  of  his  absolute  title  to  the  to  the  greatest 

greatest  part  of  the  property,  he  ought  also  to  covenant  with  the  ^    ' 

redeeming  party  for  production  (a). 

When  the  estate  has  been  sold  in  a  suit  "and  the  money  has  been  Purchaser's 
paid  into  a  general  account,  the  purchaser  is  entitled  to  insist  upon  "^eds.      * 
the  deHvery  to  him  of  the  title  deeds  before  any  dealings  take  place 
with  the  purchase  money  (b). 

It  is  usual  for  the  mortgagee  to  be  prepared  with  an  affidavit  of  Affidavit  of 
the  documents  to  be  delivered  up  in  case  of  redemption,  and  the 
mortgagor  may  require  the  affidavit  at  his  own  expense ;  but  he 
should  give  previous  notice  to  the  mortgagee  of  his  intention,  and 

(«)  Hudson  V.  Malcolm,  10  W.  R.  720,  («)  Capper  v.  Terrington,  1  Coll.  103  ; 

Exc.  13  L.  J.  Ch.  239. 

{u)  Dobson,  V.  Land,  4  De  G.  4;  Sin.  (a)  Yates  v.    Plumbe,  2   Sm.  &  G. 

575  ;  14  Jur.  288.  174. 

(aj)  Pearce  v.  Morris,  5  Ch.  227.  (6)  Fowler  v.  Scott,  W.  K.  1871,  248, 

(y)  lb.  227.  V.  C.  Wickens, 
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in  case  of  his  neglect  to  do  so  and  of  the  non-production  of  the 
affidavit,  a  new  day  must  be  fixed  for  payment  (c). 

The  rights  and  liabilities  of  the  parties  where  the  title  deeds  have 
been  lost  or  are  not  forthcoming,  have  been  already  explained  (d). 


For  proof. 


Copies  in 
possession  of 
mortgagor. 


Production 
of  ottier  docu- 
ments besides 
deed. 


Statute  of 

Limitations 

pleaded. 


Where  trusts. 


(11.)  Production  of  title  deeds. 

In  a  redemption  suit  the  mortgagee  may  be  ordered  to  produce 
the  deed  at  the  hearing  for  the  purpose  of  proof;  but  the  mort- 
gagor will  not  be  allowed  to  see  it  for  any  other  purpose,  or  to 
have  it  left  with  the  of&cer  of  the  Court  (e).  Production  before  the 
examiner  for  the  purpose  of  proof  may  also  be  ordered  (/),  without 
prejudice  to  the  question  as  to  production  at  the  hearifig. 

The  mortgagor  who  has  retained  copies  of  the  title  deeds  for  his 
own  purposes,  and  not  as  trustee  for  the  mortgagee,  cannot  excuse 
himself  from  production  on  the  ground  of  any  duty  towards  the 
mortgagee  (g) ;  nor  can  he  take  advantage  of  the  mortgagee's  pri- 
vilege and  thereby  avoid  giving  evidence  of  the  contents  of  the 
mortgage  (h). 

A  mortgagee  who  is  ordered  to  produce  a  deed,  must  produce 
everything  which  depends  upon  it  (i).  Therefore,  in  a  suit  to  set 
aside  a  conveyance  of  an  equity  of  redemption,  it  was  held  that  the 
defendant  must  with  the  deed  produce  a  receipt  for  the  mortgage- 
money  which  he  had  obtained  after  the  date  of  the  conveyance. 

If  a  mortgagee  plead  the  Statute  of  Limitations  {k)  he  is  in 
the  same  position  as  to  the  liability  to  produce  his  deeds  as  any 
other  defendant  who  cannot  shelter  himself  under  a  mortgage  title. 

If  a  mortgagee  take  a  conveyance  of  the  equity  of  redemption 
from  a  trustee  with  notice  of  the  trust,  he  must  produce  the  con- 
veyance in  a  suit  by  the  cestuis  que  trust  for  redemption,  though 
one  of  the  trusts  was  for  sale  (Z). 


(12.)  Costs  on  higher  or  lower  scale  (m). 
The  scale  of  taxation  in  a  mortgage  suit  is  regulated  by  the  amount 


(c)  Weeks  y.  Stowrton,   11  Jur.  N.  S. 
278,  V.  C.  Kiudersley. 

(d)  Sup.  p.  748. 

(e)  Beaumont  v.  Foster,  5  L.  J.  N.  S. 
Ch.  4  ;  McComb  v. ,  ib.  2. 

(/)  Sparke  v.   Montriou,   1  Y.  &  C. 
103,  Ezc. 


(g)  Servey  v. 


fm't^^Wf^rcrosom'-  '• 


(7i)  Marston  t.  Dowries,  1  A.  &  E.  31. 

(i)  Jones  v.  /.  Kay.  App.  vi. 

(&)  Parlemsiyn,  v.-  Chambers,  1  K.  &  J. 
72  ;  and  see  Jones  v.  J.  sup. 

(J)  Smith  V.  Barnes,  1  Eq.  65  ;  11  Jur. 
N.  S.  924,  V.  C.  Wood. 

(m)  Add.    Kules,    Aug.    1875,    Ord. 
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due  at  the  commencement  of  the  litigation,  and  not  the  amount  of 
the  original  debt  (n) ;  and,  in  administration  suits,  by  the  gross  value 
of  the  estate  to  be  administered  (o) ;  but  the  value  of  the  equity  of 
redemption  is  only  estimated,  not  that  of  the  entire  mortgaged 
estate  {p) ;  and  if  the  real  value  turns  out  to  be  less  than  the 
higher  scale,  in  consequence  of  a  sale  by  the  mortgagee,  the  scale 
will  be  reduced  accordingly  (q). 


(13.)  Dismissal  oj  the  action  for  redemption. 

The  suit  for  redemption  will  be  dismissed  on  motion  of  course, 
upon  production  of  the  certificate  of  the  amount  due,  and  of  an 
affidavit  of  attendance  and  non-payment  of  the  money  (r),  even 
though  after  the  time  fixed  for  payment  the  mortgagor  have  ten- 
dered the  principal  and  interest,  with  an  additional  sum  for  interest 
to  the  day  of  tender  (s).  But  the  special  circumstances  seem  to 
make  it  proper  in  such  a  case  to  move  upon  notice. 

Dismissal  of  the  suit  to  redeem  by  reason  of  the  non-payment 
of  the  money,  or  for  any  other  cause  than  for  want  of  prosecution, 
operates  as  a  judgment  of  foreclosure  (t).  But  if  a  suit  to  redeem 
an  equitable  mortgage  be  dismissed  against  the  mortgagor  (m),  it  has 
not  the  effect  of  a  foreclosure. 


(14.)  Generally. 

In  a  suit  for  redemption,  the  plaintiff  pays  his  own  costs,  and  the 

defendant  adds  his  to  his  mortgage  debt. 

Where  taxation  of  the  costs  of  the  mortgagee  is  sought  after  Taxation  of 

costs, 
payment,  the  appUcation  must  be  against  the  mortgagee,  and  not 

against  his  solicitor  (x). 


(re)  Cotterd  v.  Stratton,  17  Eq.  543  ;  9  reot. 

Ch.  614.  W  CholmUy  v.  Oxford,  2  Atk.  267  ; 

(o)  Jteece's  Estate,  2  Eq.  609,  M.  B.  Bishop  of  Winchester  v.  Paine,  11  Ves. 

{p)  Re  Sanderson,  7  Ch.  D.  177.  199  ;  Eansard  v.  Sardy,   18  ib.   460  ; 

(g)  Re  Sanderson,  sup.  Inman  v.    Wearitig,  3  De  G.  &  S.  734. 

(r)  Stuart  v.   Worrall,  1  Bro.  C.  C.  See  Wood\.  Surr,  19  Beav.  551. 

581  ;  Proctor  r.  Ontes,  2  Atk.  liO;New-  {u)  Marshall  v.   Shrewsbury,  10  Ch. 

sham  V.  Gfray,  2  ib.  287.  250. 

{s)  Faulkner  v.  Bolton,  7  Sim.  319  ;  the  (x)  ij«  Abbott,  4  L.  T.  N.  S.  576. 
report  in  4  L.  J.  N.  S.  Ch.  81,  is  incor- 
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In  the  decree  for  redemption,  the  costs  of  a  prior  foreclosure  suit 
must  be  provided  for  (y). 

A  mortgagor  is  not  entitled  to  a  decree  for  redemption  in  an 
action  which  impeaches  the  mortgage  securities  and  contains  no 
prayer  for  redemption  (z).  But  such  rule  does  not  apply  where 
the  issues  are  not  merely  mortgage  or  no  mortgage,  but  whether 
the  defendant,  by  means  of  his  acts  subsequent  to  the  impeached 
mortgage,  had  ceased  to  be  mortgagee,  and  had  become  absolute 
owner  {a). 

Similarly  where  a  mortgagee  sets  up  a  title  adverse  to  the  mort- 
gage, he  cannot,  when  he  fails,  fall  back  on  the  mortgage  and  claim 
the  advantages  of  a  mortgagee  (6). 

If  the  mortgagee  be  the  personal  representative  of  the  mortgagor, 
and  the  action  is  properly  framed,  the  Court  will,  in  a  redemption 
suit  by  the  heir  of  the  mortgagor,  decree  repayment  to  him  out 
of  the  personal  estate,  in  a  due  course  of  administration  (c). 

In  the  Lands  Clauses  Consolidation  Act,  special  provisions  are 
contained  for  redeeming  mortgages  affecting  lands  purchased  under 
the  powers  of  the  act,  which  enable  the  company  purchasing,  on 
refusal  of  the  mortgagee  to  convey,  or  on  his  default  in  making  a 
good  title,  to  pay  the  money  into  Court,  and  execute  themselves  a 
deed  poll,  which  is  to  operate  as  a  conveyance  (d). 

Conveyance  by  the  mortgagor  to  the  mortgagee  of  the  equity  of 
redemption,  is  a  defence  to  an  action  of  redemption  (e).  An  agree- 
ment by  mortgagor  to  give  up  the  equity  of  redemption,  is  not 
binding  unless  in  writing,  by  virtue  of  the  Statute  of  Frauds'.  But 
a  parol  agreement  between  several  mortgagees,  having  deficient 
securities,  with  the  executors  of  a  deceased  mortgagor,  to  receive 
each  a  rateable  payment  out  of  the  assets  in  satisfaction  of  their 
respective  debts,  is  good,  and  is  not  vitiated  by  the  fact  of  the  agree- 
ment also  providing  that  the  several  equities  of  redemption  shall  be 
barred  and  extinguished  (/). 


(y)  Ainsworth  v.  Boe,  14  Jur.  874, 
M.  E. 

(a)  National  Batik  of  Australasia  v. 
United,  &c.  Co.  4  App.  C.  391. 

(a)  76. 

(6)  Incorporate  Soo.  v.  Eichwrds,  1 
Dr.  &  "W.  334. 


(c)  Zloyd  V.   Wait,  1  Ph.  61. 

(d)  8  &  9  Vict.  c.   18,  ss.  108,  109. 
See  more  at  large,  inf.  p.  1160. 

(e)  Mowellsv.  Wilson,Zi  L.  J.  593,  Ch. 
M.  R. 

(/)  Massey  v.  Johnson,   1  Exo.  241  ; 
17  L.  J.  Exo.  183. 
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CHAPTER  LXXXIV. 

ACCOUNTING. 

Sect.  Page 

1.  Mortgagee  in  possession 1101 

2.  Annual  rests 1103 

3.  AUowances 1109 

4.  Subsequent  interest  and  carrying  on  accounts       .     .  1111 

5.  Mala,  &6Le3  of  mortgagee^         .        .        .        .        .  1112 

6.  As  to  ships      .  .......  1115 

7.  Account  binding  on  subsequent  incumbrancers  .  1115 

8.  Generally 1116 

(1.)  Mortgagee  in  possession. 
Whether  the  action  be  brought  by  the  mortgagor  for  redemption,  Accounts 

directed. 

or  by  the  mortgagee  for  foreclosure,  the  order  of  the  Court  is, 

that  it  be  referred  to  chambers  to  take  an  account  of  principal, 

interest,  and  costs,  due  to  the  mortgagee.     But  if  the  reference  be 

made  on  application  of  the  mortgagor,  under  the  remedial  act  of 

7  Geo.    2,  c.  20    {a),  he  will  be  considered  bound  by  the  sum  Except  under? 

charged  in  the  action  by  the  mortgagee,  and  it  will  not  be  open  to        •   '  •     ' 

the  chief  clerk  to  admit  evidence  to  the  contrary  (6). 

The  usual  decree  of  the  Court  is,  that  an  account  shall  be  taken  'V^ilf"!  default, 
of  what  the  mortgagee  has  received,  or  might  have  received,  if  it 
had  not  been  for  his  wilful  (c)  default  (d) ;  and  any  sums  received 
subsequent  to  the  decree,  must  be  brought  into  the  account  (e), 
although  the  decree  does  not,  iu  words,  extend  to  futui-e  rents ; 
a  judgment  creditor  in  possession  under  an  elegit  must  account 
in  the  same  manner  as  a  mortgagee  in  possession  (/) ;  but  it  must 

(a)  Sup.  p.  696.  V.  Wood,  2  J.  &  "W".  536,  8  (as  to  a  tuai- 

(i)  ffiison  V.  Hewson,  i  Ves.  105.  ness). 

(c)  Brandon  v.   B.    10  "W.   B.   287  ;  (c)  BuUtrode  v.  BradUij,  3  Atk.  582. 
Set.  Dec.  382,  ed.  3  ;  1076,  ed.  4.                      (/)  Bull  v.  Faulkner,   17  L.  J.  Ch. 

(d)  Williams  v.  Price,  1  S.  &  S.  581 ;      23  ;  1  De  G.  &  Sm.  685  ;  SMp.  p.  57  (i). 
Chaplin  v.  Ymng,  33  Beav.  330  ;  Eowe 
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ACCOUNTING. 


Chap.  84. 


No  proof 
necessary. 


Proceeds  o 
sale. 


But  not  when 


taken  in 
another 
character. 


Forfeiture. 


Solicitor 
receiving  rents 
as  agent. 


under  attorn- 
ment clause. 


Mortgagee 
accountable  for 
receipts  of 
others. 

Acts  prejudic- 
ing subsequent 
incumbrancers. 


be  remarked  that  it  is  not  every  interference  with  the  management 
of  an  estate  by  a  mortgagee,  that  will  make  him,  for  all  purposes, 
a  mortgagee  in  possession  (^f). 

A  decree  for  wilful  default  is  ordered  against  a  mortgagee  in 
possession,  although  there  is  no  charge  or  proof  {h) ;  and  this  is  said 
to  be  the  only  instance  in  which  the  Court  directs  an  account  in 
this  form  without  a  special  case  (i),  although  a  purchaser,  whose 
purchase  has  been  set  aside  and  ordered  to  stand  as  a  security, 
is  within  the  rule  (j). 

Such  a  decree  extends  to  the  proceeds  of  sale  (Jc) ;  but  no 
question  can  be  raised  thereunder  as  to  the  validity  of  sale  or  the 
adequacy  of  price  {I). 

Where  a  mortgagee  enters  into  possession  as  tenant  for  life,  or 
in  the  real  or  supposed  character  of  purchaser,  or  as  agent  or 
trustee  for  the  mortgagor,  or  in  another  character  than  mortgaged, 
the  direction  as  to  wilful  default  is  omitted  (m). 

So  where  possession  was  taken  under  a  forfeiture  and  not  as  a 
mortgagee  (n). 

A  solicitor  who  pays  off  a  mortgage  due  from  his  client,  and 
afterwards  receives  the  rents  of  the  mortgaged  property,  will  be 
treated  as  an  agent,  and  cannot  be  charged  with  wilful  default  (o). 

But  where  a  mortgagor  is  in  possession  under  an  attornment 
clause,  the  mortgagee  must,  as  to  subsequent  incumbrances,  be 
treated  as  a  mortgagee  ^in  possession,  and  accountable  as  such  for 
the  rent  (p). 

A  mortgagee  is  accountable  for  whatever  is  received  by  those  to 
whom  he  transfers  possession  under  an  arrangement  inoperative  to 
transfer  title,  and  in  derogation  of  the  rights  of  the  mortgagor  (g). 
.No  act  of  the  first  incumbrancer  with  the  legal  estate,  though 
purporting  to  be  in  exercise  of  his  rights,  unfair  or  injurious  to 
succeeding  incumbrancers,  wUl  be  allowed  to  prejudice  the  rights  of 


{g)  Per  Wigram,  V.  C,  in  Fcmlkner  v. 
Daniel,  3  Ha.  220. 

{h)  Mayer  v.  Murray,  8  Oh.  D.  424, 
M.  R.  ;  explaining  Job  v.  /.  6  ib.  562. 

(i)  Kensington  v.  Bowoerie,  7  Be  G. 
M.  &  G.  156  ;  1  Jur.  N.  S.  581,  L.  J. 
Turner. 

(y)  Adams  v.  Sworder,  2  De  G.  J.  Jc 
S.  44  ;  10  Jur.  N.  S.  140. 

(A)  Mayer  v.  Murray,  sup. 

(J,)  lb. 

(m)  Kensingtons.  Bimverie,  sup.  ;  Par- 
kinson y.  Sanbwy,  2  De  G,  Jo.  &  Sm, 


452  ;  2  L.  R.  H.  L.  1  ;  13  W.  R.  331, 
L.  J.  ;  disynguishing  Neesom  t.  Clark- 
son,  2  Ha.  163 ;  and  see  O'Oonnell  v. 
O'Oallaghan,  15  Ir.  Ch.  31. 

(n)  Blennerhassett  v.  Day,  2  Ba.  & 
Be.  105,  125. 

(o)  Ward  T.  Carttar,  26  Beav.  171 ;  1 
Eq.  29. 

(,p)  lie  Stockton  Iron  Furnace  Co. 
10  Ch.  D.  435,  C.  A. 

(?)  National  Bank  of  Australasia  r. 
United,  &c.  Co.  4  App.  C.  391. 
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the  latter.  Thus  (r)  if  the  first  mortgagee  permit  the  mortgagor  to 
receive  the  profits  without  requiring  interest,  that  interest  shall  not 
affect  the  land  as  against  the  second  mortgagee,  so  as  to  keep  him 
out  longer  than  if  it  had  been  duly  paid. 

Where  the  mortgagee  is  in  possession  of  part  and  the  mortgagor  Possession  of 

part. 

of  the  rest,  the  mortgagee  is  not  to  be  held  in  possession  con- 
structively of  the  whole  as  to  subsequent  incumbrances  (s),  and 
there  is  no  default  as  to  the  rest  (t). 

A  judgment  creditor  in  possession   under  an  elegit  is  not,  it  ■^"'J|?™®°*  ^ 
seems,  accountable  for  wilful  default  as  Ketween  himself  and  other  elegit. 
incumbrancers   in  respect  of  rents  which  he  has  permitted  the 
owner  to  receive  before  any  proceedings  have  been  taken  (m). 

The  mortgagee  in  possession  is  bound  to  act  as  a  provident  Unfinishea 
owner,  and  he  will  be  liable  for  wilful  default  if,  being  in  posses- 
sion under  a  mortgage  of  unfinished  leasehold  buildings,  he  neither 
sells  the  property  nor  completes  the  buildings,  whereby  the  leases 
are  forfeited  (a;). 


(2.)  Annual  rests. 

The  mortgagee  is  subject  to  an  account  from  the  time  he  takes 
possession.  The  usual  mode  {y)  of  taking  accounts  against  the 
mortgagee  in  possession  is  to  set  the  total  amount  of  rents  and 
profits  received  by,  or  found  to  be  chargeable  to,  him  against  the 
whole  amount  due  upon  the  mortgage  debt,  viz.,  in  discharge  suc- 
cessively of  the  interest  of  the  mortgage  debt,  and  of  money 
advanced  for  costs  and  improvements,  and  then  of  the  principal  of 
the  same  monies  {z). 

Although  interest  is  in  arrear  when  possession  is  taken,  if  there  Interest  in 

■  1  1  -t        !•    ^       arrear  when 

has  been  a  sale  of  part  of  the  premises,  the  surplus  proceeds  of  the  possession 
sale,  after  payment  of  interest  and  costs,  are  applicable  in  discharge  gubsequoit* 
of  an  equivalent  amount  of  the  principal,  and  the  accounts  are  con-  ^^^• 
tinned  on  the  footing  of  the  diminished  principal  (a). 

(r)  Sentham  v.  Eaincourt,  1  Eq.  Ca.  O'Brien   v.   Mahon,   ib.   306  ;  but  see 

Abr.  320.  sup.  p.  57. 

(s)  Exp.  Hovman,  10  Eq.   63,  V.  C.  (k)  Perry  v.    Walker,  24  L.   J.   Ch. 

Bacon.      See  Soar  v.  Dalky,  15  Beav.  319 ;  1  Jur.  K.  S.  746 ;  3  Eq.   E.   720, 

156.  V.  C.  Stuart,  appealed  on  other  points. 

(<)  Simmins  v.  Shirley,  6  Ch.  D.  173,  (y)  Pow.  Mort.  958,  ed.  6. 

J.  Fry.  (^)   f^«**  V.  Morke,  2  Sch.  &  Lef.  661. 

(u)  Holtm,   v.    Lloyd,   1    Moll.  30  ;  {a)  Thompson  v.  Hudson,  10  Eq.  497, 

WDmnellY.  Walshe,  IDru.  &  W.  252  •;  M.  E. 
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ACCOUNTING. 


Chap.  84. 


When  Court 
will  direct 
annual  rests. 


Easts  in  new 
suit  without 
evidence. 


Where,  in  accounts  of  real  estate,  the  receipts  of  the  mortgagee 
exceed  the  interest  of  the  mortgage  debt,  the  annual  surplus  is 
applicable  in  reduction  of  the  principal  (6). 

This  is  called  taking  the  accounts  with  rests. 

But  the  chief  clerk  must  not  take  annual  rests  of  rents  re- 
ceived, unless  specifically  directed  by  the  decree  (c) ;  and  where 
directions  are  omitted  they  cannot  be  directed  in  chambers 
under  15  &  16  Vict.  c.  86,  s.  54,  or  under  C.  0,  XXXV. 
r.  19  (d). 

The  Court,  will,  however,  it  seems,  direct  annual  rests,  if  there 
be  no  interest  in  arrear  when  the  mortgagee  takes  possession  (e), 
and  in  certain  cases,  ia  which  the  rents  considerably  exceed  the 
interest  (/) ;  so  if  he  has  set  up  an  unfounded  claim  to  the  equity 
of  redemption  (g) ;  or  denies  his  character  as  an  incumbrancer  (h) ; 
so  where  a  mortgagee  ia  possession  comes  to  a  settlement  of 
accounts,  by  which  it  appears  that  no, interest  is  then  due,  or  the 
interest  then  due  is  converted  iato  principal,  and  the  mortgagee 
afterwards  continues  in  possession  (i). 

So  if  rests  have  been  directed  ia  a  redemption  suit  afterwards 
abandoned,  and  a  foreclosure  suit  is  commenced  by  the  mortgagee, 
the  accounts  will  be  taken  with  rests  in  the  new  suit,  although 
there  is  no  evidence  in  the  new  suit  to  warrant  a  decree  with 
rests  {k) ;  but  in  general  the  Court  does  not  direct  annual  rests  (1), 
or  rests  for  part  of  the  time  (m) ;  and  it  seems  that  rents  which  are  in 
the  hands  of  a  receiver  when  the  mortgagee  is  let  into  possession, 
and  which  are,  by  a  prior  decree,  directed  to  be  paid  over  by  him  on 
passing  the  accounts  to  the  mortgagee,  although  that  does  not,  in 
fact,  take  place  till  long  after,  will,  with  reference  to  this  question 


(J)  Thomeycroft  v.  Crockett,  2  H.  L. 
239. 

(c)  Gould  V.  Tancred,  2  Atk.  583  ; 
Webber  v.  HvmJ,,  1  Mad.  13  ;  Davis  v. 
May,  Geo.  Coop.  240  ;  Fowler  v.'  Wight- 
icick,  cited  ib.  ;  Doiuyoan  .v.  Fricker,  Jac. 
168  ;  Neesom  v.  Clarkson,  4  Ha.  97. 

{d)  Nelson  v.  Booth,  8  De  G.  &  Jo. 
119  ;  27  L.  J.  Ch.  782  ;  5  Jur.  N.  S.  28. 

(e)  Shepha/rd  v.  FUiot,  4  Mad.   254 ;  ' 
Nelson  v.   Booth,    sup.  ;  Scholefield  v. 
Lockwood,    32    Beav.    439  ;    Moore  v. 
PaiTder,  6  Jur.  903,  M.  K. 

(/)  Gould  V.  Tancred,  2  Atk.  533  ; 
Donovan  v.  Fricker,  suj:,  ;  Scholefield  v. 
Ingram,  C.  P.  Coop.  477. 


{g)  Montgomery  y.  Calland,  14  Sim. 
79  ;  National  Bank  of  Australasia  v. 
United,  &c.  Co.  4  App.  C.  391. 

[h)  Incorporated  Soc.  v.  Richards,  1 
Dr.  &  W.  258. 

(i)  Wilson  V.  Cluer,  3  Beav.  136  ;  9 
L.  J.  N.  S.  Ch.  333. 

{k)  Morris  v.  Islip,  20  Beav.  654. 

(I)  Davis  v.  May,  Geo.  Coop.  240  ;  19 
Yes.  382,  and  the  several  cases  there 
mentioned ;  Finch  v.  Brovm,  3  Beav 
70 ;  Horlock  v.  SmUh,  1  Coll.  287 ; 
Donovan  v.  Fricker,  sup.  ;  Baldwin  v. 
Lewis,  4  L.  J.  N.  S.  Ch.  113. 

(m)  Sup.  ;  and  see  Latter  y.  Dashwood, 
6  Sim.  462. 
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of  an  arrear  of  interest  being  due,  be  taken  as  already  paid  when 
the   mortgagee  took  possession;    and  the  same  rule   applies  to  When  interest 
money  in  Court,  and  which  by  the  decree  is  directed  to  be  paid  to  taking 
the  mortgagee  in  part  satisfaction  of  his  debt  (m) ;  but,  from  the  possession, 
circumstances  of  the  case,  the  mere  fact  of  an  arrear  of  interest 
being  due,  or  not,  when  the  mortgagee  takes  possession,  may  not 
be  decisive  upon  the  question  of  rests ;  as,  for  instance,  where  the 
mortgagee  is  desirous  to  take  possession  to  defend  his  mortgage  (w), 
or  the  mortgagee  has  been  driven  by  the  acts  of  others  to  take 
possession,  and  been  harassed  by  litigation  and  thereby  put  to 
costs  (even  though  the  costs  have  afterwards  been  adjudged  to  be  In  some  cases 
paid  him  by  his  opponent),  and  his  own  conduct  have  been  free  dueoted. 
from  harshness  or  vexation ;  or  if  in  the  case  of  leaseholds  the 
security  be  endangered  by  non-payment  of  ground-rent,  or  insur- 
ance, or  through  want  of  repairs,  rests  will  not  be  directed  against 
him,  though  as .  to  other  circumstances  he  might  be  within  the 
general  rule  (p). 

Eests  will  not  be  directed  for  every  trifling  excess  of  rent  (q). 

The  general  right  of  a  mortgagee,  not  to  be  paid  piecemeal, 
as  well  as  the  circumstances  of  the  particular  case,  will  be  con- 
sidered (r). 

If  the  mortgagee  was  already  paid  in  fall  at  the  time  of  the  Mortgagee 
filing  of  the  action,  or  on  earlier  demand  made  by  the  mortgagor,  charged'with 
or  by  some  other  incumbrancer,  he  will  be  charged  with  interest  ""'erest. 
on  the  balance  then  in  his  hands  and  on  all  subsequent  annual 
balances  due  from  him,  not,  in  general,  compound  interest,  but 
simple  interest,  from  the  end  of  each  year,  as  the  rents  were 
received  (s),  and  with  costs  {t),  unless  the  decree  to  account  con- 
tains no  reservation  of  the  question  of  costs  (u).     And  in  such 
cases  the  mortgagee  will  generally  be  charged  with  the  ordinary 
rate  of  interest,  as  in  the  case  of  executors  retaining  balances  in 
their  hands,  viz.,  4  per  cent.  (x). 

Eests  are  not  usually  directed  where  the  interest  was  in  arrear 

(m)  Horlook  v.  Smith,  sup.;  Patch  v.  v.  Bowes,  sup. 

Wild,  30  Beav.  99  ;  7  Jur.  N.  S.  1181.  (m)  Lard  Trimhstm  v.  Bmnill,  1  Ba. 

(y)  Fish.  Mtg.  959,  ed.  3.  &  B.  377,  388. 

(j)  Shephardy.  Elliot,  sup.  {x)Q,uarrelly.BeckfoTd,mp.;  Archdeacon 

(r)  Horlock  v.  Smith,  sup.  v.  Bowes,  sup.;  aniseefforlocky.  Smith, 

(s)  Quarrell  v.  Beckford,  1  Mad.  269  ;  sup.     See  Thomeyeroft  y.  Crockett,  sup. ; 

Archdeacon  v.  Bowes,  M'Cl.  149.  Doison  v.  Land,  4  De  G.  &Sm.  575  ;  14 

(<)  Binnington  v.  Marwood,  T.  &  E.  Jur.  288. 

485 ;  and  see  4  Beav.   215  ;  Archdeacon 

4  B 
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charged  though 
not  in 


Kents  directed 
on  further 
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Occupation 
rent. 


When  interest 
lias  not  been 
reserved  by  the 
decree. 


when  possession  was  taken  {y),  and  in  such  case  the  liability  to 
rests  does  not  arise  after  that  arrear  has  been  paid  off  during  the 
possession  {z). 

Where  bills  have  been  given  for  the  arrears  of  interest  when  the 
mortgagee  takes  possession,  which  are  afterwards  dishonoured,  no 
rests  are  directed,  for  the  interest  is  considered  to  have  been  in 
arrear  when  possession  was  taken  (a). 

Where  a  mortgagee  improperly  resists  redemption,  and  on  taking 
the  accounts  a  balance  is  found  to  be  in  his  hands,  the  Court  has 
power  to  charge  him  with  interest  on  such  balance,  though  he  has 
not  been  in  possession  of  the  mortgaged  premises  (6). 

Generally,  if  a  mortgagee  be  not  liable  to  rests  when  he  takes 
possession,  he  will  not  become  so  until  the  principal  as  well  as  the 
interest  of  the  mortgage  debt  has  been  discharged  (c). 

Where,  however,  a  large  balance  is  found  to  have  been  due  from 
the  mortgagee  at  the  time  of  the  filing  of  the  action,  annual  rests 
will  be  decreed  on  further  consideration  against  a  mortgagee  in  pos- 
session from  the  time  it  was  ascertained  the  debt  was  paid  off, 
although  rests  were  not  directed  by  the  previous  orders  and  decrees 
under  which  the  accounts  were  taken,  and  though  interest  was  not 
prayed  by  the  action  {d) ;  and  such  rests  will  be  directed  as  well  in 
the  case  of  an  occupation  rent  as  on  an  account  of  rents  and  profits 
actually  received  (e). 

But  it  is  to  be  observed,  that  it  is  only  when  it  appears  from  the 
certificate  that  there  is  an  equitable  right  to  charge  an  accounting 
pai-ty  with  interest,  that  the  Court  directs  the  computation  of 
interest,  when  it  has  not  been  reserved  by  the  original  decree  (/). 
And  it  seems  that  the  Court  will  not  in  a  redemption  suit  direct 
the  chief  clerk  to  charge  the  defendant  with  an  occupation  rent, 
unless  the  plaintiff  alleges  that  the  defendant  has  been  in  the 
actual  occupation  of  the  premises.  A  mere  allegation  of  posses- 
sion and  receipt  of  the  rents  and  profits  by  the  defendant  is  not 
suf&cient  (g). 


{y)  StepJiens  v.  Wellings,  i  L.  J.  N.  S. 
Ch.  281,  M.  E.  ;  Wilson  v.  Cluer,  3 
Beav.  136 ;  9  L.  J.  N.  S.  Ch.  333,  M.  R. ; 
Moor^  V.  J'ainter,  6  Jur.  903,  M.  E. 

(z)  Finch  v.  Brovm,  3  Beav.  70. 

(a)  Dohson  v.  Land,  4  De  G.  &  Sm. 
575  ;  14  Jur.  288. 

(6  Smith  T.  PUkimgton,  1  De  G.  F.  & 
J.  120. 
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(c)  Wilson  V. .  Cluer,  sup. ;  Scholefield 
V.  LocJcwood,  32  Beav.  439. 

(d)  Wilson  T.  Metcalfe,  1  Buss.  530  ; 
Lord  Trimleston  v.  Eamill,  1  Ba.  &  Be. 
377,  388  ;  and  see  Scholefield  v.  Ingham, 
C.  P.  Coop.  477,  and  notes. 

(e)  Wilson  v.  Metcalfe,  sup. 
(/)  Dan.  C.  P.  1231,  ed.  5. 
{g)  See  Trulock  v.  BoUy,  15  Sim.  265. 
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Where  a  mortgagee  in  possession  is  satisfied  out  of  the  rents  interest 
during  the  suit  for  redemption  before   defence,  and  he  by  his  wheffniort- 

defence  denies  such  satisfaction,  he  will  be  decreed  to  pay  interest  s^s^e  satisfied 

'  ^  •'  pending  suit. 

on  the  balances  in  his  hands  since  the  mortgage  was  paid  off  with 
costs  from  the  filing  of  the  defence  (A).  Where  the  debt  is  so 
satisfied  between  the  filing  of  the  defence  and  the  certificate,  the 
mortgagee  will  be  charged  with  interest  on  the  balance  in  his 
hands  at  the  date  of  the  certificate,  and  on  the  rents  subsequently 
received  from  the  respective  times  of  receiving  them  (i). 

Where  bankers  improperly,  or  without  title,  retain  monies  over-  Bankers. 
paid  to  them  as  mortgagees,  they  are   chargeable  with  interest 
thereon  (k). 

If  a  mortgagee  enters  into  possession  of  the  lands,  he  must 
account  at  the  full  value ;  and  if  into  the  receipt  of  the  rents,  he  is  to 
be  charged  at  the  rate  of  rents  reserved  (l) ;  and  where  the 
mortgage  security  consists  of  a  lease  granted  to  the  mortgagee 
at  a  fair  rent,  to  be  retained  by  him  in  payment  of  his 
debt,  the  profits  will  be  accounted  for  on  the  footing  of  that 
rent  (m). 

A  mortgagee  in  possession  does  not  render  annual  accounts,  but  Annual 
when  the  mortgagor  deems  the  debt  satisfied,  or  vrishes  to  redeem,  rendered, 
he  calls  on  the  mortgagee  for  a  final  adjustment  (w). 

In  a  case  in  Ireland,  it  was  held  that  a  creditor  entering  into  In  Ireland, 
possession,  as  agent,  under  a  power  of  attorney  given  him  by  the 
debtor,  by  which  he  was  appointed  receiver,  with  power  to  manage 
the  estate,  and  after  keeping  down  incumbrances  to  .pay  his  own  When  mort- 
debt,  was  to  account  as  agent,  and  not  as  mortgagee  in  possession,  p^ession  as 
so  long  as  the  trusts  remained  unfinished,  and  that  he  might  have  ^^'^^ 
receiver's  fees;    and  that  the  rendering  of  annual  accounts   was 
evidence   of  his   acting   as   agent  (o).     But  in   general  a  person 
getting  into  possession  as  qiiasi  mortgagee,  will  not  be  allowed 
agent's  fees,  though  he  call  himself  trustee,  manager,  or  agent,  and 
will  be  treated  as  mortgagee  in  possession  (p). 
In  a  case  where  a  party  mixed  up  the  character  of  trustee,  mort-  Characters 

'■•''■  mixed  up. 

gagee,  and  agent,  the  Court  would  not  allow  interest  on  either  side, 

{h)  Montgomery  v.    Calland,    14   ib.  (m)  Morony  v.   O'Bea,  1  Ba.  &  Be. 

79.  109. 

(t)  Lloyd  V.  Jones,  12  ib.  491.  (n)  Per  L.  C.  Manners,  ib.  383. 

{k)  London  Chartered  Bank  of  Aits-  (o)  Lord  Trimleston  v.  Eamill,  sup. 

tralia  v.  White,  4  App.  C.  413.  (p)  Chambers  v.  Goldwin,  9  Ves.  254, 

{I)  Lord  Trimleston  v.  Eamill,  sup,  291 ;  5  ib.  834  ;  1  Ba.  &  Be.  384. 

4  I!  2 
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1108  ACCOUNTING.  Chap.  84. 

and  he  having  lost  his  vouchers,  was  not  allowed  the  costs  of 
taking  the  accounts  (q). 

Eests  are  not  directed  where  the  occupation  is  under  an  agree- 
ment for  tenancy  with  the  mortgagor  (r). 

Mode  of  taking       The  proper  mode  of  taking  the  account  with  rests  appears  to  be, 
accounts  with      .  i     ,  xi  i.  i  •     j  j  •        ii. 

rests.  t"3't  ^3  soon  as  the  mortgagee  has  received  a  sum  exceeding  the 

amount  of  interest,  a  rest  should  be  made,  and  from  that  date  the 

subsequent  annual  rests  should  be  computed,  so  that  if  the  date  of 

the  mortgage  deed  be  in  July,  and  the  mortgagee  received  sums  in 

February  exceeding  the  interest  then  due,  a  rest  should  be  taken 

in  February,  and  annual  rests  be  thenceforth  computed  from  that 

time,  and  not  from  July  (s). 

Effect  of  repeal  But  it  is  doubted  (t)  whether  a  rest  would  now,  since  the  repeal 
of  the  usury  laws,  be  taken  where  the  receipts  in  the  interval 
between  the  dates  of  the  annual  rests  exceed  the  interest ;  sed  qu. 

A  balance  must  be  struck  at  each  rest  by  deducting  the  amount 
of  the  payments  from  the  amount  of  the  receipts,  and  charging 
interest  on  the  balance,  up  to  that  time  (m)  ;  and  the  interest  of  each 
preceding  balance  must  be  included  in  the  balance  then  stated, 
and  interest  computed  on  the  total  amount,  so  as  to  charge  the 
accounting  .party  with  compound  interest  {x). 

Form  of  decree       The  form  of  a  decree  with  rests  is  as  follows : 

1.  Account  of  principal  and  interest  and  costs. 

2.  Account  of  rents  and  profits  on  the  foot  of  wUful  default,  &c. 

3.  And  let  what  shall  appear  to  be  due  on  the  said  account  of 
rents  and  profits  be  applied  first  in  discharging  the  interest,  and 
then  in  sinking  the  principal  money  secured  by  the  mortgage,  and 
if  the  same  shall  break  in  upon  the  principal,  then  rests  are  to  be 
made  from  time  to  time,  and  interest  to  be  computed  only,  on  the 
residue  thereof  (j/). 

Or  the  foUpwing : 

And  in  taking  the  said  account  of  the  said  rents  and  profits, 
annual  rests  are  to  be  made  of  the  clear  balance  of  such  rents  and 
profits  in  the  hands  of,  &c.,  andinterest  is  to  be  computed  on  such 


(2)  Price  v.  P.  15  L.  J.  Ch.  13,  M.  R.  (<)  Fish.  Mtg.  961,  ed.  3. 

\r)  Page  v.  Unwood,  4  CI.  &  F.  399.  (w)  Paphael  v.   Soehm,    11   Ves.  92, 

(s)  Binnington  v.  Sarwood,  T.  &  E.  110. 

477.     As  to  the  effect  of  a  direction  on  (a;)  Set.   474,   1066,  ed.   4  ;    Tales  v. 

a  decree  that  the  chief  clerk  shall  make  HamMy,  1  Mad.  14. 

annual  rests,  see  ScigMngton  v.  Grant,  (y)  Set.  1066,  ed.  4. 
5  My.  &  Cr.  258,  and  cases  there  cited. 
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Sect.  2.  ANNUAL  IRESTS.  1109. 

respective  balances  at  a  rate  of  4  per  cent,  per  annum,  and  in 
taking  such  annual  rests,  except  the  first,  the  interest  of  each  pre- 
ceding balance  is  to  be  included  in  such  balance,  so  as  to  charge 
the  said,  &c.  with  compound  interest  thereon  (z). 


(3.)  Allowances, 

The  mortgagee  has  on  redemption  a  right  to  principal,  interest.  Special  order, 
and  costs,  but  there  must  be  a  special  order  for  an  allowance  for 
improvements  (a),  and  he  may  have  interest  upon  interest  if  con- 
firmed by  the  mortgagor  (b).     A  mortgagee  cannot  charge  for  his 
personal  trouble  (c),  although  there  be  a  private  agreement  for  that  No  charge  for 
purpose  (d) ;  but  there  may  be  an  agreement  between  them  for  the  trouble, 
appointment  of  a  receiver,  which  will  be  allowed ;  and  if  the  estates 
lie  dispersed,  and  at  a  distance  from  the  mortgagee's  residence,  so 
that  if  the  estate  were  his  own,  he  would  employ  a  receiver  to  Receiver, 
collect  the  rents,  he  may,  it  seems,  appoint  a  receiver  without  such 
agreement  (e). 

A  mortgagee  shall  not  account  for  any  imaginary  profits  which  ^^  '^^^^  ""* 

he  might  have  made  of  the  land,  but  only  for  the  actual  rent; 

unless  there  be  fraud  or  wilful  default  in  his  conduct,  as  if  he 

turned  out  a  sufficient  tenant,  or  refused  higher  rent  than  what  he 

actually  received,  or  the  like  (/) ;  but  in  taking  the  account,  if  the 

mortgagor  prove  the  estate  to  have  been  let  at  a  certain  rent  at  any  . 

time  during  the  mortgagee's  possession,  the  onus  will  be  thrown 

on  the  mortgagee,  to  show  that  such  was  not  the  rent  during  the 

whole  period  of  his  possession  (g). 

In  a  case  where  the  decree  directed  an  account  to  be  taken  of  Y^^\    ^ 

defendant 

what  was  due  to  the  defendant  (the  devisee  of  the  mortgagee),  and  devisee  of 
of  the  rents  and  profits  received  by  him,  it  was  held  that  under 
the  terms  of  the  decree,  the  master  ought  to  have  calculated  the 
amount  due  to  the  defendant,  without  deducting  the  rents  received 
by  his  devisor  (h). 

(z)  Gotham  v.  West,  1  Bear.  881 ;  Set,  {d)  French  v.  Baron,  2.Atk.  120. 

.1066,  ed.  4.  (e)  See  sup.  p.  728. 

(o)  Knowles  v.  Spence,  Moseley,  226  ;  {f)  Hughes  v.  Williams,  12  Ves.  493. 

and  see  sup.  p.  746.  (3)  Blacklock  v.  Barnes,  Sel.  C.  C.  53. 

(J)  Blackburn  V.    Warvnck,  2  Y.  &  C.  (h)  Tnilockv.  Sobey,  15  Sim.  265;  15 

Exo.  92  ;  Sxp.  Bevan,  9  Ves,  222.  L.  J.  Qh.  343  ;  2  Ph,  395, 

(c)  Sup.  p.  728. 
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Mines. 


Tenant  in 
common. 


Opening  mines. 


Insufficient 
security. 


Permitting 
strangers  to 
work  mines. 

Inquiry. 


Mortgagee  not 
liable  for 
previous  acts 
of  mortgagor. 


If  a  mortgagee  is  specially  authorised  to  work  mines,  he  vrill  be 
allowed  the  expenses  incurred  in  doing  so,  with  interest  (i). 

A  mortgagee  in  possession  of  open  mines  is  not  bound  to  advance 
more  money  on  them  than  a  prudent  owner  would  on  his  own 
estate  (k). 

The  mortgagee  of  a  share  of  a  tenant  in  common  of  a  mine  may 
maintain  an  action  for  an  account  against  the  mortgagor,  and  that 
without  praying  a  dissolution  of  the  concern  (l). 

A  mortgagee  will  not  be  allowed  his  expenses  in  opening  mines 
or  quarries,  but  must  speculate  at  his  own  hazard ;  he  will  be 
charged  with  the  receipts,  but  not  allowed  his  expenses  of  sever- 
ance, or  otherwise  (m). 

But  a  mortgagee  with  an  insufficient  security  may  open  new  or 
work  abandoned  mines,  and  will  be  only  liable  to  account  for  the 
profits  or  royalty,  and  not,  for  the  value  of  the  ore  raised,  or  the 
damage  caused  to  the  surface  (h). 

Mortgagees  permitting  strangers  to  work  mines  have  been  held 
accountable  for  the  proceeds  (o). 

If  there  be  reason  to  think  that  mines  have  been  recklessly 
worked,  with  a  view  to  undue  profit,  so  as  to  leave  them  unfit  for 
further  working  without  a  great  outlay,  the  Court  will  direct  an 
inquiry  as  to  the  working  (p). 

Before  taking  possession  of  mines,  mortgagees  are  not  answer- 
able in  respect  of  acts  of  trespass  and  improper  appropriation  of 
adjoining  minerals  by  their  mortgagor;  but  they  cannot  avail 
themselves  of  any  facilities  thus  acquired  {q). 


Proper 

expenses 

allowed. 


The  mortgagee  will  be  allowed  all  his  fair  expenses  in  renewing 
leaaes,  necessary  repairs,  lasting  improvements  and  costs  (r),  as 
hereinbefore  detailed  (s).     But  extraordinary  expenses,  when  neces- 


(i)  Norton  v.  Cooper,  25  L.  J.  Ch. 
121,  li.  ,T. 

{h)  Rowe  V.  Wood,  2  J.  &  W.  553. 

(^)  Berdhy  t.  Bates,  4  Y.  &  C.  182. 

(m)  HiighesY.  Williams,  12  Ves.  493  ; 
Thormycroft  t.  Crockett,  16  Sim.  446  ; 
2  H.  L.  239  ;  12  Jur.  1081. 

(m)  Millett  v.  Davey,  31  Beav.  470  ;  9 
Jur.  N.  S.  92  ;  32  L.  J.  Ch.  122  ;  .11 
W.  E.  176. 

(o)  HooiY.  Easton,  2  Giff.  692  ;  2  Jur. 
N.  S.  729,  v.  C.  Stuart,  appealed  and 
compromised  ib.  917.  5ee  Millett  v. 
Davy,  sup.  ;  Elias  •/.  Griffith,  8  Ch,  D, 
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521,  8,  c.  A. 

(p)  Mulfiallen  t.  Marum,  8  Dr.  &'W. 
317. 

(?)  Powell  V.  Aiken,  4  K.  &  J.  343. 

(r)  See  sup.  pp.  746,  and  Thm-ne  v. 
Newman,  Finch,  38 ;  Lomax  v.  Side,  2 
Tern.  185  ;  1  Mad.  281 ;  Lord  Trimleston 
V.  Samill,  1  Ba.  &  Be.  385  ;  but  see  fiitm- 
don  V.  Hooper,  6  Beav.  246  ;  Powell  v. 
Trotter,  1  Dr.  &  Sm.  388 ;  7  Jur.  N.  S. 
206  ;  Sdiolcjield  v.  Lockwood,  9  Jur.  N. 
S.  738  ;  Set.  Deo.  383,  ed.  3. 

(s)  Sup.  p.  746. 


Sbct.  3.  ALLOWANCES.  1111 

sary,  should  be  sanctioned  by  the  mortgagor  (*)•     And  it  is  to  improvements. 
be  remarked  that  it  is  not  a  matter  of  course  to  direct  an  inquiry, 
whether  money  has  been   laid  out  by  the  mortgagee,  in  lasting 
improvements,  if  such  mortgagee  has  not  given  any  evidence  in 
support  of  the  fact  (m). 

Where  accounts  were  taken  under  a  purchase  by  the  mortgagee,  Right  of 

.     .  repurchase, 

reserving  to  the  mortgagor  a  right  of  repurchase  within  a  hmited 

period,   the   mortgagor  remaining  manager,   books   kept  by  the 

mortgagee  were  taken   as  primd  facie   evidence,  with  liberty  to 

surcharge  and  falsify  (x) ;  but  such  books  are  not  binding  on  the 

mortgagor  (y). 

If  in  possession  of  business  premises,  the  mortgagee  is  entitled  Business 
to  carry  on  the  business  for  such  reasonable  time  as  will  enable 
him  to  sell  it  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm  (z). 

The  mortgagee  must  set  out  in  his  defence  to  a  redemption  suit  Defence  must 
full  accounts  of  the  rents  and  profits  (a).  accounts. 

Interest  is  allowed  on  proper  advances  made  by  the  mortgagee  interest  on 
for  the  benefit  or  support  of  the  estate,  and  the  security;  thus  ^J^-^^ggg 
interest  has  been  allowed  upon  fines  paid  for  the  renewal  of  lease- 
holds (6),  or  premiums  on  hfe  policies  (c),  or  sums  expended  in 
support  of  the  title  (d) ;  or  in  the  redemption  of  land  tax  (e),  or  in 
improvements  (/) ;  on  costs  paid  under  an  indemnity  (g) ;  on  interest 
paid  under  a  covenant  to  indemnify  {h) ;  but  not,  as  a  general  rule, 
on  sums  expended  for  repairs  (i),  nor  on  a  debt,  the  payment  of 
which  has  been  delayed  by  the  conduct  of  the  mortgagee  (k). 


(4.)  Subsequent  interest  and  carrying  on  accounts. 
The  rule  now  is  not  to  compute  interest  upon  interest  certified 

(t)  1  Ba.  &  Be.  385.  (,d)  Godfrey  v.  Wataon,  3  Atk.  518. 

(u)  Sandon  v.  Hooper,  sup.  (e)  Enoioles  v.   Chapman,   Set.   Dec. 

(a;)  Ogden  v.  Battams,   1  Jur.  K   S.  1070,  ed.  4. 

791,  V.  C.  "Wood.  (/)    Quarrell    t.   Beckford,    1    Mad. 

{y)  lb.  281 ;   Webb  v.  BorJce,  2  Soh.  &  Lef.  676. 

{z.)  Cook  V.  Thomas,  24  W.  K.  427,  {g)  Wainman   v.    Bowker,   8    Beav. 

V.  C.  Malins.  363. 

(a)  Elmer  v.  Creasy,  9  Ch.  69.  (h)  Executors  of  Fergus  v.  Core,  1  Sch. 

(6)  Manlmie   v.   Bale,    2    Vem.    84 ;  &  Lef.  107. 

Loam  V.  Mertins,  3  Atk.  4 ;   Woolley  v.  (i)  Set.  Deo.  1067,  ed.  4. 

Drag,  2  Anst.  551.  (i)  Thornton  t.  Comt,  3  De  G,  M.  & 

(c)  Bellamy  v.  Brickcnden,  2  Jo.  &  H.  G.  293,  301  ;  17  Jnr.  151. 
137 ;  Hodgson  v.  H.  2  Keen,  704. 
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Chap.  Si. 


Carrying  on 
accounts  after 
decree. 


Tolls. 


to  be  due  (1),  except  where  a  later  mortgagee  pays  off  a  prior 
mortgage  under  a  foreclosure  or  redemption  decree  (m). 

After  the  amount  has  been  certified,  the  mortgagee  should  not 
receive  any  rents  or  other  monies  on  account  of  the  estate.  If  the 
mortgagee,  by  such  receipt  before  default,  vary  the  amount  certified, 
the  account  must  be  carried  on,  and  a  new  day  fixed  for  redemp- 
tion (n). 

The  mortgagee  will  not  be  allowed  to  avoid  this  by  verifying  the 
subsequent  receipts,  and  paying  over  the  amount  (o) ;  but  he  must 
account  by  affidavit  for  such  subsequent  receipts  (p). 

The  receipt,  however,  of  rent  or  other  monies  after  default,  and 
before  affidavit  of  default,  does  not  make  a  further  account  neces- 
sary {q). 

In  case  of  receipts  at  frequent  and  irregular  intervals,  as  of  tolls, 
after  the  first  day  fixed  for  payment,  the  mortgagee  was  ordered 
to  appropriate  such  receipts,  in  satisfaction  of  the  subsequently 
accruing  interest  (r). 


Allowing 
mortgagor  to 
fence  Trith  the 
mortgage. 


(5.)  Mala  fides  o/ mori^a^'ee. 

If  a  mortgagee  act  mala  fide,  either  with  regard  to  subsequent 
incumbrancers  or  creditors  of  the  mortgagor,  or  with  regard  to  the 
mortgagor  himself,  he  will  be  personally  responsible ;  as,  if  he  be 
guilty  of  gross  mismanagement  in  conducting  a  business  (s),  or  in  the 
cultivation  of  the  estate  (t),  or  if  he  permit  the  mortgagor  to  make 
use  of  his  mortgage  as  the  first  incumbrance  to  keep  out  other 
creditors :  in  an  instance  of  which,  a  mortgagor  having  become 
bankrupt,  and  the  mortgagee  refusing  to  enter,  the  assignees 
brought  ejectment,  and  the  mortgagee  permitted  the  bankrupt  to  take 
the  profits,  and  to  fence  against  the  assignees  with  the  mortgage, 
and  it  was  decreed  that  the  mortgagee  should  be  charged  with 
profits  from  the  time  of  the  ejectment  delivered  (w). 

A  mortgagee  in  possession  of  leaseholds  was  charged  for  per- 


(Z)  Whatton  v.  Cradodk,  1  Keen.  267  ; 
Brewin  v.  AvMin,  2  ih.  211. 

(ot)  Seton,  1084,  ed.  4. 

{»)  Ga/rlick  t.  Jackson,  i  Beav.  154  ; 
Alden  v.  Foster,  5  ib.  592 ;  Mlia  v. 
Qriffiths,  7  ib.  83 ;  Frees  v.  Cohe,  6  Ch. 
645. 

(o)  Buchanan  v,  Oreenway,  12  Beav. 
355. 
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(p)  Oxenhamv.  Ellis,  18  ib.  593. 

(j)  Constable  v.  Hovnck,  5  Jur.  N.  S. 
331,  V.  C.  "Wood. 

[r)  Gumey  v.  Duckett,  V.  C.  Stuart, 
Set.  1122,  ed.  4. 

(s)  Chaplm  v.  Young,  33  Beav.  330. 

(«)  Wragg  v.  Denham,  2  Y.  &  0.  Exo. 
117. 

(u)  Chapman  v.  Tanner,  1  Tern.  267. 


Sect.  6.  MALA  FIDES  OF  MORTGAGEE.  1113 

mitting  the  forfeiture  of  a  lease  by  breach  of  a  covenant  to  complete  Mortgagee 
buildings  (X).  St^.^ 

For  the  duties  and  liabilities  of  the  mortgagee  in  possession  in  Eepaits. 
regard  to  repairs,  see  sup.  pp.  746,  1110. 

Deterioration  of  security  by  non-claim  precludes  the  mortgagee  Deterioration 
from  following  the  other  assets.  Thus,  where  a  mortgagee  waited  claim, 
for  fourteen  years,  during  which  the  security,  which  was  of  a 
wasting  nature,  so  deteriorated  in  value  as  to  become  insufficient 
for  the  payment  of  the  debt,  he  was  not  allowed  to  compel  legatees 
under  the  will  of  the  mortgagor  to  refund,  though  such  of  the 
general  assets  as  were  still  otherwise  available  were  made  liable  (y). 

So  if  the  mortgagee  enter,  and  afterwards  permit  the  mortgagor  Allowing  mort- 

.  gagortoreoeiTO 

to  receive  the  rents,  on   an  action  by  a  subsequent  creditor  to  rents  after 


redeem,  he  will  be  charged  with  all  the  profits  he  might  have  made  ^j^g^ 

after  his  entry  (^).     But  the  mortgagee  will  not,  in  such  case,  be 

answerable  for  profits  which  he  might  have  made  previously  to  the 

date  of  the  next  incumbrance  (a) ;  nor,  indeed,  it  should  seem,  for 

the  profits  which  he  might  have  received  prior  to  notice  of  such 

subsequent  incumbrance  (6). 

If  the  first  mortgagee,  with  notice  of  a  subsequent  iacumbrance,  Or  to  receive 

the  proceeds  of 
concur  with  the  mortgagor  m  a  sale,  and  permit  the  mortgagor  to  sale. 

receive  the  money,  it  shall  sink  so  much  of  the  mortgage  debt  as 

against  the  second  mortgagee  (c). 

In  another  case,  in  which  the  mortgagee  having  brought  eject-  Preventing 
ment,  and  then  refused  to  take  out  execution,  and  the  rent  being  in  ejecting tenam. 
arrear,  the  mortgagor  could  not  eject  the  tenant  by  reason  of  the 
mortgagee's  judgment,  the  Court  ordered  that,  unless  the  mort- 
gagee took  out  execution  before  the  end  of  the  term,  he  should  be 
answerable  for  the  profits,  as  in  case  of  wilful  default  (d). 

In  a  case  where  an  estate  was  conveyed  to  the  mortgagee  on 
trust,  after  a  period  of  ten  years,  to  sell  by  a  certain  day,  and  to 
apply  the  interim  rents  in  reducing  the  mortgage  debt  with  ulterior 
trusts  over,  in  favour  of  the  mortgagor's  wife  and  children,  on  a  biU 
filed  by  the  mortgagee  against  the  mortgagor,  his  wife  and  children, 

(k)  Ferry  v.    Walker,  1  Jur.  N.   S.  2  Sch.  &  Lef.  655. 
746,  V.  C.  Stuart.  (<>■)  Maddocks  v.   Wren,  2  Kep.  in  Ch. 

{y)  Ridgway  v.  Newstead,  2  Giff.  492  ;  109. 

6  Jur.  N.  S.  1185  ;  3  De  G.  F.  &  J.  474  ;  (i)  Sed  quaere. 

7  Jur.  N.  S.  451  ;  9  W.  R.  401.  (c)  Bentham  v.  Haiiicourt,  sup. 

(z)  Chapman   v.    Tanner,  sup.;   Cop-  (d)  Ihike  of  Buckinghan  v.    Gayer, 

pring  v.  Cooke,  1  Vern.  270  ;  Beivtham  v.       1  Vern,  258. 
Haincourt,  Pre.  Ch.  30  ;  Loftiis  v.  Swift, 
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Chap.  84. 


Eesponsi- 
bilities  in 
regard  to 
tenants. 


The  rate 
of  rent. 


for  an  account  and  sale,  it  was  held  that  the  mortgagee  could  not 
be  made  responsible  for  the  rents  during  the  time  that  he  had  not 
been  in  possession,  at  least,  without  a  cross  bill  filed  (e). 

The  mortgagee  is  liable  if  he  refuse  or  remove  a  sufl&cient 
tenant  (/) ;  but  the  evidence  must  be  distinct,  and  the  mortgagee 
will  not  be  subject  to  minute  inquiries  whether  he  could  have  got 
more  rent,  and  the  like,  and  he  may  be  excused  for  not  accepting 
a  higher  offer  if  the  tenant  is  in  arrear,  and  by  removing  him  the 
arrear  might  have  been  lost  {g) ;  and  it  is  the  duty  of  the  mort- 
gagor to  give  notice  to  the  mortgagee,  that  the  estate  may  be  made 
more  productive ;  and  if  the  mortgagor  omit  to  do  so,  or  is  party  to 
any  act  to  prevent  the  letting  {h),  he  cannot  charge  the  mortgagee 
with  mismanagement. 

But  where  the  mortgagee  has  distrained  for  rent,  he  is  not  bound 
to  defend  doubtful  actions  respecting  the  goods  distrained  (i) ;  but 
he  is  liable  if  a  debt  becomes  irrecoverable  by  his  wilful  default  {k). 

The  mortgagee  accounts  for  rent  according  to  the  rate  which  has 
been  reserved,  and  the  rate  at  which  the  premises  were  let  when  he 
took  possession  wUl  be  taken  to  be  the  rate  at  which  it  was  let 
during  the  whole  time  of  his  possession,  unless  the  contrary  is 
shewn  (i) ;  and  where  a  lease  by  the  mortgagor  to  the  mortgagee  is 
set  aside,  the  mortgagee  will  not  be  charged  with  more  than  the 
rent  reserved  in  the  lease,  unless  it  is  proved  that  a  higher  rent 
could  have  been  obtained  (m) ;  and  the  rate  resei-ved  will  be  con- 
tinued until  the  first  payment  after  action  brought,  from  which  time 
a  fair  rent  will  be  fixed  by  the  Court  (n) ;  and  generally  the  mort- 
gagee cannot  usually  be  charged  with  more  than  he  has  received, 
or  according  to  the  actual  value  of  the  land,  unless  it  can  be  proved 
that,  but  for  his  gross  default,  mismsinagement,  or  fraud,  he  might 
have  received  more  (o). 


[e)  Beare  v.  Prior,  6  Beav.  183. 

(/)  Anon,  1  Vem.  45. 

(g)  Metcalf  v.  Campion,  1  Mol.  238 ; 
Hughes  v.  Williams,  12  Ves.  493  ;  Brail- 
don  V.  B.  low.  E.  287,  V.  C.  Kindersley. 

(A)  Lord  TrimUston  v.  Samill,  1  Ba. 
&Be.  385. 

(i)  Cocks  r.  Gray,  1  Giff.  77  ;  3  Jm-. 
If.  S.  1115  ;  26  L.  J.  Ch.  607. 

{k)  Williams   v.    Frice,   1  S.   &  S. 


581  :  Mayer  v.  Murray,  8  Ch.  D.  428, 
M.  R. 

{l)  Blacklocky.  Barnes,  Sel.  Ca.  in  Ch. 
S3. 

(m)  Guiiins  v.  Creed,  2  Soh.  &  Lef. 
214. 

(n)  Webh  v.  Borke,  ib.  661. 

(o)  Wragg  v.  Denham,  2  Y.  &  C.  Exo. 
117  ;  6  L.  J.  N.  S.  Eq.  Ex.  38. 
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(6.)  Ships. 

As  to  the  rights  and  duties  of  mortgagees  in  possession,  of  ships 

see  (p).     How  far  a  mortgagee  not  in  possession  of  the  ship  has  a 

right  to  overrule  contracts  entered  into  by  the  mortgagor,  see  (q). 

Under  the  provisions  of  the  Merchant  Shipping  Act,  17  &  18  Merchant 

Ji-i-     &  '  Shipping  Act. 

Vict.  c.  104,  s.  70,  the  mortgagor  of  a  ship,  so  long  as  the  mort- 
gagee is  out  of  possession,  retains  as  registered  owner  all  the  rights 
and  privileges  of  ownership ;  and  all  contracts  made  by  him  are  valid, 
so  long  as  they  do  not  materially  impair  the  security.  The  mort- 
gagee of  a  ship  will  be  restrained  from  dealing  with  the  ship  in  such 
a  way  as  to  interfere  with  the  rights  of  the  persons  who  have  executed 
a  charterparty  granted  or  confirmed  by  the  mortgagor,  unless  it  is  where  charter 
of  such  a  nature  as  to  prejudice  his  security  (r).  ^^"^  ^' 

The  mortgagee  of  a  ship  may  use  her  as  a  prudent  owner 
would  (s). 

In  an  action  to  redeem  the  mortgage  of  a  ship,  the  expenses  of 
taking  and  holding  possession  of  the  ship  are  properly  chargeable 
as  just  allowances  under  C.  0.  23,  r.  16,  without  any  direction  ia 
the  decree  for  the  purpose  (t). 

A  mortgagee  in  possession  of  a  ship  will  not  be  charged  with 
wilful  default  for  not  concurring  in  a  hazardous  charterparty  (w). 


(7.)  Account  binding  on  subsequent  incumbrancers. 

The  account  taken  in  chambers,  between  the  mortgagor  and  first 
mortgagee,  will  be  binding  on  subsequent  incumbrancers  (x),  pro- 
vided that  the  decree  necessarily  decides  the  right  between  the  co- 
defendants,  as  in  the  case  of  decrees  of  foreclosure,  which  provide 
for  the  claims  of  all  parties ;  but  otherwise  it  was  not  so  before  the 
Jud.  Act ;  thus  in  a  suit  for  redemption  by  mortgagor  against  several 
incumbrancers,  the  accounts  taken  were  not  binding  as  between  the 
co-defendants ;  and  as  a  corollary  to  this  rule  one  of  such  parties, 

{p)  Marriott  v.    The    Anchor   Sever-  Gibson,  IJ.  &  H.   85  ;  7  Jur.  X.  S.  282 

sionaryCo.,  2  Giff.  457;  affirmed  3  De  {t)PFillcesv.Saunwn;7Ch.'D.188,M..'R. 

G.  F.  &  J.  177.  («)  Samuel  Y.  Jones,  7  L.  T.  N.  S.  760, 

(})  Collins  V.  Lamport,  13  "W.  R.  283  ;  V.  C.  Wood. 

11  Jur.  N.  S.  1,  L.  C;  aad.sup.  p.  562-3.  (a)  NeedUr  v.  DeebU,  1  Ch.  Ca.  299  ; 

(r)  Collins  v.  Lamport,  sup.  Williams  v.   Day,   2  *.   32 ;  Sherman 

(s)  European,   itc.   Co.  v.   Jl.  M.   S.  v.    Cox,   3  Rep.  in  Ch.   85.     Crisp  v. 

Packet  Co.,  4  K.  &  J.  676  ;  De  Mattos  v.  Ecath,  7  Vin.  Ab.  52. 
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Accounts  when 
binding  re- 
mainderman 
and  others. 


thougli  he  had  become  plaintiff  in  an  action  of  revivor  was  not  allowed 
to  exhibit  interrogatories  for  the  examiaation  of  the  co-defendants 
in  the  first  suit  (3/).     See  Jud.  Act,  1875,  Ord.  L. 

But  an  account  stated  between  the  mortgagee  and  tenant  for 
life,  will  be  binding  on  a  contingent  remainderman  comiag  after- 
wards into  esse  (2) ;  and  an  account  stated  between  the  mortgagee 
and  trustees  of  a  bankrupt  will  be  binding  on  all  parties 
claiming  under  the  bankrupt  (a) ;  and  an  account  taken  during 
minority,  will  be  binding  on  the  infant  (6).  In  every  case  the 
When  accounts  account  is  liable  to  be  opened  for  fraud,  or  the  party  will  be 
allowed,  in  case  of  specific  error  alleged  and  proved,  to  surcharge 
and  falsify;  he  cannot,  however,  in  the  latter  case,  go  into  the 
general  account  (c),  though  fraud  will  be  a  sufBcient  ground  to 
open  the  whole  account  {d) ;  but,  if  he  be  at  liberty  to  surcharge 
and  falsify,  he  is  not  merely  confined  to  errors  in  fact,  but  may,  it 
is  said,  take  advantage  of  errors  in  law  (e). 


Annuity. 


Mortgage  to 
solicitor  for 
costs. 


(8,)  Generally. 

A  grantor  of  an  annuity  cannot  maintain  an  action  for  an 
account  of  the  rents  and  profits  received  by  the  annuitant,  under  a 
demise  for  securing  the  annuity,  without  an  offer  to  redeem  on  the 
terms  contained  in  the  deeds,  or  on  equitable  terms  to  be  settled 
by  the  Court  (/). 

There  appears  no  legal  objection  to  an  attorney  taking  a  mort- 
gage security  for  his  bill  of  costs  actually  due,  pending  the  litiga- 
tion; but  if  the  security  be  taken  for  an  unsettled  account,  an 
action  for  a  general  account  will  at  any  time  lie  against  him  (g) ; 
and  although  it  is  a  rule  that  a  settled  account  shall  not  be  opened 
unless  particular  errors  are  pointed  out,  yet  if,  on  an  action  filed 
by  a  client  against  his   solicitor,  alleging  error   generally  in  an 


(y)  CoUmgham  v.  Earl  of  Shrewsbury,  Power,  1  Sch.  & 

3  Ha.  627  ;  15  L.  J.  Ch.  iil.  GoUwin,   9  Ves, 

(z)  Allen  V.  Papworth,  1  Ves.  S.  164.  Vawdry,  2  Atk. 

(a)  Knight  v.  Bamp/eild,  1  Vern.  179.  {d)  Vernon  v. 

(6)  Badham  v.  Odell,  4  Bro.   P.   C.  Oh.  576,  ed.  5. 

349.  (e)  Roberts  \. 

(c)  Needier  v.  Deeble,  1  Ch.  Ca.  299 ;  (/)  Knebell  v. 

Williams  v.  Day,  2ib.S2;  Sherman  v.  Cox,  1 5. 

3  Rep.  in  Ch.  85  ;  Crisp  v.  Heath,  7  Vin.  {g)  Detillin  v. 

Ab.  52;  Allen  v.  Papworth,  sup. ;  Knightv.  Williams  v. 

Bampfeild,sv^.;Badhamv.0del,sup.;aa6L  Tripp,  ib.  322  ; 

see  Taylor  v.  Haylin,  2  Bro.  C.  C.  310  ;  79  ;  sup.   p.    89( 

Johnson  V.   Ourti^ili^^2^^^I^rcr^soM  ''^-  '"'■  ^' 


Lef.  192  ;  Chambers  v. 
266,   and  Vernon   v. 
119. 
Vawdry,  sup.  ;  1  Dan. 


m,  2  Atk.  112. 
White,  2  Y.  &  C.  Exc. 

Gale,  7  Ves.  583.     See 

;,  Jac.  698  ;  Jones  v. 

Pitcher  v.  Rigby,  9  Pri. 

6  ;  Hiles  v.   Moore,  17 

C. 
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account  settled  between  them,  the  solicitor  admit  the  fact,  the 
account  will  be  opened  (h). 

And  if  a  solicitor  having  taken  a  mortgage   security  charges  Illegal  charges. 
poundage  in  his  account  on  the  amount  of  rents  received,  without 
informing  his  client  that  he  has  legally  no  right  so  to  do,  the  mort- 
gagor will  be  allowed  to  surcharge  and  falsify,  notwithstanding  his 
acquiescence  in  the  charge  (t). 

If  a  client  has  paid  his  solicitor's  bill  of  costs  without  pressure  Afterpayment, 
or  undue   influence,  and  afterwards  wishes  to  have  it  taxed,  he 
must  state  and  prove  that  the  bill  contains  such  grossly  improper 
charges  as  furnish  evidence  of  fraud  {k). 

If  an  account  be  taken  in  chambers,  and  no  further  procsedings  Aocoutit  on 

are  had,  and  afterwards  a  second  account  is  directed,  it  will  be  former 

taken  from  the  foot  of  the  first  account  (Z),  accountp. 

A  mortgagor  is  not  bound  by  an  account  (to  which  he  is  not  a  Account 

between 
party)  stated  between  the  mortgagee  and  his  assignee  (m).     The  assignee  and 

consequence  is,  that  an  assignee  is  in  such  case  liable  to  account  """  ^^^' 

for  all  the  profits  received  by  the  mortgagee,  and  the  intermediate 

assignees,  and  the  mortgagor  need  make  the  last  assignee  only  a 

party  to  his  action  (?i). 

If  a  mortgagee  in  possession  assign  his  mortgage  without  the  Assignment  to 

concurrence  of  the  mortgagor  to  an  insolvent  person,  he  will  be 

liable  for  the  rents  as  well  before  as  after  assignment,  because  he 

is  in  some  sort  a  trustee  of  the  estate  (o). 

Where  a  mortgagee  by  deposit  of  title  deeds  is  also  a  creditor  of  ^°°^  i^^''*  °°* 
°  °         J       r  payable  out  of 

the  mortgagor  in  respect  of  a  book  debt,  and  agrees  to  a  sale  of  sale  monies, 
the  estate,  he  cannot  appropriate  an  instalment  of  the  purchase 
money  received  by  him  from  the  mortgagor,  to  the  payment  of  the 
book  debt  (p). 

(A)  Matthews  v.  Wallwyn,  i  Ves.  118  ;  (i)  Langstaffe  v.  Fenwick,  10  Ves.  405; 

and  see  Lawless  v.  Mansfield,  1  Dr.  &  and  see   Wragg  v.  Denham,  2  Y.  &  C. 

W.  559  ;  Jones  v.  Mogetl,  3  J.  &  L.  636  ;  Exc.  117. 

Oomley  v.  Wood,  ib.  678  ;  Coleman  v.  {*)  Horloch  v.  Smith,  2  My.    &  Cr. 

Mellersh,  2  Mao.  &  G.  309 ;  Holland  v.  495. 

H.  1  Dm.  391  ;  Blagravev.  South,  2  K.  (0  Procter  v.   Cowper,  .2  Vern.  377  ; 

&  J.    609  ;  affirmed  8  De  G.   M.  &  G.  Morris  t.  Islip,  20  Beav.  654. 

620  ;  Morgan  v.  Hig'gins,  1  Giff.  270  ;  5  (m)  Sup.  p.  654  (e). 

Jnr.  N.  S.  236  ;  Jiuld  v.  Ollard,  tJ.  755,  (n)  Chambers  v.  Goldmin,  sup. 

V.  G.  Stuart ;  &irl  Dundonald  v.  Mas-  (o)  See  sup.  p.  654. 

ierman,  7  Eq.  518,  V.  C.  James  ;  Eyre  {p)  Young  v.  English,  7  Beav.  10. 
y.  Hughes,  2  Ch.  D.  148,  V.  C.  Bacon, 
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1.  Receiver  appointed  by  the  Court     ....  1118 

2.  Receiver  appointed  by  the  parties       .         .         .     .  1124 

3.  Receiver  appointed  under  Lord  Cranworth's  Act     .  1126 

(1.)  Receiver  appointed  by  the  Court. 

In  reference  to  the  appointment  of  a  receiver  by  the  Court  (a), 

on  application  by  the  naortgagee,  the  rule  before  the  Jud.  Act  was, 

Mortgagee         that  if  the  mortgagee,  having  the  legal  estate,  neglected  to  take  the 

estate  ^^*  precaution  of  an  agreement  with  the  mortgagor  for  the  appointment 

of  a  receiver,  he  could  not  obtain  such  appointment  by  order  of  the 

Court,  but  must  have  proceeded  to  eject  the  mortgagor  (fc),  and  he 

was  made  to  pay  the  costs  of  the  motion  for  a  receiver  (c),  although 

under  special  circumstances,  a  receiver  was  granted  at  the  instance 

of  a  mortgagee  having  the  legal  estate  {d).     An  exception  also  was 

made  in  matters  relating  to  trade  (e),  and  in  case  of  an  undivided 

moiety  (/). 

Jud.  Act.  £y  ^^jjg  j^^_  ^Q^^  2gy3  ^g-^^  g^  recciver  may  be  appointed  by  an 

interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that  sucih  order  should  be 
made,  and  any  such  order  may  be  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court  shall  think  just. 

Under  this  sect.,  the  appointment  of  a  receiver  was  extended 
to  the  whole  property  comprised  in  the  security,  as  to  part  of  which 
the  incumbrancer  was  a  legal,  and  as  to  part  equitable  mortgagee  Qi), 

{a)  36  &  37  Vict.  c.  66,  s.  25  (8).  (/)  Fall  v.  Elkins,   9  W.   R.   861, 

(J)  Berru-y  v.  Sewdl,  1  J.  &  W.  647.  M.  E.  ;  Holmes  v.  Bell,  2  Beav.  298. 

(c)  Sturch  V.   Toung,  5  Beav.  557 ;  12  (g)  36  &  37  Viot.  c.  66,  s.  25  (8). 

L.  J.  Oh.  56.  {h)  Pease  v.  Fletcher,  1  Oh.  D.  273, 

{d)  Aclcland  v.    Gravcner,    31    Beav.  V.   C.   Bacon ;  notwithstanding  Haber- 

482  ;   White  v.  Smale,  22  ib.  72.  shon  v.  Gilt,  W.  N.   1875,  p.  231 ;  20 

(e)  FHpp  V.  Chwrd  B.  G.  11  Ha.  241 ;  Sol.  J.  219,  J.  Quain. 
17  Jur.  887,  V.  0.  Wood. 
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and  the  Court  of  Appeal  can  appoint  a  receiver,  though  no  order  has 
been  made  in  the  Court  below  (i). 

If  the  first  mortgagee  be  in  possession,  the  Court  will  not,  in  Mismanage- 
general,  on  the  application  of  a  subsequent  mortgagee  appoint  a  mortgagee. 
receiver  {k),  but  the  second  mortgagee  must  redeem  the  first ;  and 
a  charge  of  mismanagement  and  collusion  is  not  sufficient  ground 
on  motion  before  defence,  to  take  the  possession  from  him  (Z) ;  and 
in  order  to  deprive  a  mortgagee  of  the  possession,  on  the  ground  of 
mismanagement,  the   charge  must  be  of   a  clear   and  specified 
nature  (m) ;  but  a  receiver  was  granted  at  the  suit  of  second  incum- 
brancer after  decree  against  the  first  mortgagee,  who  could  not  show  When  receiver 
satisfactorily  on  affidavit  that  nothing  was  due  (n).     So  as  against  ^"tgagge,  " 
trustees  having  the  management  of  the  estate,  where  there  are  prior 
charges  and  the  management  does  not  appear  improper  (o). 

But  if  the  first  mortgagee  be  not  in  possession,  a  second  mortgagee  Second  mort- 
may  have  a  receiver,  without  prejudice  to  the  rights  of  the  first  (p),  f^ffj^jj  *" 
although  the  mortgagor  has  not  appeared  to  the  suit  and  is  out  of  the 
jurisdiction  (q). 

In  a  suit  by  an  equitable  mortgagee  to  enforce  his  security,  a  Equitable 
receiver  will  be  appointed  before  defence,  if  the  non-interference  of  '^"^^s^e. 
the  Court  would  expose  the  plaintiff  to  the  danger  of  loss  (r).  And 
in  cases  of  urgency  the  Court  will,  even  before  appearance,  upon  the 
motion  of  the  equitable  mortgagee,  after  notice  served  by  special 
leave  upon  the  mortgagor,  appoint  a  receiver,  although  an  injunction 
is  not  asked  by  the  action  (s) ;  and  if  the  mortgagor  is  resident  out 
of  the  jurisdiction,  the  Court  will  dispense  with  service  of  motion  (t). 

So  where  the  debtor  has  agreed  to  give  (w)  a  mortgage  and  has  On  agreement 
not  performed  the  agreement,  and  the  interest  is  inarrear  (x) ;  and    '"■*™°''*g'^e- 
in  other  cases  where  the  right  to  the  possession  is  the  subject  in 
dispute,  and  the  title  of  the  plaintiff  appears  to  the  Court  to  be  the 
best,  a  receiver  will  be  appointed  as  against  the  legal  estate  (y) ; 

(i)  ffyde  v.  Warden,  1  Ex.  D.  309.  £ishop  of  Bath  and  Wells,  2  Dick.  608  ; 

(k)  Bemey  v.   Sewell,  aup.  ;   and  see  Price    v.     Williams,    Geo.    Coop.    31  ; 

Codnngton    v.   Parker,    16  Ves.    469  ;  Archdeacons.  Bowes,  3  Anst.  752. 

Quarrell    v.     Bechford,    13     ib.    377  ;  (?)  Tanfield  v.  Irvine,  2  Euss.  149. 

Faulkner  v.  Daniel,  3  Ha.  204.  (r)  Aberdeen  v.  ChUty,  3  Y.  &  C.  379. 

(l)  Bemey  v.  Sewell,  sup.  («)  Meaden  v.  Sealey,  6  Ha.  620. 

(ot)  Bowe  V.  Wood,  2  J.  &  AV.  553.  (t)  Tanfield  v.  Irvine,  sup. 

{n)  Miles  v.  Moore,  15  Beav.  175.  (k)  Aberdeen  v.  Chitf.y,  sup. 

(o)  Barkley  v.  Lord  Eeay,  2  Ha.  306.  (x)  Shakel  v.  Duke  of  Marlborough,  4 

(p)  Bemey  v.  Sewell,  sup.  ;  Bryan  v.  Mad.  463  ;  and  see  Duckworth  v.  Traf- 

Cormick,  1  Cox,  422  ;  Dalmer  v.  Dash-  ford,  18  Ves.  283;  Free  v.  mvde,  2  Sim.  7. 

wood,  2  *.  878 ;   and  see  Phipps  r.  {y)  2  Dan.  Ch.  Pr.  1566,  ed.  5. 

Digitized  by  Microsoft® 


1120 


RECEIVEE. 


Chap.  86. 


Offer  to  pay 
first  mortgagee. 


Application  for 
receiver  by  a 
defendant. 


Mortgage  ty 
vendee  after 
contract  of 
Bale. 


Office. 


Trustee 
refusing  to 
actr 


and  even  as  against  the  first  mortgagee  in  possession  a  receiver  will 
be  appointed,  if  the  party  applying  offer  to  pay  off  such  mortgagee 
according  to  his  own  demand,  and  the  latter  refuse  to  accept  what 
is  due  to  him,  or  will  not  swear  that  anything  is  due ;  and  the 
Court  will  oblige  the  latter  to  give  security,  on  payment  being  made 
him  of  the  sum  that  he  swears  to,  to  refund  if  it  shall  appear 
upon  account  that  he  has  received  too  much  (z). 

Where  a  bill  for  redemption  was  filed  by  a  mortgagor  against  two 
mortgagees,  the  M.  E.  refused  an  application,  made  by  one  of  the 
defendants,  for  the  appointment  of  a  receiver  as  against  the 
mortgagor  in  possession,  but  seemed  of  opiaion  that  it  might  be 
done  upon  petition,  after  notice  to  the  plaintiff  (a). 

In  a  case  where,  by  a  contract  for  sale,  the  vendor  was  to  convey 
at  the  end  of  five  years,  and  in  the  meantime  the  vendee  was  to  pay 
interest,  out  of  the  rents,  on  the  purchase  money,  and  the  vendor 
had  a  power  of  re-entry  on  default  of  payment  for  twenty  days,  and 
the  vendee  mortgaged  his  interest  under  the  contract  in  order  to 
pay  the  interest  due,  and  the  vendor  agreed  to  waive  the  power  of 
re-entry,  but  afterwards  entered  under  that  power,  the  Court 
appointed  a  receiver,  on  the  motion  of  the  mortgagee,  who  had  filed 
his  bill  against  the  vendor  and  vendee. 

In  a  case  where  a  husband  had  persuaded  the  trustees  of  his 
wife's  marriage  settlement  to  invest  the  trust  fund,  which  was  settled 
to  her  separate  use  without  power  of  anticipation,  in  the  purchase  of 
real  estate,  of  which  he  had  previously  contracted  for  a  renewal  of  a 
lease  held  by  him,  and  in  the  repairs  of  which  he  laid  out  a  con- 
siderable sum  of  money,  and  the  trustees  had  entered  into  the 
receipt  of  the  rents  in  consequence  of  some  disagreement,  a  motion 
by  the  husband  for  a  receiver  was  refused  wdth  costs  (6). 

A  receiver  will,  it  seems,  be  appointed,  at  the  suit  of  a  judgment 
creditor,  of  the  profits  of  an  office  granted  by  letters  patent  (c). 

A  receiver  will  be  appointed  of  a  mortgage  (part  of  a  testator's 
estate),  against  a  trustee,  who  by  refusing  to  act  has  rendered  a  suit 
necesssary  (rf). 

In  the  case  of  Feistel  v.  King's  College  (e),  the  M.  E., 
after  deciding  on  the  validity  of  the  assignment  of  the  profits 


(2)  2  Dan.  Ch.  Pr.  1666,  ed.  5. 

(o)  Barlow  v.  Gam,  8  Eeav.  329  ;  but 
see  Sickford  v.  Chalhcr,  14  Jur.  997, 
V.  C.  Kolfe. 

(6)  Wiles  V.  Cooper,  9  Bea.  294. 
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(e)  10  iJ.  491,  609. 
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of  the  fellowship,  said  that  he  would  either  appoint  a  receiver  of  Fellowship, 
such  sums  as  might  be  thereafter  appropriated  by  the  college  for 
the  dividend  of  the  debtor,  or  adopt  any  other  mode  of  securing 
the  plaintiff's  interest,  which  might  be  more  satisfactory  to  the 
college. 

Eeceiver  will  not  be  appointed  at  the  suit  of  specialty  creditors 
of  the  testator  against  the  mortgagee  of  the  devisee  of  the  tenant 
for  life  of  an  equitable  interest  (/). 

Eeceivers  are  always  appointed  without  prejudice  to  prior  incum-  ^""^  incum- 
brances  {g). 

The  appointment  of  a  receiver  takes  effect,  not  from  the  date  of  Oommenoe- 
the  order  appointing  him,  though  he  is  named  in  the  order,  but 
from  the  time  when  his  security  is  perfected  (/i) ;  execution  creditors 
without  notice  putting  the  sheriff  in  possession  in  the  interval  were 
not  guilty  of  a  contempt  of  Court  {i).  If  it  is  an  object  that  the 
office  of  the  receiver  should  commence  before  giving  security,  the 
appointment  will  be  made  immediate,  the  solicitor  undertaking  that 
security  shall  be  given  {k). 

When  a  receiver  has  been  appointed  by  the  Court,  it  would  be  Contempt, 
contempt  in  the  first  mortgagee  or  any  creditors  to  proceed  against 
the  premises  without  the  consent  of  the  Court  (Z). 

A  receiver  appointed  by  the  Court  of  Bankruptcy  cannot  interfere  Bankruptcy, 
with  the  right  of  the  landlord  to  distrain  for  a  year's  rent  under 
sec.  34  of  B.  A.  1869  ;  the  landlord  need  not  apply  to  the  Bankruptcy 
Court  for  leave  to  distrain  (m).  But  it  is  a  contempt  of  Court  for 
the  holder  of  a  valid  bill  of  sale  of  goods  of  the  bankrupt,  to  oust 
the  receiver  from  possession  which  he  has  taken  of  such  goods  ;  he 
ought  to  apply  to  the  Court  of  Bankruptcy  for  leave  to  enforce  his 
rights  (k). 

In  a  case  where  the  plaintiff's  bill  in  the  Exchequer  had  been 

(/)  Coope  V.  Cresswell,  12  W.  R.  299,  Angel  v.  Smith,   9  Ves.   335  ;  Anon.  6 

V.  C.  Kindersley.  li.  287  ;  Bryan  v.  Cormick,  1  Cox,  422  ; 

{g)  Eliodes  v.   Lord  Mostyn,   17  Jur.  Ames  v.  Trustees  of  Birkenhead  Docks, 

1007,  V.  C.  "Wood.  20  Beav.  332 ;  1  Jur.  N.  S.  529  ;  Bussell 

(h)  Edwards  v.  E.  2  Oh.  D.  291,  C.  A.  v.  East  Anglian  B.  Co.,  3  Mac.  &  G.  104  ; 

45  L.  J.   Ch.  D.   391  ;  24  \i'.   E.  713  ;  14  Jur.  1033  ;  reversing  *.  967,  V.  0. 

reversing  1  Ch.   D.   454,  V.  C.  Malins ;  Et.  Bruce  ;  Gooch  v.  Eaworth,  3  Beav. 

Defries  v.  Creed,  34  L.  J.  Ch.  607,  V.  C.  428  ;  Exp.  Cochrane,  20  Eq.  282,  V.  C. 

Kindersley ;    but  see  Exp.   Evans,    11  Bacon. 

Ch.  D.  698,  C.  J.  Bacon.  (m)    Exp.    Till,    16    ii.    97,    C.    J. 

(i)  Edwards  v.  E.  sup.  Bacon. 

{k)  Wood  V.  Bamwott,  M.  E.  1878.  (m)  Exp.  Cochrane,  sup. 

{I)  Brooks  V.  OreatJied,  1  J.  feW.  178  ; 

4  c 
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dismissed  with  costs,  and  she  was  entitled  to  a  life  interest  in  real 
estate,  which  was  in  the  hands  of  a  receiver  of  the  Court  of 
Chancery,  the  Court  allowed  the  defendant,  who  had  obtained  an 
order  in  the  Exchequer  for  the  payment  of  his  costs,  to  sue  out  of 
the  Exchequer  such  writ  as  he  might  be  advised,  notwithstanding 
the  possession  of  the  receiver  (o). 

Upon  proceedings  for  disobedience  of  the  order  for  receiver, 
the  order  itself  cannot  be  questioned  (p). 

Upon  application  by  the  mortgagee  or  creditor  for  such  purpose, 
the  course  has  been  either  to  permit  him  to  bring  ejectment,  or 
to  be  examined  pro  inter  esse  suo  (q).  An  examination  pro 
interesse  suo  proceeds  by  interrogatories,  and  a  reference  in 
chambers  to  certify,  if  the  claimant  has  made  good  his  title, 
and  the  certificate  is  set  down  for  consideration,  and  a  final  order 
made  (r).  It  is  not  regular  to  take  exceptions  to  the  report  (s). 
Though  if  it  be  thought  that  the  chief  clerk  has  adopted  some 
general  principle  which  cannot  be  supported,  the  party  complaining 
may  bring  that  point  before  the  Court  (i).  The  order  will  be  made 
as  well  against  a  receiver  as  sequestrators  (w),  and  the  effect  of 
such  an  examination  may  in  general  be  obtained  on  motion  or 
petition  (a;). 

After  the  certificate  has  been  confirmed,  a  reference  may  be 
obtained  to  calculate  principal  and  interest  and  costs,  and  the  rents 
in  the  receiver's  hands  are  to  be  applied,  first,  in  payment  of  costs, 
and  then  in  reduction  of  the  mortgage,  and  possession  will  be  given 
up  (y). 

A  receiver  appointed  by  the  Court  should  enter  into  a  recognizance 
with  two  sureties  (z).  The  Court  will  not  generally  dispense  with 
sureties,  even  by  consent  of  the  parties  interested  (a) ;  but  if  they, 
being  competent  to  consent,  will  appoint  a  receiver  of  their  own 
authority,  the  Court  wiU  allow  him  to  act  without  finding  sureties  (6). 
If  a  receiver  is  appointed  upon  the  misrepresentation  of  the  solicitor 


(o)  Gooch  V.  Saworth,  1  Beav.  d28. 

(p)  Russell  V.  East  Aniglian  B.  C. 
3  Mac.  &G.,154. 

(?)  See  1  J.  &  "W.  178  ;  9  Ves.  338. 

(r)  Hunt  T.  Priest,  2  Dick.  540. 

(s)  Hamlyn  v.  Lee,  1  it.  94. 

it),Shewell  v.  Jones,  2  S.  &  S.  170. 

(m)  Oomme  v.  West,  2  Dick.  472. 

(k)  Walker  v.  Bell,  2  Mad.  21  j 
Tatham  v.  Pwrker,  1  Sm.  &  G.  506  ;  17 
Jur.  909  ;  Dixon  v.  Smith,  1  Sw.  457  ; 
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Dickenson  v.  Smith,  4  Mad.  177  ;  and  see 
1  J.  &  "W.  179,  n. 

{y)  Walker  v.  Bell,  sup. 

(s)  Mead  v.  Lord  Orrery,  3  Atk.  244 ; 
xxiv.  C.  0.  r.  1. 

(a)  Manners  v.  Furze,  11  Beav.  30 ; 
Tylee  v.  T.  17  ib.  583. 

(ft)  Ridout  V.  Mrl  of  Plymouth,  1 
Dick.  68;  Carlisle  v.  C,  Set.,ed.  4, 
1761,  cited  there  ;  Manners 'V.  Furze,  sup. 
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that  he  has  entered  into  the  requisite  security,  the  solicitor  will  be 
responsible  for  any  loss  (c). 

The  tenants  are  ordered  to  attorn  and  pay  their  rents  to  the  Attornment, 
receiver  {d),  and  he  can  distrain  in  the  name  of  the  person  who 
has  the  legal  estate  (e). 

On  a  motion  by  a  receiver  for  an  attachment  for  non-payment  of 
rent,  the  Court  will  not  decide  a  question  of  disputed  tenancy  (/). 

If  it  is  intended  that  his  duty  should  exceed  keeping  down  the 
interest,  the  order  should  specify  it  (g). 

A  receiver  appointed  on  behalf  of  several  mortgagees  cannot  be  Seveml 
discharged  without  the  consent  of  all  (h).  mortgagees. 

A  receiver  may,  it  seems,  be  made  a  party  to  a  suit  instituted  by  Keceivor, 
an  incumbrancer  against  the  owner  of  the  property  or  other  incum-  ^^artv'*'^* 
brancers,  though  he  is  not  a  necessary  party  (i).  In  general,  a 
receiver  in  a  cause  is  not  the  proper  party  to  originate  proceedings, 
and  if  he  is  in  difficulties,  he  should  not  apply  to  the  Court  unless 
the  parties  to  the  suit  refuse  to  do  so,  or  such  parties  have  mis- 
managed the  application  (k). 

The  receiver  will  be  compelled  to  bring  in  his  accounts  regularly  Accounts. 
from  time  to  time  to  shew  the  actual  balance  in  his  hands,  and  he 
may  be  made  to  pay  the  costs  of  an  application  for  that  purpose  (l), 
and  he  must  not  make  interest  of  the  monies  that  come  to  his  hands 
during  the  times  of  passing  his  accounts  (m). 

The  allowance  made  to  a  receiver  depends  upon  the  degree  of  Allowance, 
facility  or  difficulty  experienced  in  collecting  the  rents  or  monies  to 
be  got  in  («).     But  if  he  defend  an  action,  without  the  leave  of  the 
Court,  he  will  not  be  allowed  his  costs  (o). 

If  a  receiver  appointed  by  the  Court  on  the  application  of  an  in-  Misapplication 
cumbrancer,  misapply  the  rents  and  profits,  the  loss  must  fall  on  f^g^o"^®'' 
the  mortgagor  (p).  mortgagor. 

(c)  Simmons  v.  Hose,  31  Beav.  1.  Maclean,  1  Jur.  K  S.  175,  V.  C.  Kin- 

(rf)  Rowley  v.  Sidley,  2  Dick.  630.  dersley. 

(e)  PiU    V.    Snowden,    3    Atk.    750  ;  (.1)  Bertie  v.  iM-d  Abingdon,  8  Beav. 

Riighes  V.  S.  3  Bro.  C.  0,  87.  53. 

(/)  Hcrlert  v.  Hoc,  13  Ir.  Ch.  25.  (m)  Shaw  v.  Modes,  2  Euss.  539. 

(V)  Oresley  v.  Adderley,  1  Sw.  579.  {n)  Day  y.  Cro/t,  2  Beav.  488,  and  as 

(A)  Largan  v.  Bower,  1  Sch.  &  Lef.  to  tlie  principles  of  the  Court  with  re- 

296  ;  Banbrigge  v.  Blair,  3  Beav.  421.  spect  to  allowances    for    extraordinary 

(i)  Lewis    v.    Lord    Zouche,    2    Sim.  services,  see  Malcolm  v.   O'Callaghan,  3 

388  ;   Smith  v.   Sari  of  Effingham,    7  My.  &  Cr.  62. 

Beav.  357.  (")  Swabyv.  Dickon,  5  Sim.  629. 

(ft)    Parker    v.    Dunn,    8    ib.    497;  {p)  IUgge  v.  Bowaler,  3  Bro.  C.  C. 

Ireland  v.   Eade,  7  ib.  55  ;  CluUer  v.  365. 

4  c  2 
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When  a  petition  against  a  receiver,  charging  him  with  default,  has 
been  dismissed  with  costs,  and  the  petitioner  is  unable  to  pay  them, 
the  receiver  may,  even  as  against  incumbrancers  on  the  property, 
retain  the  costs  out  of  his  receipts  (q). 

Eeceivers  appointed  by  the  Court  are  of  course  subject  to  the 
orders  of  the  Court,  and  for  their  duties  and  liabilities,  see 
generally  (r). 

Eents  due  before  the  order  for  receiver,  but  received  by  the 
receiver,  belong  to  the  creditor,  not  the  debtor  (s).  A  receiver 
will  be  granted  of  a  newspaper  (t). 
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(2.)  Receiver  appointed  by  the  parties. 

The  mortgagee  sometimes  stipulates  for  the  appointment  of  a  re- 
ceiver in  order  to  secure  the  advantages,  without  the  responsibilities, 
of  possession.  The  appointment  may  be  by  the  mortgage  or  by  a 
separate  deed.  The  appointment  is  usually  made  by  the  mortgagor, 
but  the  mortgagee  sometimes  joins  ia  the  appointment.  The  lands 
are  sometimes  demised  to  the  receiver  for  a  term  of  years,  but  this  is 
not  recommended  (u).  The  possession  of  the  receiver  is  the  pos- 
session of  the  mortgagor,  and  as  his  agent  he  may  exercise  all  his 
powers,  including,  it  is  conceived,  the  implied  power  of  using  the 
name  of  the  mortgagee  {x}.  But  the  appointment  of  a  receiver  does 
not  of  itself  give  him  an  implied  power  of  distress  (y). 

For  the  frame  of  receivership  clauses,  see  (z). 

With  respect  to  receivers  appointed  by  the  mortgage  deed,  and 
not  by  the  Court,  a  receiver  so  appointed,  with  directions  to  receive 
the  rents  on  trust  to  mate  different  payments  thereout,  is  not,  it 
seems,  liable  to  an  action  at  law  for  money  had  and  received, 
without  some  acknowledgment  on  his  part  to  constitute  him  a 
debtor  (a). 

Where  by  the  terms  of  the  deed  of  receivership  the  receiver  is  to 
be  first  paid  all  his  expenses,  but  is  not  to  be  paid  any  remuneration 
for  his  trouble  until  after  the  payment  of  interest  on  the  mortgages, 
and  from  the  situation  of  the  receiver  (as  being  a  solicitor  practising 
in  London),  it  is  clear  that  he  could  not  be  expected  to  attend 


(g)  Courand  v.  Sanmer,  9  Beav.  3. 

(r)  Dan.  0.  P.  1590,  ed.  5  ;  2  Spence, 
648—9,  689  ;  Set.  Dec.  1002,  ed.  3  ;  424, 
ed.  4. 

(s)  Abbott  V.  Straiten,  3  J.  &  L.  603. 

It)  Chaplin  v.  Young,  6  L.  T.  N.  S. 
97,0. 
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(«)  2  Dav.  Conv.  649,  ed.  3. 

[x)  lb. ;  Trent  v.  HvM,  9  Exc.  14. 

(y)  Ward  v.  Shaw,  9  Bing.  608. 

(k)  2  Dav.  Conv.  652,  ed.  3. 

(a)  Bartlett  v.  XHmond,  14  M.   &  W. 
49 ;  and  see  Pardee  v.  Price,  16  ib.  451  ; ' 
16  L.  J.  Exc,  192. 
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personally  to  the  collecting  of  the  rents,  the  salaries  of  agents, 
employed  by  him  for  that  pm^jose,  will  be  allowed  as  part  of  the 
expenses  (b). 

A  receiver  appointed  by  the  mortgage  deed,  with  power  to  receive  Notice  to  quit 
the  rents  and  eject  tenants,  is  an  agent  of  the  mortgagee,  authorised  e.  28. 
to  give  notice  to  quit,  within  4  Geo.  2,  c.  28,  s.  1,  even,  as  it 
seems,  though  the  appointment  be  made  by  the  mortgagors  with  the 
consent  only  of  the  mortgagees,  and  though  the  mortgagors  are  only 
the  beneficial  owners,  and  their  trustees  joia  in  conveying  the  legal 
estate  and  not  in  the  appointment  of  the  receiver  (c).  And  even  a 
receiver  appointed  by  the  Court  is  an  agent  lawfully  authorised 
mthin  the  statute  {d). 

In  a  case  where  a  mortgagor  (tenant  for  life  with  power  to  charge).  Mortgagee  and 
exercised  that  power  and  joined  with  the  mortgagee  in  appointing  a  receivers, 
receiver,  and  the  construction  put  upon  the  deed  was,  that  the  mort- 
gagee and  another  creditor  should  receive  the  rents  during  the  mort- 
gagor's life,  without  the  mortgagee  incurring  the  responsibility  of 
mortgagee  in  possession ;  the  Court  refused  to  consider  the  receiver 
after  the  death  of  the  mortgager  who  had  survived  the  mortgagee, 
as  the  receiver  of  the  mortgagee's  administratrix  without  further 
evidence  of  some  act  on  her  part,  that  would  constitute  him  her 
receiver  (e). 

Where  a  mortgagee,  under  a  power  for  that  purpose,  appoints  an  Appointment 

.  ,       of  agent  does 

agent  to  manage  the  mortgage  premises,  the  mortgagee  cannot  be  not  put  mort- 
treated  as  mortgagee  in  possession  (/).  pofsesJL. 

Where  the  mortgagee  and  mortgagor  demised  to  the  receiver  Power  of  sale 
under  the  receivership  deed,  it  was  held  that  the  power  of  sale  in  by*appoint- 
the  mortgage  deed  was  not  affected,   and  that  the  receiver  was  "'^°*- 
bound,  without  the  concurrence  of  the  mortgagor,  to  joiu  in  a  con- 
veyance to  a  purchaser  from  the  mortgagee  under  the  power  of 
sale  (g). 

Where  a  receiver  has  been  appointed  by  the  mortgagor  and  the 
first  mortgagee,  no  account  will  be  directed  at  the  suit  of  a 
second  mortgagee  against  the  receiver  in  the  absence  of  the  first 
mortgagee  {h). 

(J)  Gilbertv.  Dyneley,  3  Man.  «5  G.  12.       199,  218.     See  Jefferys  v.  Dickson,  1  Ch. 

(c)  Poole  V.  Warren,  8  A.  &  E.  582  ;  3       183  ;  Latv  v.  Glenn,  2  ii.  641. 

Nev.  &  P.  698.  (g)  Sirm  v.  ffeenan,  3  De  G.  M.  &  G. 

(d)  Wilkinson  v.  Colley,  5  Burr.  2694.       890. 

(e)  Jmies  v.  Smith,  1  Ha.  43.  (A)  Ford  v.  Baekham,  17  Bear.  485. 
(/■)  See  Faulkner    v.    Daniel,  3   ib. 
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(3.)  Appointment  of  receiver  under  Lord  Cranworth's  Act. 

By  23  &  24  Vict.  c.  145,  a  receiver  may  be  appointed  by  a 
mortgagee  in  manner  therein  prescribed,  see  sect.  17  to  23  thereof, 
set  out,  sup.  p.  261 — 2. 

As  to  the  appointment  of  a  receiver  and  manager  of  a  railway  at 
the  suit  of  a  judgment  creditor  under  30  &  31  Vict.  c.  127,  s.  4, 
made  perpetual  by  38  &  39  Vict.  c.  31,  see  (i).  Whenever  the 
judgment  creditor  is  unpaid  the  appoiatment  is  a  matter  of  right, 
and  whenever  the  company  is  carrying  on  its  own  business  and  con- 
ducting its  own  traffic  arrangements,  the  appointment  of  a  manager 
is  '  necessary  '  within  sect.  4.  The  directors  and  secretary,  or  any 
of  them,  may  propose  themselves  as  such  managers  (/c).  The 
difference  between  a  manager  and  a  receiver  is  clear.  The  receiver 
merely  takes  the  income  and  pays  the  necessary  outgoings ;  the 
manager  carries  on  the  trade  or  business  (l). 

(i)  Sup.  360.  14  Ch.  D.  645,  C.  A. 

(k)  Be  Manchester  <fe  Milford  R.  Co.,  (I)  lb.,  p.  653,  per  M.  E. 
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(1.)  A  surety  entitled  to  all  securities. 

A  SURETY,  who  pays  off  the  mortgage  debt  or  any  part  thereof, 
is  entitled  to  the  benefit  of  every  security  which  the  mortgagee  has 
against  the  latter  (a),  whether  the  surety  was  aware  or  was  not 
aware  of  the  existence  of  the  securities  (b) ;  and,  accordingly,  if  a 
bond  is  given  by  principal  and  surety,  and  at  the  same  time  a  mort- 
gage is  executed  by  the  principal  debtor  for  securing  the  debt,  the 
surety  paying  off  the  bond  debt  will  be  entitled  to  stand  in  the 
place  of  the  creditor,  in  respect  of  the  mortgage  (c) 
but  one  specialty,  viz.,  the  mortgage,  because  there  the  payment 
does  not,  as  in  the  case  of  a  bond,  extinguish  the  security  without  a 
reconveyance ;  there  is  something  to  assign  or  transfer  {d). 

The  above  doctrine  does  not,  however,  apply  where  the  surety  is 
a  guarantee  for  one  part  of  the  debt,  and  the  security  is  given  for 


Bond  and 
mortgage. 


So  if  there  be  ^-^^^ 


(a)  Mayhew  v.  Crickett,  2  Sw.  191  ; 
Allen  V.  De  Lisle,  3  Jnr.  N.  S.  928  ;  5 
W.  E.  158,  V.  C.  Stuart  ;  Ooddard  v. 
JFhyte,  2  Giff.  449  ;  6  Jur.  K  S. 
]364. 

(6)  Mayhew  v.  Crickett,  sup ;  Luke  v. 


BrutUm,  18  Beav.  34  ;  8  De  G.  M.  &  G. 
440  ;  2  Jut.  N.  S.  839. 

(c)  Copiay.  Middlelon,  T.  &  R.  231. 

(d)  3  My.    &    K.     195,     per.   Lord 
Brougham. 
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EIGHTS,  &c.,    OF  THE  SURETY. 


Chap.  : 


Before  late 
act  no  transfer 
of  debt  when 
paid  off. 


Unless  a 
separate  bond 
given. 


another  part(e),  but  it  does,  when  the  security  is  given  subse- 
quently though  by  an  independent  transaction  (/). 

Until  the  late  act  (g),  the  surety  could  not  require  an  assignment  of 
the  original  debt,  nor  of  an  instrument  which  became  void  by  pay- 
ment of  the  debt,  as  in  the  simple  case  of  a  joiut  and  several  bond 
by  a  debtor  and  his  surety  {h) ;  nor  could  he  have  compelled  an 
assigimient  of  a  judgment  that  had  been  recovered  by  the  creditor  in 
a  separate  action  against  the  principal  debtor  upon  a  joint  and 
several  promissory  note,  though  the  debt  had  been  satisfied  by  the 
surety  upon  a  judgment  obtained  against  him  in  another  separate 
action  upon  the  same  note,  or  had  been  paid  by  him  without  such 
latter  action  (i) ;  nor  could  he  have  obtained  an  assignment  of  a 
judgment  obtained  against  the  debtor's  bail  or  his  representatives  {k). 
But  he  might  have  obtained  an  assignment  of  a  bond,  note,  or 
judgment,  &c.,  executed  or  given  by  the  principal  debtor,  where, 
as  in  the  case  oiHodgson  v.  Shaw,  the  surety  had  bound  himself  by 
a  sepa/rate  bond  or  other  instrument,  and  that  bond  or  iastrument 
was  paid  off  by  him  or  out  of  his  estate  (/i). 


of  security 
although, 
paid  off. 


(2.)  Mercantile  Amendment  Act,  1856. 

Every  person  (l)  who,  beiug  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such 
debt  or  perform  such  duty,  shall  be  entitled  (m)  to  have  assigned  to 
him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or  other 
security  which  shall  be  held  by  the  creditor  in  respect  of  such  debt 
or  duty,  whether  such  judgment,  specialty,  or  other  security  shall 
or  shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor,  and  to  use  all  remedies 
and,  if  need  be,  upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor  in  any  action  or  other  proceeding  at  law  or  in  equity,  in 


(c)  Wade  v.  Coope,  3  Sim.  155  ;  South 
V.  Bloxam,  2  H.  &  M.  457. 

(/)  Pledge  v.  Buss,  3 okas.  663  ;  6 
Jur.  N.  S.  695  ;  overruling  Newton  v. 
Ohorlton,  10  Ha.  646  ;  2  Drew.  333  ;  and 
see  Lalce  v.  Brutton,  8  De  G.  M.  &  G. 
440  ;  2  Jur.  N.  S.  839  ;  ih.  Pt.  2,  p.  467  ; 
Goates  v.  C.  33  Beav.  249  ;  10  Jur.  N.  S. 
632  ;  Goddard  v.  Whyte,  2  Giff.  449  ; 
Campbell  v.  Bothwell,  38  L.  T.  N.  S.  33, 
C.  P. 


{g)  Inf.,  sect.  2. 

{h)  Copis  V.  Middleton,  T.  &  R.  231  ; 
Hodgson  v.  Shaw,  3  My.  &  K.  190. 

(i)  Sowbiggen  v.  Bourne,  2  Y.  &  C. 
Exo.  462  ;  Armitage  v.  Baldwin,  5  Beav. 
278;  3  My.  &  K.  195-6. 

{k)  Armitage  Y.  Baldwin,  sup. 

{ly  19  &  20  Vict.  c.  97,  s.  6. 

(m)  See  Phillips  v.  Dickson,  8  C.  B. 
N.  S.  391  ;  29  L.  J.  C.  P.  223. 
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order  to  obtain  from  the  principal  debtor  or  any  co-surety,  co- 
contractor,  or  co-debtor,  as  the  case  may  be,  indemnity  for  the 
advances  made  and  loss  sustained  by  the  person  who  shall  have  so 
paid  such  debt  or  performed  such  duty,  and  such  payment  or  per- 
formance so  made  by  such  surety  shall  not  be  pleadable  in  bar  of 
any  such  action  or  other  proceeding  by  him. 

Provided  that  no  co-contractor  or  co-debtor  shall  be  entitled  to  Co-contractor 

only  liable  for 

recover  from  any  other  co-surety,  co-contractor,  or  co-debtor  by  proportion, 
the  means  aforesaid,  more  than  the  just   proportion  to  which,  as 
between   those    parties  themselves,  such  last-mentioned  persons 
shall  be  justly  liable. 

The  statute  applies  to  a  co-debtor  as  well  as  to  a  surety,  and  gives  Act  applies 
a  right  to  an  assignment  of  a  judgment  against  the  debtors,  silthough 
by  discharge  of  the  debt  the  judgment  is  satisfied  (n). 

Although  under  this  provision  a  surety  who  discharges  a  specialty  When  spe- 
debt  becomes  a  specialty  creditor  of  the  principal  debtor,  a  specialty  created, 
debt  is  not  created  by  reason  of  the  enforcement  by  the  surety  of  his 
right  to  indemnity  against  a  specialty  debt,  for  which  he  is  liable, 
but  which  he  has  not  discharged  (o). 

This  act  applies  to  a  contract  made  before  the  act  if  the  breach  Eetrospective. 
takes  place  and  the  payment  is  made  after  the  act  {p). 

A  trustee  suing  his  co-trustee  for  an  indemnity  against  a  breach  Co-trustce 
is  within  this  section  {q). 

The  Court  has  no  power  under  sect.  5  to  enforce  the  remedy  of 
one  co-surety  against  the  other  (r). 


Notice  of 
surety. 


(3.)  Further  securities  by  principal. 

The  right  of  the  surety  to  the  principal  security  is  not  affected  by 
a  further  mortgage  by  the  mortgagor  to  a  person  who  had  notice  of 
the  first  mortgage,  though  the  subsequent  mortgagee  has  got  in  the 
legal  estate  (s). 

Where  the  mortgagor  has  given  a  collateral  security  for  the  Where  a  prior 
original  debt  and  borrows  a  further  sum,  which  is  guaranteed  by 

()i)  Batclicllor  v.  Lawrence,  6  Jur.  N.  S.  Estate,  5  Eq.  209,  M.  R. 

1306  ;  9  C.  B.  N.  S.  643  ;  9  W.  R.  373.  (g)  Lockhart  v.  Seilly,  sup. 

See  Silk  v.   Eyre,  9  Ir.  R.  Eq.  393  ;  Se  (r)  Phillips  v.  Dickson,  sup. 

Swan,  i  ib.  209.  («)  Drew  v.  Lociett,  32  Beav.  499  ;  9 

(o)  Fergussonv.  Gibson,   14  Eq.   379,  Jur.  N.  S.  786;  xaAsRa  Bowkerw.  Bull, 

V.  C.  Wiekens.  1  Sim.  N.  S.  29  ;  Lancaster  v.  Evors,  10 

(p)  Lockhart  Y.  EMlly,  1  De  G.  &  Jo.  Beav.  154. 
476  ;  27  L.  J.  Ch.   54  ;  Re  Cochrane's 
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BIGHTS,   &c.,  OF  THE  SURETY. 


Chap.  86. 


Indemnity 
on  other 
property. 


Surety  for 
Crown  debtor. 


Condition  not 
performed. 


the  surety,  the  latter  is  entitled  to  the  surplus  value  of  the  securities 
after  payment  of  the  original  debt  towards  payment  of  that  for 
which  he  is  surety  (t). 

If  the  surety  take  from  his  principal  by  way  of  iademnity  a 
security  upon  other  property,  he  loses  his  right  to  the  principal 
security  (u),  unless  he  did  so  iu  ignorance  of  the  principal  security, 
which  was  available  for  his  indemnity  (v). 

A  surety  for  a  Crown  debtor  may  obtain  an  order  iio  stand  in  the 
place  of  the  Crown  and  to  have  the  benefit  of  an  extent  (x) ;  but  by 
the  Jud.  Act,  187B{y),  such  parol  agreement,  if  for  good  con- 
sideration, will  be  an  answer  to  an  action  ia  any  division  of  the 
Court. 

A  conditional  agreement  does  not  discharge  the  surety  where 
the  agreement  does  not  become  binding,  from  the  condition  not 
being  performed  (2). 

Nor  is  the  surety  in  a  simple  contract  security  discharged  by  the 
principal  debtor  giving  a  specialty,  by  way  of  further  security,  to  the 
creditor,  though  the  creditor  agree  to  give  the  debtor  time  on  the 
specialty  (a). 


Discharge  by 
alteration  of 
contract. 


(4.)  Discharge  of  the  surety. 

The  contract  of  suretyship  is  construed  in  the  strictest  manner, 
so  that  the  surety  will  only  be  bound  according  to  the  strict  letter 
of  his  engagement  (6).  If  it  is  in  any  way  altered  without  his  con- 
sent, even  for  his  benefit  or  innocently,  he  is  entitled  to  be  dis- 
charged (c).  He  is  discharged  by  an  arrangement  between  the 
mortgagee  and  the  mortgagor  of  a  fund  which  the  surety  had  a  right 
to  rely  on  {d).  knj  departure  from  the  conditions  will  discharge 
him  even  though  he  is  not  thereby  prejudiced  (e). 


{t)  PraM  V.  GardiTier,  2  Cox,  86 ; 
Copis  V.  Middleton,  T.  &  R.  224  ;  Hodg- 
son V.  Shaw,  3  My.  &K.  183,  195.  But 
see  Allen  v.  De  lAsU,  5  W.  R.  158  ;  3 
Jur.  N.  S.  928,  V.  C.  Stuart. 

(m)  Cooper  v  Jenkins,  32  Beav.  337. 

(ij)  Lake  V.  HrvMon,  sitp.  ;  Srcmdon 
V.  B.  5  Jur.  N.  S.  256  3  De  G.  &  Jo. 
524. 

(x)  Beg.  V.  Salter  ;  Meg.  v.  Eobinson,  1 
H.  &  N.  274,  5,  n. 

iy)  36  &  37  Vict.  0.  66,  s.  25,  subs.  11. 

(s)  Frice  v.  Edmonds,  10  B.  &  C.  578. 

(a)  Twopenny  v.  Toimg,  3  i6.  208 ; 
Hell  V.  Sanies,  3  Ma.n..&  G.  258. 


(5)  Stamford,  &c.  BTcg.    Co.,  i  De  6. 

F.  &  J.  310  ;  8  Jur.  N.  S.  420  ;  31  L.  J. 
Ch.  143,  L.  C.  ;  Blest  v.  Brown,  4  De 

G.  F.  &  J.  367,  376  ;  3  Giff.  450 ;  8  Jur. 
N.  S.  187. 

(c)  Blest  V.  Brown,  sup. ;  Samitel 
V.  Eowarth,  3  Mer.  272  ;  Polak  v. 
Everett,  1  Q.  B.  D.  669  ;  24  "W.  B.  365, 
689 ;  Gardner  v.  WaUh,  5  E.  &  B.  83 ; 
Holme  V.  Brunskill,  3  Q.  B.  D.  495. 

{d)  Gen.  Steam,  ikc.  Co.  v.  Eolt,  6  Jur. 
N.  S.  801,  Exc.  C. 

(e)  Lawrence  v.  Walmsley,  31  L.  J. 
C.  P.  143. 
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If  by  the  neglect  of  the  mortgagee  the  benefit  of  all  or  some  of  Securities  lost 
the  securities  is  lost,  the  surety  is  pro  tanto  discharged  (k).  ^^  '"'^'^°'' ' 

If  a  debtor  assigns  a  debt,  due  to  himself  under  a  judgment,  to 
his  creditor,  by  way  of  collateral  security,  and  such  debt  afterwards 
becomes  irrecoTerable,  it  seems  that  the  loss  will  not  fall  upon  the 
creditor  merely  because  he  gave  time  to  the  debtor  under  the 
judgment  (l) ;  though  if  he  takes  out  execution,  and  so  assumes,  as 
it  were,  the  control  of  the  judgment,  and  then  is  guilty  of  neglect  in 
levying,  he  becomes  answerable  for  the  loss  (m). 

The  surety  may  be  discharged  by  the  creditor's  wasteful  appli-  by  wastefai 
cation  of  the  principal's  estate  (n) ;  by  his  neglect  to  file  a  warrant  tj^  jite  . 
of  attorney  whereby  he  is  prevented  from  entering  up  judgment  and 
issuing  execution  (p) ;  or  by  omission  to  register  a  biU  of  sale  (q), 
or  an  assignment  of  a  ship  (r) ;  or  by  neglecting  to  insure  according 
to  contract  (s) ;  or  by  neglecting  to  realise  a  collateral  security  (<) ;  *"'*  by  neglect 
or  by  not  presenting  a  bill  of  exchange  for  payment  at  maturity  (x) ; 
or  by  not  giving  notice  of  a  mortgage  of  the  debtor's  life  interest  to 
the  trustees  of  the  settlement  (y) ;  or  by  the  creditor  taking  a  sur- 
render from  his  debtor  of  a  lease  for  the  performance   of  the 
covenants  in  which  the  surety  had  given  security  (z) ;  or  by  a  release 
of  the  mortgage  to  the  mortgagor's  trustees  in  bankruptcy  in  con- 
sideration of  a  conveyance  of  the  equity  of  redemption  instead  of 
proving  in  the  bankruptcy  (a). 

So  the  mortgagee  cannot  apply  the  security  in  satisfaction  of  any  Security  of 
other  debt  than  that  for  which  the  surety  is  liable,  as  where  a  landlord  ^e'lppiiedTot 
holding  a  mortgage  of  the  furniture  of  his  tenant  for  a  debt  for  another  debt. 
which  the   surety  was    liable    distrained    on    the  furniture  for 
rent  (6). 


(it)  Capel  V.  Butler,  2  S.  &  S.  457 ;  (s)  Watts  v.  Shuttleworth,  7  H.  &  N. 

Strange  v.  Foohs,  4  Giff.   408  ;  9  Jur.  353. 

N.  S.  943  ;  11"W.!R.  983;  Wulffir.  Jay,  {t)  MiiMal  Loan  Assoc,   v.    Svdlow, 

7  L.  R.  Q.  B.  756.  sup. 

{I)   Williams  v.  Price,  1  S.  &  S.  587.  (a;)  Latkamy.  Chartered  Bank  of  India, 

(m)  lb.;   sup.   p.   367;    May/tew  v.  17  Eq.  205,  V.  C.  Bacon. 

Crickett,  2  Sw.  191.  {y)  Strange  v.  Fooks,  sup. 

(n)  Mutual  Loan  Fwnd  Assoc,  v.  Sud-  (z)  Lord-  Sa/rberUm  v.  Bennett,  Beat. 

law,  5  C.  B.  N.  S.  449.  386.     And  see  Fwin  v.  Lancaster,  6  B.  & 

{p)  Watsm  V.  Allcock,  1  Sm.  &  G.  S.  671. 

319  ;  17  Jur.  482  ;  4  De  G.  M.  &  G.  242 ;  (a)  Pledge  v.  Btiss,  John.  663. 

17  Jut.  568.  (*)  Pearl  v.  Deacon,  24  Beav.  186  ;  3 

(?)   Wulffir.  Jay,  sup.  Jur.    N.  S.  879  ;   1    Da  G.  &  J.  461 ; 

(r)  Capel  v.  Butler,  sup.     See  Stratm  26  L.  J.  Oh.  761 ;  3  Jur.  N.  S.  1187. 
V.  Bastall,  2  T.  E.  366. 
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Chap.  86. 


Assignment  by 
mortgagee. 

Discharge  by 
misrepresenta- 
tion. 


Release  of  a 
co-surety. 


Mere  inaction. 


(Jiving  time. 


Upon  an  assignnaent  by  the  mortgagee  the  obligation  of  pre- 
serving the  securities  for  the  surety  attaches  upon  the  assignee  (aa). 

But  the  surety  is  discharged  if,  with  the  knowledge  or  assent  of 
the  creditor,  any  material  part  of  the  transaction  between  the 
creditor  and  the  debtor  is  misrepresented  to  the  surety,  and  the 
misrepresentation  be  such  that,  but  for  the  same  having  taken 
place,  either  the  suretyship  would  not  have  been  entered  into  at  all, 
or,  being  entered  into,  the  surety's  liability  might  be  thereby 
increased  (&). 

When  the  principal  debtor  has  deposited  the  title  deeds  of  an 
estate  with,  and  conveyed  the  estate  to,  the  surety,  by  way  of 
indemnity  against  his  liability  under  a  joint  bond,  although  the 
surety  or  his  executors  be  induced,  by  a  false  representation  of  the 
debtor,  to  deliver  up  the  title  deeds,  that  will  not  give  the  debtor  a 
right  to  call  for  a  reconveyance  untU  the  indemnity  is  fully  carried 
out  (c). 

If  the  creditor  releases  one  co-surety,  he  may  still  claim  half  the 
debt  against  the  other  who,  notwithstanding  the  release,  is  entitled 
to  contribution  from  his  co-surety  {d). 

A  surety  is  not  discharged- by  the  mere  reduction  of  the  amount 
of  the  debt ;  and  although  it  has  been  laid  down  as  a  general  rule, 
that  the  giving  time  to  the  principal,  or  other  alteration  of  the 
contract,  releases  the  sureties,  still  that  wiU  only  apply  where  there 
is  a  positive  and  binding  contract  to  that  effect  between  the  principal 
and  creditor,  and  will  not  apply  where  the  creditor  is  merely  inactive 
in  suing  (/). 

As  to  the  effect  of  giving  time,  the  rule  has  been  held  inapplicable 
to  cases  where  the  agreement  between  the  principal  debtor  and  the 
creditor  does  not  in  substance,  though  it  may  in  appearance,  amount 
to  giving  time  (g) ;    but  the  general  rule  against  giving  time,  in 


(aa)  WTieatley  v.  Bastow,  7  De  G.  M.  & 
G.  261. 

(6)  See  Stone  v.  Oompton,  5  Bing.  IT. 
S.  142, 157;  Smith  v.  Bank  of  Scotland, 
1  Dow,  272  ;  Bailton  v.  Matthews,  10  CI. 
&  F.  934  ;  Bmlce  v.  Eogerson,  14  L.  T. 
N.  S,  780,  L.  J.;  13  «.  415,  M.  E. 

(c)  l^son  V.  Ooic,  T.  &  E.  395. 

(d)  Exp.  Giffard,  6  Ves.  805  ;  WhUing 
V.  Btorke,  6  Ch.  342  ;  10  Eq.  539,  V.  C. 
Malins. 

(/)  3  Mer.  278  ;  6  Ves.  734  ;  Bell  v. 
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Banks,  3  Man.  &  G.  258  ;  Bonser  v.  Oox, 
13  L.  J.  Ch.  261,  L.  C. ;  Eeath  v.  Key,  1 
Y.  &  J.  434  ;  Sollier  v.  Eyre,  9  CI.  &  F. 
57. 

(g)  Sulme  v.  Coles,  2  Sim.  12  ;  Price 
V.  Edmimds,  10  B.  &  C.  578.  .  And  see 
FrcTidergast  v.  Devey,  6  Mad.  124.  And 
see  5  B.  &  C.  280,  281 ;  9  CI.  &  F.  57, 
which  would  carry  the  exception  still 
further  ;  Petty  v.  Cooke,  6  L.  E.  Q.  B. 
793. 
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other  respects,  remains  untouched  (h) ;  thus  in  the  case  of  Oakely  v.   Giving  time. 

Pasheller  {h),  Lord  Lyndhurst  lays  down  the  rule  as  regards  giving 

time,  generally,  on  account  of  the  risk  incurred  by  the  surety. 

If  time  is  given  to  the  principal  debtor  with  a  reservation  of  the  Keservation 
r  r  of  right  J), 

right  to  go  against  the  surety,  the  latter  is  not  discharged  (k).  surety. 

A  mere  parol  agreement  to  alter  the  contract,  between  the 
creditors  and  principal  debtor,  was  no  answer  at  law  to  an  action  on 
a  bond  against  the  surety,  though  a  Court  of  equity  would,  in  such 
case,  have  interfered  (Z). 

Any  future  payments  made  in  the  one  case  by  the  surviving  Appropriation 
partners  to  the  creditor,  and  in  the  other  case  by  the  customer  to  " 
the  new  firm,  will  be  taken  in  satisfaction  of  the  old  account,  unless 
otherwise  appropriated  by  either  party  (m). 

It  may  be  convenient  to  insert  here  a  short  statement  of  the 
law  of  appropriation  which  is  very  applicable  to  the  case  of  a 
surety. 

The  general  rule  as  to  the  appropriation  of  payments  is,  that,  Ri'es  as  to . 

the  appropria- 

where  there  are  different  debts,  the  option  of  appropriating  a  payment  tion  of 
is  in  the  first  place  given  to  the  debtor,  and,  if  not  exercised  by  him,  P^^"^"  • 
is  given  to  the  creditor.  If  there  is  no  appropriation  by  either 
party  and  there  is  a  current  account  between  them  as  in  the  case  of 
banker  and  customer,  an  appropriation  is  made  by  presumption  of 
law  according  to  the  order  of  the  items  of  the  account,  the  first 
item  on  the  debit  side  of  the  account  being  the  item  discharged 
or  reduced  by  the  first  item  on  the  credit  side  (n).  But  this 
presumption  may  be  rebutted  by  evidence  of  a  different  inten- 
tion (o). 

Where  the  payments  are  not  specially  made,  a  general  payment 

(A)  Oakeley  v.  Pasheller,  4  CI.   &  F.  v.  Purchas,   2  B.  &   Aid.  39  ;    Simsm 

207,  233 ;  Oriental  Financial   Corp.  v.  v.   Ingham,  2  B.   &  C.    65 ;    Clayton's 

Overend,  7  Ch.  142 ;  7  L.  R.  H.  L.  348.  Case,  1  Mer.  585,  605,  608  ;   Eooper  v. 

But  see  Siuire  v.  Medman,  1  Q.  B.  D.  Keay,  1  Q.  B.  D.  178,  183. 
642  ;  Oreemough  v.  McClelland,  2  E.  &  E.  [n)  Devaynes  v.  Noble  (Clayton's  Case), 

424,  434  ;  Petty  v.  CooTce,  sup. ;  Bingham  sup. ;  Pemberton  v.  Oakes,  sup. ;  Boden- 

V.  Corbitt,  34  L.  J.  Q.  B.  37  ;  Bailey  v.  ham  v.  PurcJms,  sup.      See  also  Brook 

Edwards,  4  B.  &  S.  761,  772.  v.  Enderhj,  2  Brod.  &  B.   70  ;  Bank  of 

(k)  BouUbee   v.    Stubbs,  18  Ves.  20  ;  Scotland  v.   Christie,  sup. ;    Simson   v. 

and  see  inf.  p.  1135  (o).  Ingham,  sup.    And  see  Jones  v.  Mavmd, 

(J)  See  Davey  v.  Prendergrass,  5  B.  &  3  Yo.  &   Col.  347,  357 ;  Merriman  v. 

Aid.  187,  and  cases  in  note  to  Seath  v.  Ward,  1  Jo.  &  H.  371  ;  Mills  v.  Fowkes, 

Key,  sup.  5  Bing.  N.  C.  455. 

(m)  Baiik  of  Scotland    v.    Christie  ;  (o)  City  Discount  Co.   v.  McLean,    9 

8   CI.   &  F.   214 ;  PerriberUm  v.    Oakes,  L.  R.  C.  P.  692. 
4  Russ.  154,  168.     And  see  Bodcnham 
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Chap.  86.' 


Interest  paid 
before  prin- 
cipal. 


Tacking. 

Security 
turning  out 
sufficient. 


Preservation 
of  security. 


Marshalling. 


shall  be  applied  in  the  first  place  to  sink  the  interest  before  any 
part  of  the  principal  is  discharged  (p). 

It  is,  however,  the  right  of  the  debtor  in  the  first  instance  to 
declare  upon  what  account  he  pays  the  money  (r),  according  to  the 
maxim,  qmcquid  solvitw,  solvitur  secundum  modAim  sohentis,  and 
when  he  has  so  declared,  the  destination  of  the  payment  cannot  be 
changed  (t).  But  where  the  debtor  omits  at  the  time  of  payment 
to  declare  upon  what  account  the  money  was  paid,  he  cannot  after- 
wards do  so  {y). 

The  right  of  appropriation  is  then  with  the  creditor  {z),  who  may 
make  the  appropriation  at  any  time  after  payment  and  before  action 
brought  or  account  settled  between  him  and  his  debtor  (a). 

The  rule  ia  Clayton's  case  {aa)  does  not  apply  to  fraudulent  over- 
drawings  by  partners  (6). 

How  far  a  mortgagee  can  tack  against  a  surety,  see  sup.  p.  825. 

If  money  be  paid  by  a  surety  in  discharge  of  a  security,  which 
afterwards  proves  to  be  sufficient,  the  surety  is  entitled  to  be 
reimbursed  before  subsequent  incumbrancers  of  the  mortgaged 
property  (c). 

The  surety  for  a  debt  has  also  an  equitable  right  to  the  preserva- 
tion of  the  security  by  reason  of  his  liabiUty  to  pay  the  debt,  but  as 
the  wasting  of  the  security  by  the  default  of  the  creditor  causes  the 
release  pro  tcmto  of  the  surety,  it  is  unnecessary  for  the  latter  to 
take  active  steps  to  maintain  his  rights  (d). 

A  surety  is  entitled  to  the  benefit  of  marshalling  (e). 


(5.)  Set-off. 

Where  the  surety  pays  off  the  debt  of  the  mortgagor  and  becomes 
entitled  to  all  the  securities,  he  may  set  off  the  amount  paid  against 
a  debt  due  by  himself  to  the  owner  of  the  equity  of  redemption  (/) ; 


ip)  Chase  v.  Box,  Freem.  Ch.  261. 

(r)  Mills  V.  Fowhes,  5  Bing.  N.  C. 
455  ;;  Bradly  T.  Heath,  3  Sim.  543.  So 
by  the  Civil  Law,  Colquh.  Rom.  Law, 
§  1836  ;  Bamundoss  v.  Omeish,  6  Moo. 
LA. -289. 

{i)  HammersUy  v.  ICnowlys;  2  Esp. 
666  ;  Simson  v.  Ingham,  2  B.  &  C.  65. 

{y)   Wilkinson  v.  Sterne,-  9  Mod.  427. 

(z)  Mills  V.  Fowhes,  sup. 

(a)  Wilkinson  v.  Sterne,  sup. ;  Simson 
V.  Ingham,  suji. 
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(OMS)  1  Mer.  585,  605,  608. 

(6)  Lacey  v.  Hill,  4  Ch.  D.  537 ;  3 
App.  C.  94. 

(o)  Sawyer  v.  Goodwin,  1  Cli.  D.  351, 
0.  A. 

(d)  Fish.  Mtg.  305,  ed.  3. 

{e)  Seyman  v.  Dubois,  13  Eq.  158, 
y.  C.  Bacon  ;  Set.  Dec.  1159,  ed.  4 ; 
South  V.  Bloxam,  2  H.  &  M.  457  ;  11  Jur. 
N. '8.319. 

(/)  Fxp.  Barrett,  34  L.  J.  Bk.  41. 


Sect.  6.  SET  OFF.  1135 

and  if  such  owner  is  a  joint  stock  Co.,  he  may  set  it  off  against 
calls  as  if  he  had  been  mortgagee  when  they  fell  due  (g)  ;  and  this 
he  may  do  in  bankruptcy,  notwithstanding  the  principle  which 
prevents  a  debt  assigned  after  the  bankruptcy  &om  being  set  off 
against  a  debt  to  the  bankrupt's  estate. 

A  surety  who  is  being  sued  by  the  creditor  may  set  off  a  debt  due 
by  the  creditor  to  the  principal  debtor  arising  out  of  the  transaction 
on  which  the  liability  arises  {i). 


(6.)  Reservation  of  rights  against  the  surety. 

If  one  of  several  co-sureties  or  ioint  debtors  be  released,  all  the  0°  leleasQ  o£ 

co-surety, 
others  are  discharged  {I),  notwithstanding  an  attempt  to  reserve  the 

right  against  the  rest  (m). 

And  where  an  agreement  is  a  satisfaction  of  the  debt,  although 
not  a  release  at  law,  a  reservation  of  the  right  against  the  surety 
will  be  bad  as  inconsistent  with  the  security  {n). 

On  giving  time  to  the  principal  debtors  as  distinguished  from  an 
absolute  release  or  obliteration  of  the  debt,  the  creditor  may  reserve 
all  his  rights  against  the  surety  (o) ;  and  it  is  immaterial  whether 
the  surety  is  informed  of  the  arrangement  (p). 

Where  the  deed  containing  the  reservation  of  rights  against  the 
surety  only  amounts  to  a  covenant  not  to  sue  the  principal,  the 
surety  is  not  discharged  (q),  for  the  surety  may  still  pay  the  creditor 
and  sue  the  principal  (r). 


(7.)  Bankruptcy. 

Where  both  principal  and  surety  became   bankrupt  and  the 
creditor  received  dividends  of  10s.  in  the  pound  from  each  estate, 


(^)  lb.  See  sup.  p  621. 

(i)  Beckeruaise  v.  Lewis,  7  L.  R.  C.  P.  (o)  Owen  v.   Soman,   4  H.  L.    997, 

372.  1037  ;   17  Jur.   861  ;   Webb  v.   Hewitt, 

{I)  Y.   B.   21  Edw.  4,  81,  B.  pi.  33;  sup.;  see  sup.  p.  1133 (i). 

Nicholson  v.  Jievill,  4  A.  &  E.  675.  (j>)   Webb  v.  HeiHtt,  sup. 

(m)  Evam  v.  Bremridge,  2  K.    &  J.  (?)  Green  v.  Wynn,  4  Ch.  204 ;  7  Eq. 

174 ;  2  Jiu-.  N.  S.  134  ;  8  De  G.  M.  &  G.  28,  V.  C.  Gitfard  ;  Thmnpson  v.  Lack,  3 

100 ;  notwithstanding  JSxp.   Gifford,  6  C.  B.  540 ;  Bateso-a  v.  Gosling,  7  L.  E. 

Ves.  805.  C.  P.  9  ;  Price  v.  Barker,  4  E.  &  B.  760  ; 

{n)   Webb  v.  Hewitt,  3  K.  &  J.  438  ;  ^^oHh  v.  Wakefield,  13  Q.  B.  536  ;  £eyes 

Kearsley  v.  Cole,  16  M.  &  W.  128.     Sea  v.  Hlkin,  5  B.  &  S.  240,  253. 

Muir  y.  Crawford,  2  L.  R.  Sc.  App.  456.  (r)  Ih. 
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Chap.  86. 


Dividends  in 
bankruptcy. 


Principal  and 
surety  both 
bankrupt. 


the  assignees  of  the  surety  were  held  entitled  to  all  future  dividends 
under  the  creditors'  proof  out  of  the  principal's  estate  until  they 
should  be  recouped  the  amount  paid  by  the  surety's  estate  (s). 

Where  the  principal  is  deceased  or  become  bankrupt,  and  the 
mortgagee  has  proved  the  debt,  the  surety  v?ho  has  paid  the  debt  is 
entitled  to  all  the  dividends,  though  he  did  not  set  off  the  dividends 
in  the  action  against  him  by  the  creditor  (<),  and  for  a  proportionate 
share  of  the  dividend  if  he  is  only  surety  for  a  part  of  the  debt  (m). 

Sureties  v?ho,  after  payment  of  the  debt,  have  received  a  dividend 
on  a  proof  against  the  joint  estate  of  a  banking  firm  in  which  their 
principal  was  a  partner,  cannot  prove  against  the  principal's  separate 
estate  until  they  have  applied  to  expunge  the  joint  proof  {x). 

Where  the  principal  and  surety  both  become  bankrupt  and  the 
creditor  has  been  paid  in  full  by  dividends  from  both  estates,  the 
trustee  of  the  surety's  estate  is  entitled  to  prove  against  the  estate 
of  the  principal  for  all  sums  paid  out  of  the  surety's  estate  to  the 
creditor  {y). 


(8.)  Liquidation  and  composition. 

If  the  principal  debtor  is  discharged  by  resolution  of  creditors 
under  a  liquidation  or  composition,  his  surety  remains  liable  (z). 

A  surety's  right  to  indemnity  is  not  lost  by  his  joining  as  creditor 
in  a  composition  deed,  whereby  the  principal's  creditors  agreed  to 
accept  15s.  in  the  pound,  but  the  suretyship  creditor  expressly 
reserved  all  collateral  securities  for  his  debt  and  afterwards  received 
the  balance  from  the  surety  (a). 

A  surety,  who  compounds  the  debt  on  payment  of  a  smaller  sum, 
cannot,  as  against  the  principal,  become  creditor  for  the  fall 
amount  (6). 


(s)  Hxp.  Johnson,  3  De  G.  M.  &  G. 
218. 

(t)  Thornton  v.  McKewan,  1  H.  &  M. 
625  ;  Holsan  v.  Bass,  6  Ch.  792;  Mid- 
land Banking  Co.  v.  Clmmbers,  4  ih. 
398  ;  7  Eq.  179,  V.  C.  Malins  ;  Goodwin 
V.  Gray,  22  "W.  E.  312,  M.  E. 

(m)  Gray  v.  Seclcham,  7  Ch.  680  ;  Exp. 
Holmes,  Mont.  &  Ch.  301.  And  see 
Mlis  V.  Emmanuel,  1  Ex.  D.  157,  C.  A. 

{x)  Exp.  Game,  3  Ch.  463. 


(y  Re  Bulmer's  Estate,  3  De  G.  M.  & 
G.  218. 

(»)  Re  Jacobs,  10  Ch.  211  ;  Ellis  v. 
Wilmot,  10  L.  E.  Exo.  10 ;  Megrath  v. 
Gray,  9  L.  B.  C.  P.  216  ;  disapproving 
of  Wilson  V.  Lloyd,  16  Eq.  60,  V.  C. 
Baeon.  And  see  Oragoe  v.  Jones,  8  L.  E. 
Exc.  81.     And  see  sup.  p.  621. 

(a)  Close  V.  C.  4  De  G.  M.  &  G.  176. 

(6)  Reed  v.  Norris,  2  My.  &  Cr.  365, 
375. 
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(9.)  Interest. 

As  against  the  principal  debtor  and  his  co-sureties  a  surety  is 
entitled  to  interest  on  sums  paid  by  him  (c) ;  but  as  against  the 
estate  of  the  deceased  principal  he  is  not  so  entitled,  though  where 
a  fund  assigned  as  a  further  security  had  made  interest,  he  was 
allowed  interest  out  of  that  interest  (d). 

Interest  may  be  recovered  by  a  surety  on  the  amount  paid  by  him 
for  the  mortgagor,  his  principal,  through  the  medium  of  the  mort- 
gage security.  It  seems,  however,  that  if  the  charge  or  mortgage 
paid  off  by  the  surety  or  his  estate  is  not  kept  alive,  interest  will 
not  be  allowed  the  surety  on  the  sums  so  paid,  though  a  fund  which 
has  arisen  from  the  sale  of  the  mortgaged  estate  of  the  principal 
debtor  be  in  Court  (e). 

(10.)  Generally. 

Where  a  security  was  given  for  a  floating  balance  of  2,000i.,  and  Plotting 
when  the  debt  reached  4,6001.  a  surety  for  2,0001.  paid  a  sum  of 
3,000Z.  in  discharge  of  his  guarantee,  but  the  security  was  not  given 
up,  the  creditor  was  entitled  to  hold  the  security  for  the  balance  (/). 

In  a  suit  to  redeem,  the  mortgagors  alleged  that  they  were  Mortgagor 
sureties  only,  the   mortgagees  were   compelled  to  discover  their  te  w^^surety 
deaUngs  with  the  alleged  principals  (g). 

A  surety  will  have  the  benefit  of  voluntary  payments,  made,  in  Voluntary 
respect  of  a  charge  on  the  estates  by  the  agent  of  the  debtor,  in  P^y™®"  • 
expectation  of  rents  coming  into  his  hands,  though  such  fund  fails  ; 
and  neither  the  creditor  nor  the  agent  will  be  allowed  to  enforce 
against  the  surety  the  securities,  given  by  him  to  the  creditor  to  the 
extent  of  the  sums  so  paid  (/^) ;  and  similarly  in  the  well  known 
case  of  Godsall  v.  Boldero,  the  insurance  office  were  allowed  the 
benefit  of  the  payment,  made  by  the  public,  of  the  debt  insured 
against  (i).  But  if  the  insurers  pay  the  sum  insured  in  their  own 
wrong  (that  is,  either  when  the  creditor  has  no  insurable  interest 
in  the  life  insured,  or  the  contingency,  which  was  insurable,  has 

(c)  Lawson  v.  Wright,  1  Cox,  275  ;  (/)  Waugh  v.  Wren,  9  Jur.  N.  S. 
ffitchman  v.  Stewart,  3  Drew.  271 ;  1  Jur.  365,  L.  C. ;  11  W.  R.  244  ;  1  N.  R.  142. 
N.  S.  839;  Set.  Dec.  pp.  1181,  2,  ed.  4  ;  {g)  Bridgwater  v.  De  Winton,  9  Jur. 
Ee  Swan,  4  Ir.  Eq.  209.  N.  S.  1270  ;  33  L.  J.  Ch.  238. 

(d)  Caulfield  v.  Maguire,  2  J.  &  L.  Qi)  Williamson  y.  Gould,  1  Bing.  171. 
164.  (*)  9  East,  71 ;  Park  on  Insurance,  by 

(e)  Lancaster  v.  L'vors,  10  Beav.  266.  HUdyard,  915. 

4  D 

Digitized  by  Microsoft® 


1138 


Whether 
Becurity 
continuing. 


OHange  of 
partneis. 


EIGHTS,   &c.,   OF  THE   SHEETY. 


Chap.  86. 


failed  in  coming  to  pass),  the  debtor  cannot  have  the  benefit  of  such 
payment  in  reduction  of  his  debt  {k). 

Where  one  of  several  partners  gives  the  collateral  security  of  his 
own  separate  real  estate  for  future  advances,  to  be  made  to  the  firm, 
to  a  certain  amount,  the  collateral  security  will  determine  on  the 
death-  of  any  one  of  the  partners  as  to  any  advances  not  then  made, 
unless  the  guarantee  be  clearly  intended  to  be  a  continuing  one  (Z) ; 
so  a  surety  for  a  customer  with  a  bank,  who  has  there  a  nmning 
account,  is  discharged  by  any  change  in  the  banking  firm,  as  to  any 
sums  not  actually  due  at  the  time  of  sUch  change  (m).  This  does 
not  apply  to  changes  in  the  members  of  a  company  (n). 

A  security  may  expressly  (o),  or  by  imphcation  from  the  circum- 
stances (^),  extend  to  advances  and  transactions  made  or  entered 
into  after  a  change  in  the  firm  (q). 

And  a  security  given  to  or  by  a  banking  company  may  be  shewn 
to  be  intended  to  be  a  continuing  security  notwithstanding  a  change 
in  the  firm  (r). 


(k)  Henson  f.  Blachwell,  4  Ha.  434  ; 
9  Jur.  .390. 

{I)  Bank  of  Scotland  v.  Chrwtie,  8  CI. 
&  F.  214. 

(m)  Pemberion  v.  Oakes,  4  Enss.  154 ; 
WrigM  v.  Eussel,  3  ■'Wils.  530  ;  2  W.  Bl. 
934 ;  Ba/rker  v.  Parker,  1  T.  E.  287 ; 
Myers  v.  Edge,  7  ib.  25  i ;  Bodenham  v. 
Purchas,  2  B.  &  Aid.  39  ;  Dance  v. 
Girdler,  1  B.  &  P.  N.  E.  34;  Exp.  Marsh, 
2  Eose,  239  ;  Eyton  v.  Knight,  2  Jur.  8, 


M.E. ;  Strange  v.  Lee,  3  East,  484  ;  Eap. 
Kensington,  2  V.  &  B.  79  ;  Exp.  Watson, 
19  Ves.  459. 

(n)  MetcdlfY.  Bruin,  12  East,  400;  2 
Camp.  422  ;  doubting  Weston  v.  Barton, 
4  Taunt.  681. 

(o)  Strange  v.  Lee,  sup. 

(p)  Metcalf  V.  Bruin,  siip. 

(q)  Exp.  Loyd,  3  Dea.  305. 

(r)  Pease  v.  Hirst,  10  B.  &  C.  122. 


J  ,/.!;.  x:c 
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(1.)  Generally. 

It  may  be  useful  to  refer  generally  to  the  statutes  conferring 
parKamentary  powers  of  mortgaging,  or  containing  particular  forms 
of  mortgage  enforced  or  recommended  by  authority  of  Parliament  ; 
but,  if  any  specific  mortgage  is  contemplated,  reference  must  be 
made  to  the  particulai*  statute  in  question  for  the  required  infor- 
mation. 
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(2.)  Turnpike  Acts. 

There  are  some  peculiarities  requiring  attention  ia  the  Law  of 
Mortgage  of  Tolls  under  the  Turnpike  Acts. 

But  it  is  the  intention  of  the  Legislature  to  abolish  turnpike 
trusts,  and  already  many  turnpike  roads  have,  by  the  expiration  of 
the  local  acts  applicable  to  them,  been  allowed  to  become  common 
highways,  repairable  by  the  parish ;  and  it  may  safely  be  said  that 
it  is  only  a  question  of  a  few  years,  more  or  less,  when  tolls  on 
public  highways  will  be  abolished  altogether  throughout  the 
Kingdom,  as  they  have  already  been  in  Ireland  and  in  some  parts 
of  Scotland  (a). 

It  will,  therefore,  ■  suffice  to  refer  generally  to  the  acts,  and  to 
such  of  the  cases  thereon  as  have  a  general  bearuig. 

By  the  General  Turnpike  Act  (6),  amended  from  time  to  time  by 
other  acts  (c),  the  trustees  or  commissioners  of  any  turnpike  road 
may  borrow  money,  on  the  credit  of  the  tolls  arising  on  such  road, 
and  demise  and  mortgage  the  tolls,  or  any  part  thereof,  and  the 
turnpikes  and  toll-houses  for  collecting  the  same  in  the  form  given 
in  the  General  Act  as  a  security ;  and  such  mortgages  are  to  be 
entered  and  to  be  transferred  as  in  the  acts  mentioned ;  and  the 
transferee  has  no  title  till  entry  {d) ;  and  the  mortgagees  are  entitled 
pari  passu,  and  in  proportion  to  the  sums  advanced  (e) ;  but  partial 
payments  may  be  made  by  lot,  and  a  sinking  fund  is  provided  for 
payment  off  of  the  mortgages. 

The  effect  of  the  general  statute  appears  to  be,  to  vest  in  the 
mortgageeB  pro  tempore  of  the  tolls  of  any  turnpike,  without  dis- 
tinction as  to  the  order  of  the  dates  of  their  respective  securities, 
the  entire  legal  estate  in  the  tolls,  toU-kouses,  and  gates,  subject 
to  open  and  let  in  any  other  mortgagees  to  equal  rights,  and  to 
enable  any  one  of  the  mortgagees,  without  the  concurrence  of  the 
rest,  to  obtain  possession  of  the  toll-houses  and  receive  the  tolls, 
and  thereout  to  retain  his  own  just  proportion,  and  to  pay  the 
remainder  among  his  co-mortgagees,  according  to  theii-  respective 
proportions,  but  without  any  preference  or  priority. 

Under  the  General  Turnpike  Act,  the  trustees,  whilst  in  receipt 
of  the  tolls,  are  not  bound  to  apply  any  portion  of  them  in  keeping 

{a)  Glen's  Highway  Laws,  225,  ed.  2.        Vict.  c.  59  ;  12  &  13  Vict.  c.  46  and  87. 
(J)  3  Geo.  4,  c.  a26.  (d)  See  Doe  v.  Jones,  5  Exo.  16  ;  19 

(c)  4  Geo.  4,  c.  96  ;  7  &  8  ib.  o.  24;  9      L.  J.  Exc.  284. 
iO.  0.  11;  3  &  '^j^lttie'biyk^rkoft§  '^^^°?^-  ^<""'^.  2B.  &P.  223. 


Sect.  2.  TURNPIKE  ACTS.  1141 

down  the  interest  of  the  mortgages  ;  and  even  if  the  local  act  con-  Trustees  of 
taiaed  a  provision  to  that  effect,  but  did  not  change  their  character  p^onaUy 
as  trustees  into  that  of  agents  for  the  creditors,  they  were,  before  ^^'s- 
the  Jud.  Act,  only  answerable  in  equity,  and  were  not  liable  at  law 
to  an  action  for  money  had  and  received,  without  some  engagement 
or  admission  on  their  part  sufficient  to  create  a  liability  (/). 

A  mortgagee  of  a  proportionate  part  of  the  tolls  cannot  pro-  Parties, 
ceed  against  the  trustees  to  recover  his  arrears  of  interest  from  the 
trustees,  without  making  the  other  mortgagees  parties  (g) ;  and,  in 
like  manner,  where  the  local  act,  passed  before  the  general  act, 
only  authorised  a  mortgagee  in  possession  to  apply  the  tolls  in 
payment  of  the  interest  on  his  own  and  the  other  mortgages ;  the 
principal  to  be  paid  by  a  sinking  fund;  on  a  bill  filed  by  the 
trustees  against  the  mortgagee  in  possession,  to  render  an  account 
and  pay  over  the  balance,  the  L.  C.  refused  the  account  in  the 
absence  of  the  other  mortgagees,  on  the  ground  that  it  would  be 
deciding  that  the  local  act  was  not  so  far  enlarged  by  the  general 
act  as  to  give  the  mortgagees  a  right  to  have  their  principal  paid 
out  of  the  tolls  (h). 

The  4  Geo.  4,  c.  95,  s.  61,  provides  against  any  personal  liability  Personal 

.   .  .  .  liability 

of  the  trustees,  arismg  from  their   executmg  any  mortgage,  or  of  trustees, 
assignment  of  mortgage,  or  other  security,  under  any  Turnpike 
Act ;    and   a   similar   enactment  is  contained  in   the  8   Geo.  4, 
c.  24,  s.  3. 

By  an  act  (i)  it  is  provided,  that  mortgagees  in  possession  may  Farming  the 
farm  the  tolls. 

As  to  the  statement  of  claim  on  a  demise  of  tolls,  see  (k). 

A  mortgagee  of  turnpike  tolls,  toll-houses,  and  gates,  can  main-  Ejectment, 
tain  ejectment  (I) ;    but  a  mortgagee  of  the  rates   and  tolls  only 
cannot  (to). 

The  right  of  any  one  of  the  mortgagees,  vrithout  reference  to  Ejectment 
priority,  to  recover  the  toll-houses  in  ejectment,  was  confirmed  by 
Doe  V.  Pen/old  (n). 

In  a  case  of  a  mortgage  of  tolls  under  a  Bridge  Act,  which  did 

(/)  Pardoe  v.  Price,  11  M.  &  W.  427 ;  (?)  Doe  v.  Lediard,  4  B.  &  Ad.  137. 

13  ib.  267  ;  16  L.  J.  Exo.  192.  (m)  Doe  v.  The  St.  Helens  <fc  Bwncom 

(g)  Mellish  v.  Brooks,  3  Beav.  22.  Gap  S.  Co.,  2  Q.  B.  364.     See  Doe  v. 

{h)  Watts  V.  Lord  Eglmgton,  15  L.  J.  Home,  3  ib.  767  ;  and  PerTdns  v.  Deft- 

Ch.  412,  V.  C.  E.  fmd  Pier  Co.,  13  Sim.  277.     But  see 

(i)  12  &  13  Vict,  c  87,  s.  4,  6.  Doe  v.  Rous,  17  Jur.  502,  Q.  B.;  Cobbat 

(k)  Oldroyd  v.  Crampton,  4  Ring.  N.  C.  v.  Wheeler,  9  W.  E.  140  Q.  B. 
24.  (»)  3  Q,  B.  757. 
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not  contain  a  clause  similar  to  the  49tli  section  of  the  Turnpike 
Act  (nn),  but  empowered  the  commissioners  to  mortgage  the  bridge 
and  tolls  as  a  security  for  any  sum  to  be  borrowed,  and  provided  that 
the  several  mortgagees  should  be  severally  entitled  to  the  tolls  in  pro- 
portion to  the  amount  of  the  interest  of  the  sums  borrowed ; — upon 
an  action  of  ejectment  brought  by  a  second  mortgagee  against  the 
commissioners,  they  set  up  a  prior  mortgage  of  the  same  premises, 
which,  it  seems,  would  have  defeated  the  plaintiff's  claim,  if  the 
Court  had  not  held  the  cofnmissioners  to  be  estopped  from  setting 
up  the  earlier  mortgage ;  distinguishing  the  case  before  them  from 
that  of  Fairtitle  v.  Gilbert  (o)  on  the  question  of  estoppel,  in  that 
in  the  latter  the  contents  of  the  act  were  presumed  to  be  knovm  to 
both  the  contracting  parties,  and  to  qualify  any  contract  into  which 
they  might  enter  in  execution  of  its  powers,  whilst  in  the  case 
before  them,  no  such  presumption  could  be  made  of  the  knowledge 
of  the  fact  that  a  prior  mortgage  had  been  executed  (p). 

So,  a  mortgagee  of  the  rates  and  tolls  of  a  company  will  not  be 
allowed  an  injunction  to  prevent  a  subsequent  judgment  creditor 
taking  possession  of  the  lands,  though  the  consequence  might  be  to 
prevent  the  mortgagee  from  taking  the  tolls  (q). 

The  priority  of  mortgages  under  the  acts  is  rfegulated  in  accordance 
with  two  cases  before  Lord  Eldon,  decided  previous  to  the  acts  (r). 

If  any  mortgagee  of  the  tolls  takes  possession,  he  receives  the 
tolls,  subject  to  an  account  with  the  other  mortgagees  for  such 
portion  of  the  tolls  as  they  are  entitled  to  in  respect  of  their 
advances  (s). 

A  mortgagee  of  tolls  has  no  equity  to  prevent  mortgagees  of  the 
land,  out  of  which  the  tolls  issue,  entering  into  the  land  under  their 
mortgage  and  judgment  (i). 


(3.)  Permanent  Improvements  Act. 

3  V.  0. 66.       By  8  &  9  Vict.  c.  56,  any  tenant  for  life  or  pur  auter  vie,  tenant 
by  the  curtesy,  tenant  for'  years  determinable  on  any  life  or  lives  (if 


(»«)  3  Geo.  4,  c.  126. 

(o)  2  T.  R.  169. 

\p)  Doe  V.  Some,  3  Q.  B.  757. 

{q)  Perkins  v.  Deptford  Pier  Co.,  13 
Sim.  277. 

(r)  Doe  T.  Banks,  2  B.  &  P.  223  ; 
Fairtitle  v.  Gilbert,  2  T.  R.  169 ;  and 


see  as  to  priority,  Jortin  v.  S.  E.  R.,  2 
Sm.  &  G.  48  ;  18  Jnr.  325  ;  1  Jur.  N.  S. 
433  ;  L.  J.  6  H.  L.  425 ;  4  Jur.  N.  S. 
467. 

(s)  Doe  V.  Lediard,  4  B.  &  Ad.  137. 

(()  Perkins  v,  Prichard,  7  Jur.  29, 
y.  C.  E. 
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an  infant,  idiot,  lunatic,  or /erne  covert,  by  his  or  her  guardian,  next 
friend,  committee,  or  husband,  respectively)  or  any  feoffees  or 
trustees  for  any  charitable  or  other  purposes,  or  any  aggregate  or  Petition  for 
sole  corporation,  or  any  mortgagee  or  incumbrancer  in  fee  in  pos-  '^*^^' 
session,  or  any  person  entitled  in  fee  to  the  equity  of  redemption 
and  in  possession  of  the  land  mortgaged,  may  by  petition  to  the 
L.  C.  or  the  M.  R.,  and  reference  thereon  to  chambers,  obtain 
leave  to  make  any  permanent  improvements  in  the  land  by  draining 
with  durable  materials  or  by  warpiag,  irrigation,  or  embankment, 
in  a  permanent  manner,  or  by  erecting  thereon  any  buUdiags  of  a 
permanent  kind,  incidental  or  consequential  thereto. 

And  thereupon  the  chief  clerk  is  to  certify  that  the  person  advancing  Certificate  of 
the  money  will  be  entitled  to  a  charge  upon  the  land  upon  proof  of  ^^p°°'®^  ' 
its  having  been  expended  upon  such  improvements,  and  on  paying  the 
costs  of  the  application  to  the  Court.     And  upon  this  proof  being 
given,  the  chief  clerk  is  to  indorse  his  approval  on  the  certificate  ; 
and  thereupon  the  inheritance  is  to  become  charged,  from  the  time  creates  a  prior 
of  the  certificate  granted,  with  the  sum  advanced  with  interest  as  °  *'^*' 
from  the  time  of  the  advance,  not  exceeding  5  per  cent.,  in  priority 
to   all  other  charges  (except  tithe  commutation  rent  charge  and 
quit  rents). 

The  charge  is  to  be  paid  off  by  equal  annual  instalments,  the  Payment  off  by 
limits  of  which  are  provided  by  the  act,  and  the  party  peti-  ™^  ""*"  ^' 
tioner  and  every  succeeding  partial  owner,  is  bound  to  keep 
down  the  interest  and  instalments,  and  on  the  determination  of 
his  title  by  death,  or  otherwise,  the  inheritance  is  not  to  remain 
charged  with  more  than  half  a  year's  arrears  of  interest  and  one- 
half  of  the  last  instalment  then  due;  and  every  such  tenant  for  life, 
or  other  limited  owner  is  to  keep  the  works  and  buildings  in  repair. 
But  the  consent  in  writing  of  every  person  in  the  actual  occupation 
of  the  land  is  made  requisite  for  the  vaHdity  of  any  application 
under  the  act. 

For  the  Orders  issued  under  sect.  12  of  this  act,  see  (u).  ^'"^^'^  """isr 

act. 


(4.)  The  Inclosure  Acts. 

The  41  Geo.  3,  c.  109,  s.  30,  provides,  that  the  various  persons  General 
having  such  fiduciary  or  partial  interests   as  therein  mentioned,    "  ''°""    °'' 
may  charge  their  allotments  with  the  sums,  not  exceeding  51.  per 

(m)  Ord.  4  March,  1846, 
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acre,  adjudged  to  be  their  shares  of  the  charges  of  the  enclosure ; 
every  mortgage  to  be  guarded,  so  as  to  prevent  persons  from  being 
chargeable  vrith  arrears  of  interest  accrued  previously  to  their  own 
title  falling  into  possession. 

Similar  powers  of  mortgaging  were  commonly  inserted  in  the 
Particular  Inclosure  Acts,  passed  previously  to  the  General  In- 
closure  Act  of  41  Geo.  3,  c.  109. 

The  8  &  9  Vict.  c.  118,  appointing  the  Inclosure  Commissioners, 
now  (under  acts  consolidating  the  two  commissions)  also  Copyhold 
Commissioners,  contains  (s.  133)  similar  powers,  and  by  sect.  133 
power  is  given  to  tenants  for  life,  or  in  tail,  or  for  any  other  estate 
of  freehold,  or  inheritance,  (and  in  case  of  disability  or  incapacity 
then  for  their  husbands,  guardians,  &c.)  and  for  trustees  for 
charitable  or  other  uses,  with  the  consent  of  the  commissioners, 
and  for  an  incumbent  with  the  consent  of  the  bishop  and  patron, 
to  charge  their  allotments  with  51.  per  acre  towards  their  propor- 
tion of  the  inclosure  expenses,  and  for  such  purpose  to  mortgage 
for  a  term  of  years  ; 

But  so  that  every  such  mortgagor,  if  tenant  for  life,  covenant  to 
keep  down  the  interest,  so  that  hot  more  than  six  months'  arrears 
shall  be  due  at  his  death,  and  so  that,  if  an  incumbent  of  a  benefice, 
he  be  made  to  keep  down  the  interest,  and  also  to  pay  one-thirtidth 
part  of  the  principal  every  year ;  and  every  such  mortgage  is  to  be 
valid  in  law  for  the  purposes  of  the  act,  and  every  such  mortgagee 
and  his  assigns  is  to  have  the  like  remedies  in  case  of  non-payment 
as  are  usual  in  the  case  of  mortgages  of  the  like  nature. 

The  11«&  12  Vict.  c.  99,  s.  8,  provides,  that,  upon  the  mortgage 
of  allotments  for  expenses,  the  money  shall  be  paid  to  and  applied 
by  the  commissioners,  and  that  their  receipt  shall  be  a  sufficient 
discharge. 

By  20  &  21  Vict.  c.  31,  ss.  6,  7,  8,  inequalities  of  value  of  lands 
exchanged,  and  of  allotments  on  partitions  effected  under  the  In- 
closure Acts  may  be  compensated  by  rent  charges  where  the  defi- 
ciency in  value  of  any  hereditaments  to  be  compensated  does  not 
exceed  one-eighth  part  of  the  actual  value  thereof. 


9  &  10  Vict, 
c,  101. 


(5.)  The  Drainage  Acts. 

By  9  &  10  Vict.  e.  101,  further  explained  by  11  Vict.  c.  22,  the 
commissioner|jOf  .^e^^ea^ry^^g^^ghorised  to  advance  sums  for 
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facilitating  the  drainage  of  lands  on  the  security  of  those  lands,  not 
exceeding  in  the  whole  for  England  2,000,000?.,  and  for  Ireland 
1,000,000Z.      The   application   is   to   be  made  by  any  owner  of  Application  by 
lands  (x)  to  the  inclosure  commissioners,  stating  the  particulars  of 
the  proposal,  and  specifying  the  interest  of  the  applicant  in  the  land. 

The  inclosure  commissioners  are  then,  if  they  think  fit,  to  cause  Provisional 
the  land  to  b.e  inspected,  and  a  report  to  be  drawn  up,  and  if  the  "''  '  "*  ■ 
commissioners  shall  then  deem  an  advance  of  money,  in  respect 
of  the  costs  of  the  proposed  drainage,  to  be  expedient,  they  are, 
with  the  sanction  of  the  commissioners  of  the  treasury,  to  issue  a 
provisional  certificate  to  the  effect,  that  upon  proof  of  the  works, 
or  of  a  part  of  the  works,  having  been  satisfactorily  executed,  the 
inclosure  commissioners  will  certify  to  the  treasury  that  an  advance 
should  be  issued,  not  exceeding  an  amount  to  be  expressed  in  such 
provisional  certificate,  and  if  they  think  fit,  they  may  by  such  cer- 
tificate direct  that  the  expenses  of  the  investigation  shall  be  a 
charge  on  the  land. 

Upon  the  works  or  the  required  part  thereof  being  satisfac- 
torily finished,  and  the  recommendation  of  the  commissioners  for- 
warded to  the  treasury,  the  advance  is  to  be  made  by  the  treasury 
through  the  inclosure  commissioners.  And  the  latter  have  power,  Certifioata 
if  they  see  fit,  to  certify  to  the  treasury  that'  an  advance  should  be  finished. 
made  in  respect  of  part  of  the  work  finished,  not  exceeding  the  sum 
expended,  though  no  declaration  to  that  effect  be  contained  in  the 
provisional  certificate  (y). 

And  the  land  thereupon  is  to  become  subject  to  the  payment  to  Rent  charge  to 
the  crown,  of  a  rent  charge  after  the  rate  of  61.  10s.  for  every 
hundred,  to  be  payable  for  twenty-two  years  by  two  half-yearly 
payments,  to  be  recoverable  in  the  same  manner  as  the  tithe  rent 
charge  is  recoverable,  and  to  have  priority  to  every  other  charge 
except  the  tithe  rent  charge  and  quit  rents,  and  to  be  redeemable 
at  any  time  within  twenty  years  after  its  commencement  for  a  sum 
equal  to  the  future  payments,  allowing  discount  after  the  rate  of 
SI.  10s.  per  cent,  per  annum.  The  rent  charge  is  to  be  kept  down 
by  any  person  having  a  limited  interest  in  possession,  and  if  such 
person  is  entitled  to  an  apportioned  part  of  the  rents  and  profits  of 

(a;)  That  is,  every  pei-son  in  possession  years,  and  a  tenant  on  other  terms  jointly 

or  in  receipt  of  the  rents,  except  a  tenant  with  the  reversioner,  constitute  an  owijer, 

for  life  or  years  at  a  rent  not  less  than  See  6  &  7  Wm.  4,  c.  71,  s.  12, 

two-thirds  of  the  clear  yearly  value,  or  (y)  10  Vict.  c.  11,  s.  6. 
holding  for  a  term  not  ejcceeding  fourteen 
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CsAP.  87. 


Tenant. 


Apportionment 
of  rent  charge. 

10  Vict.  u.  32. 


12  &  13  Vict, 
u.  100. 


Power  to  owner 
to  borrow  or 
advance. 


Application 


Certificate, 


the  land  at  the  termination  of  his  interest,  he  is  to  pay  a  propor- 
tionate part  of  the  accruing  rent  charge ;  and  such  person  is  bound 
to  uphold  the  drains  and  certify  their  state  to  the  commissioners 
once  every  year. 

A  tenant  of  the  land  too  at  a  rent  is  liable  to  pay  the  rent 
charge  during  his  tenancy  if  he  joins  in  the  application  for  an 
advance ;  but  otherwise  the  tenant  is  allowed  to  deduct  the  amount 
of  the  rent  charge  from  the  rent  payable  by  him. 

A  power  is  also  given  to  apportion  the  rent  charge  upon  different 
parts  of  the  land,  when  such  is  the  wish  of  the  owners. 

By  a  later  act  (10  Vict.  c.  32),  the  sum  appropriated  to  Ireland 
is  increased  to  1,500,000Z. 

Another  act  (z)  (which  recites  that  the  sums  of  2,000,OOOZ.  and 
1,000,000Z.  authorised  to  be  advanced  under  the  9  &  10  Vict.  c.  101, 
had  been  applied  for  and  appropriated)  authorises  the  owner  (a)  of 
any  land  in  Great  Britain  or.  Ireland  to  borrow  of  private  individuals, 
or  himself  to  advance,  money  for  the  improvement  of  such  land  by 
works  o£  drainage,  and  to  have  the  money,  spent  in  such  improve- 
ment and  in  defraying  the  expenses  incident  thereto,  charged  on  the 
inheritance  by  way  of  a  rent  charge  for  twenty-two  years,  which  is 
to  be  payable  half-yearly,  and  to  be  personal  estate  (6). 

The  application  must  be  made  by  such  owner  of  the  land 
to  the  inclosure  commissioners,  for  an  allowance  of  the  loan, 
and  such  commissioners,  after  obtaining  a  rjeport  from  an  assis- 
tant commissioner,  surveyor,  or  engineer,  on  the  propriety  of 
the  application,  may  issue  a  certificate  of  allowance  under  their 
seal,  stating  the  amount,  if  any,  of  the  sum  authorised  to  be  bor- 
rowed or  advanced,  and  are  by  the  same  or  a  subsequent  certificate 
to  fix  the  rate  of  interest  to  be  payable  in  respect  thereof  (c).  And 
the  money,  if  borrowed  from  a  third  person,  is  to  be  paid  into  the 
Bank  of  England  (for  lands  in  England),  or  into  some  branch  bank 
thereof  to  be  specified  by  the  commissioner,  to  the  credit  of  the 
commissioner,  who,  however,  are  to  have  no  personal  Hability  in 
respect  thereof.  But  in  case  of  two  or  more  offers  of  a  loan,  the 
applicant  for  the  loan  may  give  the  preference  to  either  party,  in 
like  manner  as  he  himself  is  entitled  to  preference,  if  desirous  to 
make  the  advance  {d).     Upon  payment  made  into  the  bank,  the 


(2)  12  &  13  Vict.  c.  100.  otherwise  ? 

(a)  This  word  having  the  same  mean-  (c)  Sect.  i. 

ing  as  in  the  6  &  7  Wm.  4,  c.  71.  {d)  Sects.  7,  8. 
(ft)  Sects.  ],  2, 


z3/&/fe(fsy4c%so/?® 
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banker's  certificate  is  to  be  granted,  by  which  the  party  making 
the  payment  is  discharged  from  all  liability,  and  such  bankers' 
certificate  being  transmitted  to  the  commissioners,  they  are  to  issue 
a  grant  of  the  rent  charge,  which  is  to  commence  from  the  day  of 
the  certificate  (e). 

In  the  case  of  the  money  being  advanced  by  the  owner  of  the  Owner  advano- 
land  himself,  the  commissioners,  when  satisfied  that  the  money  Jent  charge.* 
has  been  duly  expended  upon  the  drainage  works,  or  upon  any  part 
which  is  in  itself  complete,  and  upon  the  expenses  thereof  (includ- 
ing the  expenses  of  the  application),  and  that  the  works  are  durable 
and  will  produce  an  improvement  in  the  yearly  value,  exceeding 
the  amount  of  the  yearly  rent  charge,  are  to  make  a  grant  of  a  rent 
charge  to  such  owner  of  the  land  for  the  period  above  stated,  and 
which  is  to  commence  on  the  day  on  which  such  money  shall  be 
reported  to  have  been  duly  expended  (/). 

The  rent  charges  so  to  be  granted  are  to  be  kept  down  by  the  Priority  of 
-tenant  for  life,  as  if  the  same  were  the  interest  of  a  mortgage  and  "^^^  °  "^^' 
are  to  have  precedence  over  all  other  charges,  except  tithe  rent 
charges,  land  tax,  local  rates  and  taxes,  quit  or  chief  rents  incident 
to  tenure,  and  charges  created  or  to.be  created  by  virtue  of  any  act 
authorising  advances  of  public  money,  for  drainage  or  the  improve- 
ment of  lands  {g).  But  no  arrears  are  to  be  recoverable  after  three 
years,  nor  any  interest  in  respect  of  any  arrears  Qi). 

The  rent  charge  is  to  be  recoverable  in  like  manner  as  the  tithe  Rent  charge, 

how  re- 
commutation  rent  charge  under  the  6  &  7  Wm.  4,  c.  71  (i) ;  but  coverable. 

with  a  saving  as  to  parties,  who,  at  the  time  of  the  commencement 

of  the  rent  charge,  were  tenants  for  lives  or  years  not  within  the 

meaning  of  "  owner"  of  lands  {k),  and  who  did  not  concur  in  the 

application  for  the  loan ;  as  to  whom  the  owner  of  the  rent  charge 

is  only  to  have  the  ordinary  remedies  of  a  legal  reversioner  {I). 

And  if  the  lands  are  in  a  register  county  the  grant  of  rent  charge  Register. 

must  be  registered,  or  otherwise  be  subject  to  be  postponed  (m). 

But  such  rent  charge  is  not  to  be  considered  an  incumbrance  such 

as  to  preclude  trust  money,  held  upon  trusts  of  investment,  being 

laid  out  in  the  purchase  of  a  mortgage  upon  such  lands  («). 

The  act  also  contains  power  for  the  commissioners,  where  the  Contribution 

and  apportion- 
ment. 

(«)  Sects.  8,  9.  (Jc)  See  mp.Skl  "Wm.  4,  c.  71. 

(/)  Sect.  10.  (I)  Sect.  15. 

(g)  Sects.  13,  21.  {in)  Sect.  14. 

Ih)  Sect.  18.  («)  Sect.  20. 
\i)  Sup.  p.  1149. 
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Redemption  of 
rent  charge. 


amount  to  be  raised  is  to  be  contributed  in  different  sums,  to 
charge  distinct  parts  of  the  land  with  distinct  rent  charges,  and 
also  to  apportion  any  one  rent  charge,  when  desirable,  between 
different  parts  of  the  land  already  charged  with  it  under  the  act  (o). 

The  act  also  provides,  that  when  the  owner  of  land  charged  with 
a  rent  charge  under  9  &  10  Vict.  c.  101,  shaU  redeem  such 
rent  charge  under  that  act ;  the  commissioners  may  by  the  certi- 
ficate of  redemption,  declare  that  such  rent  charge  shall  continue  a 
charge  for  the  remainder  of  the  term  for  which  it  was  created  and 
pass  as  personal  estate  (p) ;  and  also  further  amends  the  previous 
acts  (q),  by  declaring  that  the  certificates  of  advance,  under  those 
acts,  need  comprise  only  such  parts  of  the  lands  specified  in  the 
provisional  certificate,  as  the  commissioners  may  think  proper; 
and  that  the  provisions  in  the  act  of  11  &  12  Vict.  c.  119,  as 
to  description  by  reference  shall  apply,  as  far  as  circumstances  will 
admit,  to  that  case  (r). 

The  act  also  contains  a  provision  as  to  the  mode  of  payment  of 
the  costs  of  the  drainage  works  and  of  the  expenses  of  the  commis- 
sioners and  their  officers  (s),  and  a  provision  as  to  the  mode  of 
applying  any  part  of  the  sum  so  to  be  raised,  which  shall  remain 
unapplied,  (either  from  the  works  not  having  been  fuUy  executed 
or  from  a  sui-plus  remaining  after  the  full  execution  of  the  works), 
in  indemnifying  the  parties  interested  in  the  land  from  the  rent 
charge,  but  in  the  first  mentioned  case  not  giving  in  the  first  place 
the  party  who  applied  for  the  loan  the  benefit  of  such  indemnity 
until  all  others  have  been  indemnified  (f). 

Other  acts  have  been  passed  for  authorising  advances  for  drainage 
and  improvement  on  land  (m).  ^ 


(6.)  Commissioners  Clauses  Act. 

10  Viot.  c.  16.  By  10  Vict.  c.  16,  for  consolidating  acts  relating  to  bodies  of 
commissioners  appointed  for  carrying  on  undertakings  of  a  public 
nature,  a  form  is  provided  for  mortgages  (which  niust  be  by  deed) 
to  be  made  by  such  commissioners,  of  the  rates  or  other  property 


Mortgages  by 
commissioners 
for  public 
undertakings. 


(o)  Sects.  11,  12. 
(i))Sect.  30. 

(g)  9  &  10  Viot.  c.  101  ;  10  &  11  ViOt. 
c.  11  and  38  ;  11  &  12  Viot,  o.  119. 
(r)  Scot.  31. 


(.)  Sects.  6,  24.^.^.^^^^  ^^  MicrOSoM^  '''■ 


(t)  Sect.  25. 

(m)  13  &  14  Vict.  c.  31 ;  19  &  20  Vict. 
0.  9  ;  27  &  28  Vict.  t.  114  (The  Im- 
provement of  Land  Act,  1864).  Andsee 
Lands  Improvement  Go,  v.  Michmond,  17 
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under  that  or  any  special  act.     And  all  mortgages  charged  on  the 

same  rates,  or  property,  are  to  be  paid  pro  raid  without  priority, 

and  any  transfer  of  such  mortgage  must  be  made  by  deed,  and  a 

register  is  to  be  kept  by  the  commissioners,  of  the  mortgages  and 

transfers  ;  and  after  registration,  the  transferee  is  to  be  entitled  to 

the  full  benefit  of  the  original  mortgage.     And  if  no  time  is  fixed 

by  the  mortgage  deed  for  payment  of  the  debt,  then,  after  twelve 

months,  either  party  may  give  six  months  notice  to  terminate  the 

mortgage.     And  provision  is  made  for  forming  a  sinking  fund  out 

of  the  rates  mortgaged.    And  in  default  in  payment  of  the  principal 

for  six  months,  or  of  interest  for  thirty  days,  and  demand  in  PioTision  for 

writing  made,  the  mortgagee  may,  if  authorised  by  the  special  act 

to   enforce  payment  by  a  receiver,  apply  to  two  justices,  or  in 

Scotland  to  the  sherifl",  for  the  appointment  of  a  receiver,  whose 

of&ce  shall  cease  when  principal,  interest,  and  costs  shall  have  been 

received  by  him. 

By  11  &  12  Vict.  c.  39,  the  provisions  of  the  last  mentioned  act  H  't  12-V 
were  extended  to  the  raising  of  money  by  corporate  bodies  for 
building  or  repairing  prisons. 

An  inquiry  for  statutory  charges  in  respect  of  improvements  inquiry  for 
should  now  in  general  form  one  of  the  precautions  to  be  taken  "^  ^^^^' 
before  completing  a  purchase  or  mortgage. 


(7.)  Copyhold  Enfranchisement  Acts. 
These  acts  have  been  referred  to,  sup.  p.  237. 


(8.)  Tithe  Cormnutation  Acts. 

By  the  Tithe  Commutation  Act,  also,  power  is   given  to  the  Tithe   ommu- 

tation  Act, 
owners  of  particular  estates  m  land  or  tithe  rent  charge,  and  also 

to  corporations  sole  and  aggregate,  to  charge  their  proportion  of 

the  commutation  expenses  with  interest  at  4  per  cent,  on  the  land 

or  tithe  rent  charge  respectively,  to  be  paid  ofi'  by  twenty  equal 

annual  instalments  {x) ;  and  a  like  power  is  given  by  a  later  act  to 

owners  of  a  partial  estate  in  land,  to  charge  the  expense  of  redeem- 

{x)  See  6  &  7  Win.  4,  c.  71,  ss.  77,  78 ;  s.  8  ;  9  &  10  Vict.  c.  73  ;  10  &  11  Vict. 
2  &  3  Vict.  c.  62,  ss.  16,  17  ;  3  &  4  Vict.  c.  104  ;  14  &  15  Vict.  o.  63  ;  23  &  24 
c.  15,  s.  23.     And  see  5  &  6  Vict.  c.  54,      Vict.  c.  93. 
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ing  a  tithe  rent  charge  under  that  act  upon  the  land  for  twenty 
years  with  interest  (y). 
2  &  3  V.  u.  62.  By  2  &  3  Vict.  c.  62,  ecclesiastical  corporations  aggregate  and 
collegiate  bodies  are  enabled  to  charge  the  commutation  expenses, 
with  interest,  on  any  other  lands  held  to  the  like  uses  as  those 
iQcluded  in  the  commutation,  to  be  paid  off  in  like  manner  as 
before  mentioned  {z). 


Mortgages  for 
purchase  of 
glebe. 


Ecclesiastical 
Dilapidations 
Act,  1871. 


(9.)  Ecclesiastical  benefice  securities. 

The  power  of  incumbents  to  borrow  money  on  their  benefices 
has  been  treated  of  in  Chap.  XXXIV.  sup.  p.  350. 

In  addition  we  may  refer  to  the  following  acts : 

By  55  Geo.  3,  c.  147,  ss.  6,  7,  powers  are  given  to  the  incum- 
bents of  ecclesiastical,  benefices  to  purchase  additional  land  for 
glebe,  and,  for  that  purpose,  to  make  limited  mortgages  of  the 
profits  of  the  benefice. 

By  34  &  35  Vict.  c.  43,  s.  38,  (for  providing  for  repairs  to  build- 
ings which  ecclesiastical  persons  are  bound  to  keep  in  repair,)  new 
incumbents  are  authorised  to  borrow  money  for  the  repairs  of  the 
buildings  of  the  benefice  in  manner  therein  mentioned. 

And  as  to  the  form  and  provisions  of  the  security,  see  (a). 

By  35  &  36  Vict.  c.  96,  provisions  are  made  for  the  alteration  of 
the  length  of  the  mortgage  term  and  of  the  conditions  of  repayment 
of  advances  under  the  Ecclesiastical  Dilapidations  Act,  1871. 


The  Charitable 
Trusts  Act, 
1853. 

Mortgage  of 
charity  estates 
for  improve- 
ment. 


The  Charitable 
Trusts  Amend- 
ment Act, 
185S. 


(10.)  The  Charitable  Trusts  Acts. 

The  16  &  17  Vict.  c.  137,  constituting  the  charity  commission, 
empowered  the  commissioners  sitting  as  a  board  (s.  21)  to  autho- 
rise money  to  be  raised  by  mortgage'  of  charity  estates  for  pm-poses 
of  improvement,  provided  that  compulsory  provisions  were  reserved 
in  every  such  mortgage  for  payment  of  the  principal  money  bor- 
rowed by  annual  instalments,  and  for  redemption  and  reconveyance 
within  thirty  years. 

Under  18  &  19  Vict.  c.  124,  s.  80,  in  lieu  of  such  compulsory 
provisions  being  inserted  in  the  mortgage,  the  board  authorising 
any  mortgage  is  to  give  directions  by  its  order  for  discharge  of  the 


iy)  9  &  10  Vict.  c.  73,  s.  11, 
(2)  Sect.  17. 
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principal  debt,  or  any  part  thereof,  by  instalments,  within  thirty 
years,  or  for  forming  a  sinking  fund  for  discharge  of  the  principal 
debt,  or  any  part  thereof,  within  the  same  period. 

By  23  &  24  Vict.  c.  136,  s.  15,  the  power  contained  in  the  21st  The  Charity 

,.  Act  of  I860, 
section  of  the  act  of  1853,  is  extended  so  as  to  authorise  the  appli- 
cation of  monies  raised  on  the  securities  of  the  properties  of  the 
charity,  to  any  purpose  or  object  which  the  board  shall  consider  to 
be  beneficial  to  the  charity  or  the  estate  or  objects  thereof,  and 
which  shall  not  be  inconsistent  with  the  trusts  or  intentions  of  the 
foundation. 

By  sect.  29  of  the  same  act,  the  trustees  or  administrators  of  Powers  of 

.        trastees  only 

any  chanty  are  disabled  from  selling  or  mortgaging  the  charity  underact, 
estate,  otherwise  than  under  an  act  of  parliament  or  a  court  of 
competent  jurisdiction,  or  according  to  a  scheme  legally  estabHshed, 
or  with  the  approval  of  the  board.  But  as  to  the  operation  of  that 
sect,  as  to  charity  property  not  being  part  of  the  endowment  of  the 
charity  within  the  62nd  sect,  of  the  act  of  1853,  see  (b). 

By  sect.  16  of  the  act  of  1860  (c),  a  majority  of  two-thirds  of  the 
trustees  have  a  legal  power  of  entering  into  contracts  and  executing 
assurances,  &c.,  requisite  for  carrying  any  sale,  mortgage,  or  dis- 
position into  effect,  on  behalf  of  themselves  and  their  co-trustees, 
and  also  of  the  official  trustee  of  charity  lands,  where  his  concur- 
rence would  be  otherwise  required  (as  to  which,  see  the  act  of 
1853,  ss.  47—50,  and  the  act  of  1855,  s.  15). 


(11.)  Municipal  corporation  securities. 
By  the  Municipal  Corporations  Act  (d),  the  councils  of  bodies  Municipal 

•  .       -,    X,  ,  ■•    corporations 

corporate  elected  under  the  act,  are  restrained  irom  mortgage  and  can  only  mort- 
alienation  of  the  lands,  tenements,  or  hereditaments  of  the  corpora-  f^sg^fof 
tion,  except  vyith  the  consent  of  the  lords  commissioners  of  the  Treasury, 
treasury,  and  after  such  notice  as  is  required  by  the  act. 

By  6  &  7  Wm.  4,  c.  104,  s.  1,  and  7  Wm.  4  &  1  Vict.  e.  78,  New  securities 
s.  28,  the  councils  of  corporate  bodies  are  authorised  to  give  new 
securities  for  old  debts. 

And  by  the  Municipal  Corporations  Mortgages  Act,  1860  (e),  in  Who  may  re- 

any  case  where  commissioners  of  the  treasury  approve  of  any  mort-  timg  ^"to" 

mode  of  re- 

(J)  Governors  of  Chariiy,  &c.  v.  Sutton,  l,d)  5  &  6  Wm,  i,  c.  76,  s.  94. 

27  Beav.  651.  («)  23  Vict.  c.  16,  s.  1. 

(c)  23  &  24  Vict.  0.  136,  s.  15. 
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gage  of  any  hereditaments  of  the  body  corporate  of  any  borough, 
they  may,  as  a  condition  of  their  approval,  require  that  the  money 
borrowed  on  the  security  of  such  mortgage  shall  be  repaid,  with  all 
interest  thereon,  in  thirty  years,  or  any  less  period,  and  either  by 
instalments  or  by  means  of  a  sinking  fund,  or  both,  as  the  com- 
missioners may  think  fit. 


Power  to 
borrow  on 
credit  of  rates 
for  sanitary 
purposes. 


(12.)  Public  Health  Act. 

By  38  &  39  Vict.  c.  55,  s.  233,  any  local  authority  may,  with 
the  sanction  of  the  local  government  board,  for  the  purpose  of 
defraying  any  costs,  charges,  and  expenses  incurred  or  to  be  in- 
curred by  them  in  the  execution  of  the  sanitary  acts,  or  of  that  act, 
or  for  the  purpose  of  discharging  any  loans  contracted  imder  the 
sanitary  acts,  or  that  act,  borrow  or  reborrow  and  take  up  at  interest 
any  sums  of  money  necessary  for  defraying  any  such  costs,  charges, 
and  expenses,  or  for  discharging  any  such  loans  as  aforesaid  (/). 

Similar  powers  are  given  to  the  urban  and  rural  authorities  under 
the  act  (g). 

The  act  contains  regulations  as  to  the  exercising  of  borrowing 
powers,  and  the  form,  register,  and  transfer  of  mortgages  and  rent 
charges  {h). 


(13.)  Sewers  Act. 

Under  the  Sewers  Act  (11  &  12  Vict.  ,c.  112),  the  commis- 
sioners have  power  to  mortgage  the  rates  for  defraying  the  expenses 
incurred  in  the  execution  of  the  act,  by  deed  sealed  with  the  seal  of 
the  commissioners,  the  mortgagees  to  be  without  priority  inter  se, 
and  being  authorised  to  apply  to  two  justices  for  a  receiver  of  the 
rates  mortgaged  if  the  principal  and  interest  is  in  arrear  for  six 
months  (i). 

(14,)  Public  Works  and  Fisheries  Acts. 

A  long  series  of  statutes,  commencing  with  57  Geo.  3,  c.  34, 
and  by  which  the  commissioners  of  the  treasury  were  authorised  to 
make  advances  of  public  money  for  various  useful  public  works  and 


(/)  38  &  39  Vict.  c.  55,  s.  233. 

i9)  n. 


{h)  lb.  as.  234-241. 
(i)  ss.  106-115. 
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purposes,  taking  securities  for  the  repayment  thereof  upon  the 
works,  and  the  tolls,  and  other  proceeds  derived  therefrom,  has 
been  repealed  by  the  Public  Works  Loans  Act,  1875  (fc),  by  which 
the  public  works  loan  commissioners  have  power  to  make  loans  for 
any  of  the  works  mentioned  in  the  first  schedule  to  the  act  to  any 
person  having  statutory  or  other  power  to  borrow  for  such  purpose. 

(15.)  Land  Tax  Eedemption  Act. 

By  42  Geo.  3,  c.  116,  s.  51  (kk),  extensive  powers  were  given  to 
persons  having  a  limited  interest  in  land  of  mortgaging  (as  well  as 
selling)  for  the  purpose  of  raising  the  money  required  for  redeem- 
ing the  land  tax  charged  thereon,  or  on  other  lands  settled  to  the 
like  use. 

(16.)  West  India  Government  mortgages. 
By  2  &  3  Wm.  4,  c.  125,  the  government  was  authorised  to  West  India 

Govemment 

advance  100,000Z.  to  the  owners  of  estates  in  the  West  Indies,  to  mortgages. 

repau"  damages  then  lately  incurred,  on  the  security  of  the  estates 

to  be  benefited  by  the  advance,  such  charge  to  have  priority  over 

all  other  incumbrances,  and  to  be  paid  off  at  the  expiration  of  ten 

years,  from  the  time  of  the  advance  with  interest  at  M.  per  cent. 

and  the  commissioners  are  empowered  to  require  additional  security 

if  they  thought  fit. 

Under  this  act,  it  was  held,  that  a  mortgagor  out  of  possession 
could  not,  without  the  consent  of  the  mortgagee,  borrow  the  sum 
required;  and  that  the  commissioners  could  not  make  a  loan 
except  upon  the  terms  of  the  charge  having  priority  to  all  other 
charges  {I). 

This  act  gives,  for  moneys  advanced  by  the  commissioners  on 
mortgage  upon  the  application  of  a  mere  tenant  for  life,  absolute 
priority  over  all  existing  charges  (m). 

A  similar  act  was  passed  for  Dominica  (n),  and  the  powers  of  the 
first  mentioned  act  were  extended  by  (o). 

(17.)  Railway  Acts. 
The  mortgages  of  railways  and  other  companies  have    been 
treated  of  in  Chap.  XXXV.  p.  353. 

(A)  38  &  39  Vict.  c.  89.  lief  Commissioners,  34  Beav.    234  ;   11 

{kk)  Amended  by  1  &  2  Vict.  c.  58,  L.  T.  N.  S.  295. 

s.  1  ;  16  &  17  Vict.  c.  74,  s.  117.  (w)  5  &  6  Wm.  4,  c.  51. 

{I)  Borrodaile  v.  Brickioood,  1  Y.  &  C.  (o)  3  &  4  Wm.  4,  e.  40  ;  7  &  8  Vict.  c. 

Exc.  60.  17  ;  8  &  9  Vict.  c.  50  ;  11  &  12  Vict,  c. 

(m)  Laiorence  v.  The  West  India  Re-  38  ;  19  &  20  Vict.  c.  35. 
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Penalty  for 
unauthorised 
mortgages  by 
railway  com- 
panies. 


In  addition,  we  may  refer  to  the  following : 

By  7  &  8  Vict.  c.  85,  s.  19  (which  recited  that  many  railway 
companies  had  borrowed  money  in  an  unauthorised  manner  upon 
the  security  of  loan  notes  or  other  instruments  purporting  to  give 
a  security  for  repayment  of  principal  sums  borrowed  at  certain 
dates,  and  for  payment  of  interest  thereon  in  the  meantime)  a 
penalty  was  imposed  equal  to  the  amount  purporting  to  be  secured 
by  any  loan,  note,  or  other  negotiable  or  assignable  instrument 
thenceforth  issued  by  any  railway  company,  purporting  to  bind  the 
company  as  a  legal  security  for  money  advanced  to  them,  otherwise 
than  under  the  provisions  of  an  act  or  acts  of  parliament,  autho- 
rising the  company  to  raise  such  money,  and  to  issue  such  security. 
But  it  was  provided  that  any  company  might  renew  any  such  loan, 
note,  or  other  instrument  issued  by  them  prior  to  the  passing  of 
the  act  for  any  period  not  exceeding  five  years  froni  that  time. 

By  this  act  the  borrowing  of  money  by  railway  companies 
otherwise  than  in  conformity  with  the  terms  of  their  special  act  is 
impliedly  forbidden  (p). 

By  the  Eailway  Companies  Securities  Act,  1866  (q),  provisions 
are  made  for  making  accounts  of  the  loan  capital  of  companies,  and 
for  the  registration  and  inspection  thereof,  and  for  depositing  state- 
ments before  issuing  any  debenture  stock,  and  for  the  declaration 
to  be  indorsed  on  mortgages  and  bonds,  and  for  specifying  in  their 
accounts  the  particulars  of  their  loan  capital,  and  any  new  borrowing 
powers  conferred  on  them. 


(18.)  Compcmies  Clauses  Act. 

Provisions  for  raising  money  are  contained  in  8  &  9  Vict. 
c.  16,  (the  Companies'  Consolidation  Act),  which  enacts,  that 
where  public  companies  are  authorised  to  borrow  under  their 
special  act,  they  may,  subject  to  the  restrictions  of  that 
act,  borrow  the  sum  specified  on  mortgage  of  the  undertaking  of 
the  company  and  of  the  future  calls,  or  on  bond,  such  borrowing 
from  time  to  time,  except  in  the  case  of  a  sum  borrowed  to  pay  off 
a  sum  due,  being  first  authorised  by  a  general  meeting.  It  is  also, 
by  the  same  act  provided,  that  no  such  mortgage  (though  it,  com- 
prise future  calls)  is  to  preclude  the  company  from  receiving  and 
applying  to  the  purposes  of  the  company  such  future  calls,  unless 


{p)  CJiumiers  v.  Manchester,  &c.  Co., 
10  Jnr.  N.  S.  700. 
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it  be  expressly  so  provided,  but  that  the  interest  on  the  bonds  or 
mortgages  shall  be  paid  in  preference  to  the  dividends  of  the  share- 
holders, and  that  such  mortgages  or  bonds  shall  be  only  transfer- 
able by  deed;  and  that  the  company  is  not  to  be  responsible  to  a 
transferee  until  the  transfer  is  entered  on  the  register;  and  a 
power  is  given  to  inspect  the  books  (r). 

Sect.  42  of  the  act  contains  a  clause  for  apportioning  the  tolls, 
&c.  comprised  in  the  mortgages  among  the  different  mortgagees 
pro  raid,  according  to  the  sums  respectively  advanced  by  them, 
without  regard  to  priority  of  date. 

(19.)  Canal  companies. 

By  10  &  11  Vict.  c.  94,  canal  and  navigation  companies  who 
have  adopted  8  &  9  Vict.  c.  42,  for  enabling  them  to  become 
carriers  upon  their  canals,  are  authorised  to  borrow  sums  not 
exceeding  one-tenth  of  the  paid  up  capital,  for  the  purposes  of 
that  act,  in  like  manner  as  provided  by  8  &  9  Vict.  c.  16  (s). 

(20.)  Debenture  stock. 

The  power  of  railway  and  other  companies  to  issue  debenture 
stock  has  already  been  treated  of  (t). 

(21.)  Mortgage  debenture  Acts. 

.  By  28  &  29  Vict.  c.  78,  and  33  &  34  Vict.  c.  20,  improvement 
companies  (as  well  as  companies  associated  for  the  advance  of 
money  upon  land  or  rates)  are  empowered  to  issue  mortgage 
debentures  against  securities  on  land  of  at  least  equal  amount, 
both  the  debentures  and  securities  being  registered  in  the  office 
of  land  registry  (w). 

(22.)  University  and  College  Estates  Act. 

By  the  Universities  and  College  Estates  Act,  powers  of  mort-  21  &  22  Vict, 
gaging  their  estates  are  given  to  the  Universities  and  Colleges  of 
Oxford,    Cambridge,   and    Dublin,    and  Winchester,    and    Eton 
Colleges,  with  the  consent  of  the  copyhold  commissioners. 

By  the  Universities  and  Colleges  Estates  Acts  Extension,  1860,  2.3  &  24  Vict, 
further  powers  are  conferred,  and  as  to  Winchester  and  Eton 
Colleges,  see  31  &  32  Vict.  c.  118,  ss.  24,  25,  and  28. 

(r)  Sects.  38-51.  (t)  Sup.  p.  364. 

Is)  10  Si  11  Vict.  c.  94.  («)  See  mp.  p.  370. 

4  B  2 
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CHAPTEK  LXXXVIII. 

MISCELLANEOUS   CHAPTER. 

Sect.  Page 

1.  Release  of  the  mortgage  debt           ....  1156 

2.  Accord  and  satisfaction 1158 

3.  County  court  jwrisdiction 1159 

4.  Mortgage  of  shares  in  a  company       .         .         .     .  1159 

5.  Redemption  under  Lands  Clauses  Act,  1845   .         .  1160 

6.  Investments  under  the  Lands  Clauses  Act,  1845  .     .  1160 

7.  Novation    ' 1161 

8.  Generally 1164 

(1.)  Release  of  the  mortgage  debt. 

What  amounts        Tjje  mere  declaration  or  promise  by  the  creditor  of  his  intention 

to  a  release 

of  the  debt.       not  to  enforce  a  debt,  is  not  a  release  of  the  debt  either  at  law  or 

in  equity,  though  many  years  have  elapsed  since  the  debt  became 
due,  and  neither  principal  nor  interest  has  ever  been  demanded  (a) ; 
and  the  additional  circumstance  that  the  creditor,  on  the  occasion 
of  the  insolvency  of  the  debtor  (his  brother  in  law),  promised  to 
give  up  the  instrument  to  be  cancelled,  but  was  unable  to  do  so 
from  having  mislaid  it,  has  been  held  not  to  alter  the  case  (6). 
Such  a  declaration,  however,  accompanied  with  a  destruction  of  the 
instrument  securing  the  debt,  was  held  sufficient  in  a  case  of  father 
and  son,  where  the  relinquishment  by  the  father  of  the  debt  formed 
part  of  the  consideration  of  an  assignment  of  the  son's  property  in 
trust  for  creditors,  but  under  which  the  father  agreed  to  be  satis- 
fied vdth  the  surplus  which  should  remain  after  paying  the  other 
creditors  (c). 

So  a  declaration  by  the  obligee  of  a  bond  of  an  intention  to 
release  the  debt,  has  been  held  effectual,  under  circumstances  where 

(a)  Cross  v.  Sprigg,  18  L.  J.  Ch.  204 ;      see  Peace  v.  Bams,  11  Ha.  161 ;  17  Jur. 
6  Ha.  556  ;  2  Mac.  &  G.  113  ;  2  H.  &       1091 ;  Sheph.  T.  242. 
Twr.   233 ;    Bym    v.   Godfrey,    4    Ves.  (J)  Gross  v.  Sprigg,  sup. 

6  ;  Beeves  v.  ^nj^Xjf^^^  S}'^Mibf6soft<k^  ^^^^"'^'  ^-  ^««^««^',  2  S.  &  S.  264. 
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it  would  have  been  fraudulent,  on  the  part  of  the  residuary  legatee 
of  the  obligee,  to  put  the  bond  in  suit  (d). 

So  where  a  declaration  of  intention  was  accompanied  with  a 
delivery  to  the  debtor  of  the  bond  and  mortgage,  by  which  the  debt 
was  secured,  or  what  was  tantamount  thereto  (e). 

So  if  the  mortgagee  cancel  the  mortgage,  it  is  as  much  a  release 
as  cancelling  a  bond,  if  done  with  intent  to  release  (/). 

86  where  the  object  of  a  bond,  executed  by  a  son  to  his  father 
on  payment  of  the  debt  of  the  former  by  the  latter,  and  deposited 
with  trustees,  appeared  to  have  been  intended  not  to  secure  a  debt, 
but  as  a  check  on  the  conduct  of  the  son,  it  was  held  in  equity,  on 
the  death  of  the  father,  that,  the  object  of  the  bond  being  satisfied, 
it  ought  to  be  cancelled,  and  that  the  son  should  not  be  affected  by 
the  neglect  of  the  trustees  to  cancel  the  bond,  as  they  had  power  to 
do,  under  the  trust,  within  a  limited  time  (g) ;  and  evidence  has  been 
allowed  to  be  drawn  from  entries  in  the  creditor's  books,  and  from 
a  letter  written  to  a  third  party  in  which  he  declared  that  he  had 
released  the  debt,  in  aid  of  parol  declarations  of  his  intention  so  to 
do  (h) ;  and  in  one  case  a  mere  entry  by  the  creditor  in  his  books, 
of  his  intention  not  to  sue  the  debtor  unless  he  was  himself  dis- 
tressed, was  held  to  operate  as  a  conditional  release  {i) ;  but  this 
case,  it  seems,  fell  within  the  principle  of  the  decision  in  Wekett  v. 
Raby,  viz.,  fraud  (k). 

So  if  the  debtor,  on  the  faith  of  the  creditor's  representation, 
have  done  acts  which  have  altered  his  position,  he  will  be 
released  (l). 

Where  the  mortgagee  executed  a  release  on  the  faith  of  getting  Release 
proper  securities  in  substitution  for  the  mortgage,  and  the  substi-  obtained, 
tuted  securities  turned  out  to  be  forgeries,  he  was  restored  to  his 
original  position  (m),  without  prejudice  to  the  rights  of  persons  who 
were  alleged  to  have  lent  money  on  the  faith  of  the  release  (n). 

id)  Wekett  v.  Baby,  2  Bro.  P.  C.  386.  (k)  Per  "Wigram,  V.  C,  18  L.  J.  Ch. 

(e)  Richards  v.  Syms,  Barnard.  90 ;  2  206. 

Eq.  Ca.  Ab.  617;  Taylor  v.  Manners,  1  {I)  Yeojnansv.  Williains,  1  Eq.  184  ; 

Ch.  48.  35  Beav.   130.     And  see  per   Turner, 

(/)  Harrison  v.   Owen,  1  Atk.   520  ;  L.  J.,  Taylor  v.  Manners,  sup.     See  also 

Gicmmer  v.  Adams,  13  L.  J.  Exo.  40.  Money  v.  Jorden,  2  De  G.  M.  &  G.  318  ; 

{g)  Flower  v.  Marten,  2  My.   &  Cr.  reversed  5  H.  L.  185  ;  diss.   Lord  St. 

459.  Leonards,  Exp.  Douglas,  3  D.  &  C.  310. 

(A)  Eden  v.  Smyth,  5  Ves.  341.     And  {m)  Eyre  v.  Burmester,  10  H.  L.  90  ; 

see  6  ib.  518.  8  Jar.  N.  S.  1019. 

(i)    Aston    V.    Pye,    5  ib.   350,   note,  (»)  lb.;  Scholefield  v.  Tempter,  ^  De 

354.  G.  &  J.  429. 
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But  if,  after  a  release  has  been  fraudulently  obtained,  another 
security  is  made  under  which  the  estate  is  sold,  it  cannot  be  fol- 
lowed in  the  hands  of  a  purchaser  for  value  without  notice  (o). 


(2.)  Accord  and  satisfaction. 

Acceptance  of        jt  may  be  observed  that  the  acceptance  of  a  negotiable  security 
less  sum.  "^  r  o  j 

may  be  a  satisfaction  of  a  claim  to  a  larger  amount  (p) ;  but  an 
acceptance  of  part  of  a  debt,  being  a  sum  certain,  though  expressed 
to  be  in  full  of  all  demands,  is  not  an  extinguishment  of  the 
original  debt,  even  if  the  debtor  undertakes  to  pay  the  residue 
when  of  ability  (q).  To  amount  to  an  acquittance  from  the  larger 
debt,  there  must  be  a  release  or  acknowledgment  of  satisfaction  by 
deed,  or  some  consideration  or  possibility  of  benefit  to  the  creditor 
relinquishing  his  further  claim,  as  if  the  creditor  receive  payment 
of  the  lesser  sum  at  an  earlier  time,  or  at  a  place  more  convenient 
to  him  (r). 

So  the  acceptance  of  a  horse,  hawk,  or  other  article,  in  satisfac- 
tion, is  good,  from  the  possibility  of  the  latter  being  more  bene- 
ficial to  the  creditor  than  the  debt  (s) ;  although  it  seems  that  the 
bettering  the  creditor's  case  is  not,  in  all  cases,  suf&cient  to  effect 
a  release  of  the  larger  debt;  thus  a  bond  with  sureties,  though 
more  advantageous  than  a  single  bond,  will  not  be  deemed  a  satis- 
faction for  the  larger  sum  secured  by  the  latter  {t). 

But  it  should  be  noticed,  that  where  a  sum  certain  is  not  due, 
but  damages  only  are  recoverable,  there  a  lesser  thing  may  be  done 
in  satisfaction  for  a  greater,  and  accord  and  satisfaction  is  a  good 
defence  (u). 

A  composition  among  creditors  for  a  less  sum  is  a  good  satisfac- 
tion of  a  debt,  and  it  is  a  question  for  the  jury  whether  the  agree- 
ment or  the  performance  of  it  is  accepted  as  satisfaction  (x). 

(o)  Syre  v.  Burmester,  8  Jur.  N.  S.  (r)  Co.  Litt.  212,  b. ;  PinnelVs  Case, 

379,  M.  E. ;  and  ib.  687  ;  4  De  G.  J.  &      sup. 
Sm.  435.  (s)  PinnelVs  Case,  sup.;  Jones  v.  Saw- 


(p)  Siiree  v.  Tripp,  15  M.  &  "W.  23 
overruling  Cumber  v.  Wane,  1  Stra.  426 
McDowall  V.  Boyd,  12  Jur.  980,  Wight- 
man,  J.   See  i3oMi?i  v.  SifcAer,  10  A.  &  E, 
121 ;  doubted  by  Parke,  B.  in  Cooper  t, 


hins,  17  L.  J.  C.  P.  92. 

(«)  1  Brownl.  47,  71 ;  2  Eoll.   Abr. 
470. 
(m)  PinnelVs  Case,  sup. 
(x)  Evans  v.  Povns,  1  Exc.  601 ;  Flock- 
Parker,  17  C.  B.  822,  8.  ton  v.  Eall,  14  Q.  B.  380  ;  Re  Hatton,  7 
(?)  Fitch  V.  Sutton,  5  East,  230 ;  Adams      Oh.  126 ;  Edwards  y.  HancheU,  1  C.  P.  DJ 
V.  Taplimg,  4  Mod.  88  ;  PinnelVs  Case,  5      118. 
Bep.  117, 
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(3.)  County  courts  jurisdiction. 

By  the  County  Courts  Equitable  Jurisdiction  Act  (y),  the  county  Jurisdiction  in 
courts  shall  have  and  may  exercise  all  the  power  and  authority  of  and  foreclosure 
the  High  Court  of  Chancery  in  (amongst  other  matters)  all  suits  for  ^'"*^- 
foreclosure  or  redemption,  or  for  enforcing  any  charge  or  lien  where 
the  mortgage  charge  or  lien  shall  not  exceed  in  amount  the  sum 
of  500L  (z). 

Whether  the  court  is  authorised  by  the  act  to  establish  a  lien, 
which,  in  respect  of  such  liens  as  may  be  actively  enforced,  is  a 
necessary  preliminary  to  the  relief,  see  (a). 

Proceedings  under  the  act  which  relate  to  the  recovery  or  sale  of 
any  mortgage  charge  or  lien  on  lands,  tenements,  or  hereditaments, 
shall  be  taken  in  that  county  court  within  the  district  of  which 
the  land,  tenements,  or  hereditaments,  or  any  part  thereof,  are 
situate  (b). 

The  county  courts  have  jurisdiction,  although  the  right  to 
redeem  is  disputed  (c). 


(4.)  Mortgage  of  shares  of  a  company. 


Where,  by  the  rules  of  a  company,  shares  are  not  to  be  trans-  Mortgagee 
ferred  until  all  arrears  of  calls  are  paid;  semb.  a  mortgagee  by  for  unpaid* 
transfer  cannot  be  recognised  as  transferee  until  payment  of  all  "^^^• 
arrears ;  but  if  the  company  recognise  him  as  such,  they  cannot  call 
upon  him  to  pay  the  arrears  (d). 

Where  judgments  have  been  taken  against  the  company  whilst 
the  mortgagee  was  holder  of  the  shares,  he  is  entitled  to  an  in- 
demnity from  the  mortgagor  against  such  judgments  before  he  can 
be  called  on  to  re-transfer  them  (e). 

A  mortgagee  of  shares  not  standing  in  his  own  name  cannot  be  Mortgage  of 
compelled  by  the  company  to  pay  calls  (/) ;  but  if  shares  which  company.* 
have  been  deposited  with  creditors  are  exchanged  by  them  for 

(y)  28  &  29  Vict.  c.  99.  Stuait. 

(z)  Sect.  1  (3).  (d)  Watson  v.  EaUs,  23  Beav.  294  ;  3 

(a)  Att.  Gen.  v.  Sittingboume,  (tc.  R.  Jur.  N.  S.  53. 

Co.,  1  Eq.  636  ;  35  Beav.  268.  (c)  Phene  v.  GiUan,  9  Jur.  1086,  V.  C. 

(6)  Sect.  10.    And  see  38  &  39  Vict.  c.  Wigi-am. 

50 ;   and  Cons.   County    Court  Orders,  (/)  Newry  B.  Co.  v.  Moss,  14  Bear, 

November,  1875.  64  ;  15  Jur.  437. 

(c)  Powell  V.  Boherts,  9  Eq.  169,  V.  C. 
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shares  in  their  own  names,  they  are  liable  as  contributories,  though 
known  to  the  company  as  holding  the  shares  on  security  only  (g). 

Although  the  company  are  not  bound  to  see  to  the  execution  of 
trusts,  still  it  is  important  that  notice  should  be  given  to  the  com- 
pany of  any  charge  upon,  shares,  in  order  that  a  subsequent  mort- 
gagee, by  giving  such  notice,  may  not  obtain  thereby  a  right  prior 
to  that  of  a  previous  but  less  cautious  incumbrancer  [h). 


Power  to  re- 
deem mort- 


(5.)  Redemption  under  Lands  Clauses  Consolidation  Act,  1845. 

The  Lands  Clauses  Consolidation  Act  provides  that  (i)  the  pro- 
moters of  the  undertaking  may  purchase  or  redeem  the  interest  of 
the  mortgagee  of  any  lands  which  may  be  required  for  the  purposes 
of  the  special  act,  whether  they  shall  have  previously  purchased 
the  equity  of  redemption  or  not,  and  whether  the  mortgagee  shall 
be  entitled  in  his  own  right  or  in  trust,  and  whether  he  be  in  pos- 
session by  virtue  of  the  mortgage  or  not,  and  whether  the  mortgage 
affect  the  lands  solely  or  jointly  with  any  other  lands  not  required 
for  the  purposes  of  the  special  act. 

Sects.  109 — 114  contain  all  the  necessary  provisions  for  the 
payment  of  the  mortgage  debt,  and  for  deposit  of  the  mortgage 
money  on  non- conveyance  by  the  mortgagee,  and  for  carrying  out 
the  redemption  of  the  whole  interest  of  the  mortgage. 


(6.)  Investments  wnder  Lands  Clauses  Act,  1845. 

Money  paid  in  under  any  company's  act  may  be  invested  in  the 
redemption  of  land  tax  or  incumbrances  (A;). 

Under  this  power  money  will  not  be  laid  out  in  rebuilding  a 
farm  house  or  other  buildings  {I),  unless  a  proper  case  is  made  (m) ; 
or  in  repairs  of  old  buildings  (w) ;  or  in  making  roads  and  sewers  (o). 


{g)  Price  and  Brovm's  Case,  3  De  G.  & 
S.  147. 

(h)  See  Newry,  &c.  Co.  v.  Moss,  14 
Beav.  64;  Martin  v.  Sedgwick,  9  ib. 
333. 

(i)  8  &  9  Vict.  0.  18,  s.  108. 

(k)  Ib.  s.  69. 

{I)  Mudyerd's  Tr.,  2  Giff.  395  ;  6  Jur. 
N.  S.  816  ;  Exp.  Corp.  Liverpool,  1  Ch. 
596.  See  Godef.  &  Sh.  214-6,  and  cases 
there  cited. 
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(m)  Johnson's  Settlemerd,  8  Eq.  348, 
V.  C.  James.  See  Leigh's  Estate,  6  Ch. 
887 ;  Lummer's  Will,  2  De  G.  J.  &  Sm. 
515 ;  11  Jur.  N.  S.  615 ;  Drake  v.  Tre- 
fiosis,  10  Ch.  364  ;  Speer's  Tr.,  3  Ch.  D. 
262,  v.  C.  Bacon;  Donaldson  v.  D.,  ib. 
743,  V.  C.  Bacon. 

(n)  Nether  Stowey  Vicarage,  17  Eq. 
157,  M.  E. ;  Drake  v.  Trtfiisis,  sup. 

(o)  Venour  v.  Sellon.,  2  Ch.  D.  522. 


Sect.  6.  INVESTMENT  UNDER  LAND   CLAUSE  ACT,  1845.  1161 

The  money  paid  in  under  the  act  was  applied  in  the  building  of 
a  vicarage  (p). 

Under  the  70th  sect,  of  the  Lands  Clauses  Cons.  Act  Lands  Cl. 
(8  Vict.  c.  18)  a  fund  paid  into  Court,  may,  upon  the  petition  of  ™^' 
the  tenant  for  life  interested  therein,  be  invested  on  real  security. 
And  for  that  purpose  a  reference  will  be  directed,  whether  an 
investment  on  the  proposed  security  will  be  advantageous  to  the 
parties  under  the  settlement,  and  as  to  the  sufficiency  of  such 
security.  And  it  seems  that  under  such  a  reference,  the  chief  clerk 
may  certify  not  only  against  the  proposed  mortgage  security,  but 
generally  against  a  mortgage  investment,  and  that  the  Court  will 
follow  the  certificate  (q). 

The  costs  of  incumbrances  on  lands  taken  by  a  company  are  Costs  oE 
regulated  by  sect.  80  of  the  Lands  Clauses  Cons.  Act,  1845. 

The  costs  of  the  mortgagee  under  any  proceedings  under  which 
they  are  to  be  paid  off,  are  payable  by  the  mortgagor,  not  by  the 
company  (r).  So  are  the  costs  of  the  incumbrancers  on  the 
interest  of  a  tenant  for  life  (s),  unless  they  have  been  served  at  the 
suggestion  of  the  company,  or  under  special  circumstances  (t). 

But  the  company  pays  the  cost  of  the  mortgagee  where  he 
appears  on  an  application  to  invest  the  purchase  money  otherwise 
than  by  payment  of  his  mortgage  debt  (u). 

The  costs  of  the  application  for  the  investment  of  the  money  in 
the  redemption  of  land  tax  are  payable  by  the  company  (x). 


(7.)  Novation. 

The  benefit  of  a  security  may  be  waived  by  the  acceptance  of 
another  security  in  its  place ;  and  this  kind  of  extinguishment  of  a 
security  was  called  in  the  civil  law,  novatio  (y). 

It  is  for  the  owner  of  the  estate  to  show  that  it  was  discharged 

(p)  Incumbent  of  Whitfield,  1  Jo.  &  2  Sm.  &  G.  App.  vi. 

H.  610.  (0  ife  Smigerford,  1  K.  &  J.  413. 

(?)  Exp.  Franklyn,  1  De  G.  &  S.  528 ;  (m)  Me  Nash,  1  Jur.   N.  S.  1082  ;  25 

5  E.  C.  206 ;  17  L.  J.  Ch.  166  ;  8  &  9  L.  J.  Ch.  20,  V.  C.  Stuart ;  Egremont  v. 

Vict.  c.  18,  s.  70.  Thompson,  cited  28  Beav.  625 ;  He  Brooke, 

(r)  Hatfield's  Estate,  29  Beav.  370  ;  7  30  Beav.  233. 

Jur.  N.  S.  383.   But  see  .Ken.  v.  Thomp-  (x)  Be  Bethlem  Hosp.,  19  Eq.   457, 

son,  2  H.  &  M.  9.  M.  K. 

(s)  Exp.  Smith's  Estate,  6  B.  C.  150  ;  (y)  Co.lqu.  Sum.  Eoman  Civil  L.  s's. 

19  h.  J.  Ch.  56  ;   Webster's  Settled  Est.,  1852-1855. 
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by  the  taking  of  the  new  security,  and  not  for  the  creditor  to 
disprove  the  substitution  of  the  new  security  for  the  old. 

The  mere  acceptance  of  a  personal  security  for  interest  in  arrear, 
or  other  charge,  whether  express  or  implied,  is,  therefore,  not  a 
waiver  of  the  original  security,  even  if  a  receipt  be  given  for  the 
amount  (,?),  though  it  is  considered  that  against  a  purchaser  for 
valuable  consideration  of  a  subsequent  interest  in  the  estate  on  the 
faith  of  an  assurance  (supported  by  the  receipt)  that  no  interest  was 
due  to  the  first  incumbrancer,  the  latter  would  lose  his  remedy 
against  the  estate  (a). 

The  absence  of  any  mention  of  the  original  security,  and  the 
reservation  of  interest  at.  a  different  rate  from  that  which  was 
secured  by  it,  have  been  treated  as  evidence  that  the  new  security 
was  taken  by  way  of  substitution  (&). 

Upon  a  change  of  a  firm,  slight  circumstances  will  shew  that  the 
creditors  of  the  old  firm  had  accepted  the  liability  of  the  new 
firm  (c) ;  as  where  no  alteration  was  made  in  the  mode  of  carrying 
on  the  business,  the  account  continued,  and  the  existing  liabilities 
discharged  or  diminished  from  the  old  and  new  assets  indiscrimi- 
nately (d) ;  but  the  acceptance  of  interest  from  the  new  firm,  and 
other  circumstances,  are  not  sufBcient  in  the  face  of  a  declaration 
by  the  creditor  that  '  he  would  not  know  the  new  firm  in  the  trans- 
action '  (e). 

Where  money  had  been  deposited  vrith  a  firm  of  bankers  and 
deposit  notes  given  to  the  creditor,  and  upon  a  change  of  the  firm  new 
deposit  notes  were  given  in  some  cases,  and  in  others  interest  was 
paid  by  the  new  firm  on  the  old  notes,  there  was  novation  in  both 
cases  (/). 

The  question  of  novation  has  been  brought  prominently  before 
the  courts  by  the  numerous  cases  which  have  arisen  on  the  amal- 
gamation of  insurance  companies,  and  it  may  be  useful  to  state 
some  of  the  conclusions  which  may  be  drawn : 

1.  In  order  to  create  a  novation  on  the  amalgamation  of  com- 


(2)  Bwrrett  v.  Wells,  Pre.  Ch.  131 ; 
Sardwiclc  v.  Mynd,  1  Anst.  Ill ;  Ou/rtis 
V.  Jl^ts7l,,  2  V.  &  B.  416  ;  Saimders  v. 
Leslie,  2  Ba.  &  Be.  509. 

(a)  See  observations  of  Sir  A.  Hart, 
Kemmis  v.  Stepney,  2  Mol.  85. 
.  (6)  Brettle  v.  Burdett,  2  De  G.  J.  &  S. 
244. 


(c)  Exp.  Jackson,  1  Ves.  J.  132 ;  Exp. 
Peele,  6  Ves.  604. 

{d)  Bolfe  V.  Flower,  I  J.  C.  27.  And 
see  Commerdal  Bank  of  India,  16  "W.  E. 
958,  L.  J. 

(e)  Be  Smith  <fc  Co.,  4  Ch.  662. 

(/)  Bilborough  v.  Holmes,  6  Ch.  D. 
255,  V.  C.  Hall. 
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panics,  there  must  be  something  more  than  in  the  case  of  ordinary 
partnerships  (g). 

2.  If  a  society  is  dissolved,  and  its  assets  and  liabilities  are 
transferred  to  another  society,  and  any  policy  holder  by  any  con- 
tract with  the  new  company,  expressly  or  impliedly  adopts  the 
arrangement,  there  is  a  novation  of  the  debt  on  his  policy  {h). 

3.  If  any  policy  holder,  whether  a  member  or  not,  with  know-  Policy  in- 
ledge  of  the  items  of  the  union  between  two  societies,  has  his 
policy  indorsed  with  an  indorsement  which  purports  to  create  a 

new  contract  with  the  amalgamating  society,  there  is  novation  (i). 
So  if  any  policy  holder,  whether  a  member  or  not,  even  without 
a  knowledge  of  the  particulars  of  the  arrangement,  has  his  policy 
BO  indorsed,  a  novation  takes  place,  but  not  where  the  pohcy  was 
sent  in  to  be  indorsed,  but  on  disagreement  was  returned  un- 
indorsed {k). 

4.  Similarly,  if  a  policy  holder,  whether  a  member  or  not,  accepts  ^°"^^ 

r6C61T6Cl* 

a  bonus  from  the  amalgamating  society  (l). 

5.  So,  where  the  creditor  executed  the  deed  of  settlement  of  the  Deed  of  settle- 

ment of  new 
new  company  (m).  company 

6.  If,  with  knowledge  of  the  mutual  arrangement  and  the  terms  *^^°"*®  • 

Payment  of 

thereof,  a  poHcy  holder,  not  being  a  member  and  not  having  his  premiums. 
policy  indorsed,  pays  his  premiums  to  the  amalgamating  society 
at  their  office,  and  receives  the  receipt  as  of  that  society  without 
more,  even  that  is  sufficient  to  create  novation.  '  If  he  knows  all 
that  has  been  done,  and  takes  the  receipts  from  the  new  company, 
that  will  be  an  acceptance  of  the  new  company'  (ra) ;  but  not  where 
the  receipt  implied  an  incorporation  rather  than  a  transfer  of  the 
business  (o) ;  nor  where  an  annuitant  received  his  annuity  from 
the  new  company,  but  refused  to  join  in  the  transfer  (p). 

By  the  Life  Assurance  Companies  Acts  Amendment  (q),  where  Acceptance  of 

.  1        1    J.  ji       ii  •  »    T  1  '^^'^  company 

a  company,  either  before  or  after  the  passmg  of  the  act,  has  trans-  must  be  in 
ferred  its  business  to,  or  been  amalgamated  with,  another  company,  ''"*^°8- 

(gr)  Family  Endowvwnt  Society,  5  Ch.  (n)  National  Froviiuyial,  &c.  Society,  9 

132  ;  iJe  Anchor  Assurance,  ib.  638.  Eq.  306,  313,  V.  C.  Malins  ;  TJie  Times 

(A)  Mart's  Case,  1  Ch.  D.  307,  C.  A.;  Xdfe  Ass.,    5  Ch.  394,   L.    J.   Giffard  ; 

Dowse's  Case,  8  ib.  384,  C.  A.  Cocker's  Case,  3  Ch.  D.  1,  C.  A.;  Miller's 

(i)  Men's  Claim,  16  Eq.  354,  V.  C.  Case,  ib.  391,  C.  A.     But  see  Conquest's 

Bacon.  Case,  1  ib.  334,  C.  A. 

(k)  Griffith's  Case,  6  Ch.  374,  L.  J.  (o)  Manchester,  <fcc.  Ass.  Co.,  9  Eq.  643, 

(I)  Me  Anchor,  tlic.   Co.,   sup.;  Times  V.  C.  James  ;  affirmed  5  Ch.  640. 

Life  Ass.  5  Ch.381,L.  J.  Giffard;  Spencer's  {p)  India  and  London  Life  Ass.  Co., 

Case,  6  ib.  362.  7  ib.  651. 

.  (m)  Fleming's  Case,  6  Ch.  393.  [g)  35  &  36  Vict.  c.  41,  s.  7, 
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no  policy  holder  in  the  first  mentioned  company  who  shall  pay  to 
the  other  company  the  premiums  accruing  due  in  respect  of  his 
policy,  shall,  by  reason  of  any  such  payment  made  after  the  passing 
of  the  act,  or  by  reason  of  any  other  act  done  after  the  passing  of 
the  act,  be  deemed  to  have  abandoned  any  claim  which  he  would 
have  had  against  the  first  mentioned  company  on  due  payment  of 
premiums  to  such  company,  or  to  have  accepted  in  lieu  thereof  the 
liability  of  the  other  company,  unless  such  abandonment  and 
acceptance  have  been  signified  by  some  writing  signed  by  him  or 
by  his  agent  lawfully  authorised. 

7.  If  a  policy  holder,  not  being  a  member,  is  merely  furnished 
with  notice  by  a  circular  not  containing  the  whole  arrangement, 
that  will  not  be  sufficient  (r). 

8.  A  reference  to  the  "  guarantee  "  of  the  amalgamated  company 
is  ambiguous  (s). 


(8.)  Generally. 

Bond  with  A  bond  by  the  mortgagor  for  performance  of  the  covenants  and 

conditions  in  the  mortgage  deed,  would  be  forfeited  by  a  breach 
of  the  proviso  in  the  deed  for  payment  of  the  money  (i).  It  was 
formerly  a  general  practice  to  give  a  bond  as  collateral  security 
for  the  debt  and  interest,  which  is  only  subject  to  a  small 
duty  (m).  But  since  the  passing  of  the  1  Wm.  4,  c.  47,  the  pre- 
caution of  taking  a  bond  by  way  of  additional  security  has  become 
less  important. 

Donatio  mortis  A  sum  secured  on  mortgage  of  real  estate  may  be  the  subject  of 
a  donatio  mortis  causa,  and  the  real  and  personal  representatives  of 
the  mortgagee  will  be  trustees  for  the  donee  {y). 


camd. 


(r)  Manchester,  &c.  Society,  9  Eq.  643,  (<)  Tooms  v.  Chandler,  2  Lev.  116 ;  3 

V.   C.  James;  affirmed  5  Ch.  640;  Me  Keb.  387 ;  contra  Briscoe  v.  Xi?ig',  Cro.  Jac. 

Amhor,  <fcc.  Co.,  ib.  636,  V.  C.  James,  281  ;  nom.  Bristoe  v.  Knipe,  Yelv.  206. 

note.                                                  '  (u)  Sup.  p.  306. 

(s)  Times  Life  Ass.,  5  ib.  390,  V.  C.  (y)  Duffield  v.  Elwes,  1  BU.  N.  S.  498. 
James. 
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ABSENCE  BEYOND   SEAS, 
heir,  756,  1009 
pro  confesso,  1020,  2 
service,  1021 

Statute  of  Limitations,  923,  4 
Trustee  Act,  vesting  order,  755,  7,  1022 

ABSOLUTE   CONVEYANCE, 

when  treated  as  a  mortgage,  22,  8 

ABSTRACT  OF  TITLE, 

concealment  from,  is  a  misdemeanour,  377 
incumbrance  omitted  from,  must  be  paid  by  vendor,  1070 
though  omission  by  mistake,  ib. 

ACCORD  AND  SATISFACTION,  1158 

ACCOUNTS  AND  ACCOUNTING, 

annual  rests.     See  Mortgagee  in  Possession. 

annuity,  no  accounts  without  redeeming,  1116 

assignee  and  mortgagee, 

mortgagor  not  bound  by  accounts  of,  654,  1117 
mortgagee  subject  to  account  for  all  profits  received  by 
assignee,  ib. 

bankrupt,  account  between  mortgagee  and  trustee  binding,  1116 

carrying  on,  after  certificate,  1111,  2 

carrying  over  funds  to  separate  acoouut,  770 

co-defendants,  1115 

contingent  remainderman,  1116 

conversion  of  interest  into  principal,  869 
account  stated  not  sufficient,  ib. 

Crown,  account  v.  accountant  of,  173 

decree,  sums  received  since,  1101 

elegit  creditor  under  old  law,  49 

„  „      under  1  &2  Vict.  c.  110,  57 

„  „       wilful  default,  57,  1103 

fraud,  opened  for,  1116 

infant,  ib. 

interest.     See  Interest. 

limitations  (statute  of).    See  Limitations,  Statutes  of. 

mortgagor  not  liable  to  account  for  rents,  694 — 6 
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ACCOUNTS  AND  ACCOUNTING— coreCinwrf. 
mortgagee  in  possession.     See  Mortgagee. 
opening,  1116 
receiver,  1122 

refusal  to  account,  costs,  800 
remaindermen,  when  bound  by,  1116 
rests.    See  Moetgaqee. 

second  account  on  footing  of  old  account,  1117 
settled  account  opened,  when,  896,  7,  1116 
solicitor,  taking  accounts  against,  897,  1116 
opening  accounts  of,  897,  1116,  7 
Stat.  7  Geo.  2,  o.  20,  none,  701,  1100 
subsequent  incumbrancers  when  bound  by,  1115 
subsequent  interest,  1111 
•surcharge  and  falsify,  1116 
tenant  for  life,  ih. 

ACCOUNTANT, 

Crown,  to  the,  173 

General.     See  Patmastee-Geneeal. 

lien  of,  595 

ACCRETIONS, 

mortgage  of  copyholds,  236 
pledge,  579 

ACKNOWLEDGMENT, 

Statute  of  Limitations,  foreclosure,  911 — 8 
interest,  909 


redemption,  931 — 5 


ACT  OP  PARLIAMENT, 
notice  when,  790 


ACTION, 

mortgagee  when  entitled  to  costs  of,  797 — 801 
notice,  is  not,  775 

ADEMPTION, 

of  legacy  of  mortgage  debt,  1048 

ADMINISTRATION  OF  ASSETS, 

administration  suit  by  mortgagee,  731,  1031 

charge  of  debts  postponed  to  judgments  v.  deceased,  when,  193 

costs.    See  Costs. 

Crown,  43,  183,  1003 

domicile,  120 

foreign  judgments,  ih. 

Fraudulent  Devises  Acts,  under,  192,  5 

garnishee  no  priority,  120 

Indian  lands,  193,  4 

heir  not  necessary  party,  194 
injunction  v.  suing  executor,  36,  119 
jndgment  after  death  of  debtor,  upon  verdict  before,  133 
judgments,  how  satisfied  in,  53- 
Jud.  Act,  deceased  insolvent,  195,  399, 1029 
Lord  Mayor's  Court,  120 
marshalling  assets.    See  Marshalling. 
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ADMINISTEATION  OF  ASSETS— continued. 
mortgagee  filing  administration  suit, 

„        coming  in  entitled  to  costs  in  priority,  731,  1029 
„         proving  for  whole  amount,  when,  1029 
order  of  application  of  assets,  963 

priority  of  judgnaent  creditor,  86,  117 — 120.    See  Prioritt. 
retainer  of  debt  by  devisee,  420 

executor,  41,  196 
heir,  420 
separate  account,  770 

Statute  of  Limitation,  creditors'  suit  stays,  916,  7 
trustees  represent  cestuis  que  trust,  1014,  5,  1073 
will  established  against  heir,  799,  1076 

ADMINISTRATION, 
ad  litem,  1007 

costs  of  taking  out,  allowed  to  mortgagee,  798 
•pendente  lite,  1007 

ADMINISTRATOR,  IN  FELONY  OR  FORFEITURE,  44,  1003,  1014 

ADMIRALTY  COURT, 
interest  in,  144 

judgments,  decrees,  and  orders  in,  76,  7 
lien  in,  605,  6 

ADMITTANCE.    See  Copyhold. 

ADVANCES  (FURTHER), 

stamps  on  securities  for,  666 
tacking,  826.    See  Tacking. 

ADVERTISEMENT, 

of  sale  under  power,  251 

notice  from,  in  newspaper,  none,  775 

ADVOWSON, 

extendible  when,  50 
foreclosure,  992 
mortgage,  341 

form  of,  ib. 

not  eligible  subject  for,  ih. 
mortgagor  has  the  right  to  present,  41,  341,  702,  745 
remedy  if  mortgagee  presents,  ib. 
'rectories,'  62 
sale,  action  for,  by  mortgagee,  341,  702,  745 

but  not  after  vacancy,  ib. 
See  Church  Living. 

AFFIDAVIT, 

of  documents  by  mortgagee,  1097 

..  AGENT, 

incumbrance  purchased  by,  1043 
lien  of,  617 
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AGENT — continued. 

mortgagee  in  possession  as,  1102 
notice  through,  783 

sale  by,  agent  cannot  direct  payment  of  purchase  money  to  third 
person,  566 
otherwise  on  sale  of  ship  by  master,  566 
set-off  of  purchase-money  against  debt  of  agent,  406 
stoppage  in  transitu  by,  612 
voluntary  payments  by,  646,  1137 

AGISTMENT, 

lien  for,  594 

AGKEEMENT, 

to  borrow  or  lend,  201 

ALDERNEY, 

a  home  port,  672 

ALIENATION, 

general  license  to  alien  (except  tenants  in  capite)  given  by  Stat. 

of  Quia  Emptores,  4 
fine  on  alienation  by  tenants  in  capite  abolished  by  12  Car.  2, 

c.  24,  ib. 

ANCIENT  DEMESNE, 

lands  in,  extendible  under  old  law,  50 

ANGLO-SAXONS, 

mortgages  how  far  known  among  the,  3 

ANNUITY, 

account  of  rents,  not  without  redemption,  1116 

apportionment,  887 

arrears  of,  interest  on,  871 

assignable,  199 

bankruptcy,  may  be  realized  in,  390 

charged  on  corpus,  when,  297,  8 

when  not,  290 
charge  of,  how  made  effectual,  298 
charging  order  on,  80 
deficiency  of  fund,  297 

heir  trustee  for  executor  when  annuity  treated  as  a  mortgage,  25 
foreclosure,  913 
income,  when  charged  only,  29 
inrolment  of,  94 

except  when  charged  by  will,  ib. 
judgment  binds,  when,  63 
Limitations,  Statute  of,  907,  921 

mortgage  by  executor  for  arrears  of,  belongs  to  annuitant,  298 
notice  of  unregistered,  109 
pension  not  bound  by  charging  order,  85 
redeemable  annuities,  ib. 
redemption,  1093 
remedies — not  all  at  same  time,  725 

„  by  power  of  entry  and  a  term  not  inconsistent,  737 

right  of  re-purchase  of,  when  construed  a  mortgage,  25 
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AENVITY— continued. 

sale  to  raise  arrears  of,  298,  725 
stamp,  667,  9,  679 
suitors'  fund, 

whether  charging  order  affects  annuity  payable  out  of,  85 
tenant  for  life,  bound  to  keep  down,  881 

only  interest  on  value,  ii.  j 
term,  annuity  secured  by,  737 

APPARENT  POSSESSION, 
BUI  of  Sale  Act,  470 
order  and  disposition,  447,  8,  470 

APPOINTMENT, 

deposit  not  an,  319 

father  and  son  joining  in  deed  after,  789 

judgments,  how  affected  by,  52,  61 

mortgage  by,  redemption  by  persons  claiming  in  default  of  41, 

1085 
limitation  of  equity  of  redemption  to  different  uses,  ib. 
wife,  property  appointed  by,  assets,  214 

APPORTIONMENT, 
annuity,  887 

costs  among  several  estates,  804 
dividends,  888 

legal  and  equitable  assets,  costs  apportioned  between,  40 
rents,  888 
Stat.    4  &    5  Wm.  4,  o.  22,  887 

33  &  34  Vict.  c.  35,  ib. 
stock,  ib. 
tenant  for  life  and  remainderman  of  mortgage  debt,  1094 

APPROPRIATION  OF  BILLS  TO  SHIPMENTS,  487 

APPROPRIATION  OF  PAYMENTS,  815,  1133,  4 
dower  payments,  845 

fraudulent  overdrawings  by  partners,  1134 
interest  before  principal,  ib. 

purchase-money   cannot  be  appropriated  by  incumbrancer   who 
has  purchased  the  estate  to  prejudice  of  prior  incumbrancer, 
845 
sale  monies  of  mortgaged  estate  not  appropriated 
to  book  debts,  812,  1117 
or  general  account,  752 
secured  sums,  appropriation  to,  before  unsecured,  845 
solvUur  modum  recipientis,  1134 
surety,  1133 
tacking,  1134 

ARBITRATION, 

award,  when  has  force  of  judgment,  73 
benefit  building  societies,  1064 
friendly  societies,  1057 
jurisdiction  of  court  when  ousted,  1064 
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ASSETS, 

action  to  account,  no  preference  after,  36 

colonial  real  estate,  193 

costs  apportioned  between  legal  and  equitable  assets,  40 

equitable  assets, 

broker's  bond  in  London,  ib. 

definition,  38,  9 

devised  lands  for  payment  of  debts^  38,  40 

equity  of  redemption,  when,  40 

office  of  profit,  ib. 

real  estate  charged  by  deed  or  will  with  debts,  39,  40 

separate  estate,  39 
escheated  lands  in  lord's  hands,  43,  190,  961 
executory  devise,  lands  subject  to,  are,  193 
following,  417 

foreclosure,  when  mortgage  personal  assets  after  decree  nisi,  1037 
hotchpot,  40 
Indian  real  estate,  194 
insurance  J.  monies,   where  policy  deposited  with  one  appointed 

executor  of  depositor,  513 
Jamaica  real  estate,  193 
legacies,  fund  reserved  for  payment  of,  960 
legal  assets,  39 

annuity,  when,  40 

chattels  persona.1  subject  to  lien,  ib. 
„      real,  39 

colonial  real  estate,  ]  93,  4 

copyholds,  how  far,  40,  985 

equity  of  redemption,  38,  9,  40 

freeholds,  189,  985 

general  power  of  appointment,  39 

Jamaica  plantations,  when,  193 

reversion  in  fee  on  mortgage  term,  38,  377 

rea}  estate  not  charged  with  debts,  38 

trust  estates  in  chattels,  whether,  51,  8 
„  fee  simple,  37 

marshalling.     See  Maeshalling. 
order  of  application  of  assets,  941 — 74 

summary  of,  963 
preference  by  executor  confessing  judgment,  36 
retainer  of  executor, 

only  out  of  legal  assets,  41 

Jud.  Act  does  not  alter  rule,  196 

separate  estate  of  married  woman  subject  to,  217 
specialty  debts  binding  heir,  185 

„        „      not  binding  heir,  190 
Stat.  3  &  4  Wm.  4,  c.  104,  189 

ASSIGNMENT  OF  PEESONALTY, 
Stat.  22  &  23  Vict.  c.  35,  659 

ASSIGNMENT  OR  TRANSFER  OF  MORTGAGE, 

accounts,  654,  1117 

action  in  assignee's  own  name  before  Jud.  Act,  485 

since  Jud.  Act,  485,  497 
arrears  of  ren^d^.^^|^^|,  mrosoft® 
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ASSIGNMENT  OR  TRANSFER  OF  MORTGAGE— continued. 
assignment  of  mortgage,  654    60 
champerty,  when,  658 

conversion  of  interest  into  principal  on,  655,  869 
costs  with  interest  added  on,  655 
covenants  on,  654 

debt — mortgagee  not  compelled  to  assign,  when,  735,  1079 
deeds  retained  by  mortgagee  on,  when,  657 

„     when  pass  on,  657,  852 
fraud  in  original  mortgage,  659 

„     of  solicitor  on,  657 
general  words  'all  personal  estate'  pass  leasehold  mortgage,  658 
injunction  against  mortgagee  suing  mortgagor  after,  724 
insolvent,  assignment  to,  1117 
interest  paid  recoverable,  though  not  mentioned,  659 
legal  assignment,  not  compellable  to  take,  319 
mortgage,  assignment  of,  654 — 60 
mortgagee  covenanting  to  pay  is  in  light  of  surety,  657 

„         in  possession  assigning,  655 
mortgagor's  concurrence,  654 
new  mortgage,  when  assignment  amounts  to,  657 
new  proviso  for  redemption,  658 
notice  to  mortgagor  on, 'advisable,  654 
part  of  a  mortgage  debt,  660 
pledge  by  pledgee,  656 
power  of  attorney  to  recover  debt  on,  ib. 
power  of  sale  on,  659 

purchase  by  assignee  of  mortgage  debt,  654 
„  „         for  less  than  due,  655 

when  purchaser  a  trustee,  656 
reconveyance  ordered  when  no  money  passed,  659 
retention  of  deeds,  when  mortgagee  has  another  interest,  657 
solicitor  acting  for  all  parties  on,  fraud  of,  ib. 
sub-mortgage  by,  ib. 
subject  to  like  equities  as  assignor,  658 

negooiable  instruments,  qu.  within  rule,  656 
tacking  costs  on,  Q55 
trustees,  transfer  by,  659 

Stat.  22  (&  23  Vict.  c.  35,  ib. 
void,  when  mortgage,  ib. 
voluntary,  not  aided,  though  covenant  for  further  assurance,  658 

ATTACHMENT   OF  DEBTS, 

action  pending  for  debt,  156 

administration  suit,  120 

bankrupt  debtor,  158 

cheque  given,  but  payment  stopped,  155 

Common  Law  Procedure  Act,  154 

costs,  158 

cross  claims,  ib. 

debt  attachment  book,  ib. 

decrees  and  orders  have  not  the  force  of  judgments  for,  86 

discharge  of  garnishee,  158 

executor  cannot  be  garnishee,  155 

garnishee,  execution  v.,  156 

„        liability  disputed  by,  157 
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ATTACHMENT  OF  BBBVS— continued. 
Jud.  Act,  Ord.  1875,  xlv.,  154-8 
Lord  Mayor's  Court,  153 
service  of  order,  156 

solicitor's  lien,  prior  to  a  garnishee  order,  639 
third  person  interested,  157 
unliquidated  damages,  156 
■wages,  ib. 
what  debts  attachable,  155-6 

ATTAINDER, 

of  mortgagee,  32 
mortgagor,  43 
trustee,  32 

ATTENDANT  TERM, 
escheatable,  43 
tacking,  822,  859 

ATTORNEYrGENERAL, 

party  to  foreclosure  suit,  1008 

ATTORNMENT, 

clause  in  mortgage,  687 
ekgit,  to  tenant  in,  49 
mortgagor  to  mortgagee,  689 
receiver,  tenants  to,  1122 
tenants  to  mortgagee,  709 

AUCTION   DUTY, 
abolished,  393 

AUCTIONEER, 

commission,  744 
lien,  has  no,  594 

AUDITA   QUERELA, 

abolished,, writ  of,  136 

AWARD. .  See  Aebitbation. 


BANK  OF  ENGLAND, 
charge  on  stock,  82 
depositary,  not  trustee,  794 
distringas,  768 

legal  holder  must  be  paid  by,  82 
notice  of  claim  on  stock  must  be  distinct,  794 
Stat.  3  &  4  Wm.  4  c.  98,  10 
tender  of  notes  of,  legal,  iii. 

BANKERS, 

accountant  to  Crown,  banker  of,  responsible  to  Crown,  173 
compound  interest,  869 

deposit  of  title  deeds  to,  subject  to  prior  equities,  414,  823,  844 
interest  on  deposits,  869,  870,  877 

„         „  monies  improperly  retained,  1105 
lien  of,  by  usage,  597 
mortgage  to,  869 

Digitized  by  Microsoft® 


INDEX.  1173 

BANKING  COMPANY, 

execution  v.  members,  under  7  Geo.  4,  c.  46,  145 — 9 

former  members,  147 

judgment  against  public  officer,  effect  of,  145,  6 

partners  in,  evidence  of,  147 

public  officer,  judgment  v.,  145 

registration  against  member  on  judgment  against  public  officer, 

99,  145 
return  of  members,  147 
sdre  facias,  141,  146 
Stat.  7  Geo.  4,  c.  6,  145 

BANKRUPT  AND  BANKRUPTCY, 

act  of  bankruptcy,  notice  between  petition  and,  768 

arrangements  with  creditors,  621 

bidding  by  mortgagee,  391,  3 

chose  in  action,  trustee  must  give  notice,  771,  2 

composition  and  arrangement  with  creditors,  621 

execution  creditor  stayed  when,  623 
consolidation  of  mortgages,  835 
contingent  liabilities,  511 
contemplation  of  act  of  bankruptcy,  534 
Crown,  extent  of,  how  affected  by  bankruptcy,  174 

„       bankruptcy  and  insolvent  statutes  do  not  bind,  174,  8 
debts  proveable,  511 
defective  assurances  confirmed,  331 
disclaimer  of  lease,  245 

„        trustee  in,  not  within  Trustee  Act,  761 
equitable  mortgage  by  deposit,  393 
costs,  394 

memorandum  incomplete,  ih. 
sale  under,  ib. 

written  memorandum  not  necessary,  ih. 
when  mortgage  securities  deposited,  395 
equity  of  redemption  passes  to  trustee,  398 

whether  valuable  or  not,  ib. 
estate  tail,  331 

estate  and  interest  of  bankrupt  only  passes,  314 
executions, 

effect  of  bankruptcy  on,  125—7,  623 

composition    after    bankruptcy    annulled,     execution 

stayed,  623 
prior,  cannot  be  set  up  to  invalidate  second,  execution,l  37 
several,  and  one  writ  failing,  139 
See  infra,  Judgments. 
factor,  bankruptcy  of,  550,  1,  3,  600 
false  representation  a  misdemeanor,  130 
Fines  and  Recoveries  Act,  331,  2 
foreclosure,  387 
fraudulent  mortgages,  534 — 41 
alien  traders,  539 
advances  present  or  future,  ib. 

'  contemplation  of  act  of  bankruptcy  '  in  old  Acts,  536 
colourable  exception,  538 
deed  unimpeachable  after  twelve  mouths,  541 
equivalent,  what  is  an,  ib. 
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BANKRUPT  AND  BANKRUPTCY— coreiiwwed 
fraudulent  mortgages — continued. 

'fraudulent,'  meaning  of,  539 

future  bill  of  sale,  agreement  for,  540 

intention,  question  is  one  of^  536 

mortgage  of  all  a  man's  property,  537 
by  non-trader,  ib. 
trader,  538 

past  debt  also  secured,  640 

pressiu-e,  effect  of,  541 

repealed  Acts,  cases  on,  apply,  536 

Stat.  B.  A.  1869,  s.  6,  par.  1,  539 
s.  62,  642 

substantial  exception,  538 
fraudulent  preference,  B.  A.  1869,  b.,92,  542 

cases  ■within  exception,  543 

'  contemplation  of  bankruptcy,'  ib. 

liquidation,  542 

partners,  preference  by,  ib. 

voluntary,  act  must  be,  ib. 

'  voluntary '  under  old  law  the  same  thing,  ib. 
fraudulent  securities  for  discharge,  129,  623 
improvements  by  mortgagee,  747 
income  during  chancery  proceedings,  395 
indemnity  on  sale  of  leasehold,  none,  245 
insurance  monies  when  mortgaged  chattels  burnt,  430  . 
interest  to  mortgagee,  395 
judgments, 

assignees  were  judgment  creditors  under  old  law,  127 

composition,  125 

no  relation  back  of  resolution,  ib. 

conveyance,  effect  of  bankruptcy  before  or  after, 
under  old  law,  123 

course  of  legislation  on  executions  of,  1 25 

execution  of  judgments  under  B.  A.  1869,  125,  397 

execution  and  sale  above  50^.,  126 

liquidation,  ib. 

notice  of  act  of  bankruptcy,  124,  5 

protected  execution  after  act  of  bankruptcy,  when,  125 

'  prior  act  of  bankruptcy,'  126 

relation  of  title  of  trustee  to  act  of  bankruptcy,  125 

rules  and  orders   in  bankruptcy  equivalent    to  judg- 
ments, 76 

secured  creditor  under  B.  A.  1869,  when,  124 

Statutes : 

old  statutes,  law  under,  123 

1  &•  2  Vict.  c.  110,60,  71,  i6. 
23  <fc  24      „    0.  38,  124 
27  &  28      „    c.  112,  ib. 

warrant  of  attorney — no  restriction  now,  128 
jurisdiction  in  chancery  and  bankniptcy,  386,  7 
lien  of  solicitor  in,  &o.,  626 
loan  of  money  after  act  of  bankruptcy,  398 
Lord  Loughborough's  order,  8  March,  1794,  388 
married  women  cannot  be  bankrupt,  213 
mortgagee,  tru^tee.in^b^^krijij^t^^l 
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BANKRUPT  AND  BANKRUPTCY— coMimuei. 
mortgages, 

foreclosure,  387 
general  rights  in,  379 
growing  crops,  396 
interest,  395 

mortgagee  bound  by  proceedings  in  bankruptcy,  379 
rents  and  profits,  396 
sale,  387 

trustee  in,  may  mortgage,  398 
new  security  after  discharge,  128 
notice, 

bankruptcy  is  not,  790 

chose  in  action,  trustee  must  give  notice,  772 

course  of  legislation,  128 

order  and  disposition  clause,  when  notice  takes  case  out 

of,  768 
protected  transactions,  125,  397 
reversionary  interest,  trustee  must  give  notice,  772 
sheriff's    ofScer,    notice  to,   not   notice   to  execution 

creditor,  126 
statutes  conflicting  as  to  notice  by  trustee,  772 
parties  to  suits,  1010 
preferential  debts,  398 
pressure,  effect  of,  535,  541 
priorities.     See  Pkiorities. 
proof  in  bankruptcy,  381 — 6 
protected  transactions,  125,  397 
redemption  by  trustee  but  not  by  bankrupt,  1076 
refunding  by  fraudulent  creditor,  130 
relation  to  ia,ct  of  bankruptcy,  125,  174 
reputed  owner,  or  order  and  disposition, 
administratrix,  457 
agent  for  sale,  456 
attempts  to  obtain  possession,  448 
bankrupt,  trading  of  uncertificated,  455 
barges  bearing  debtor's  name,  451 
cargo,  455,  486 
chattels  real,  452 
choses  in  action  excepted,  445,  6 
'  commencement  of  bankruptcy,'  445 
commission,  goods  sold  on,  456 
consent  of  true  owner,  446 
custom  of  trade,  450 — 2 
demand,  447 

demise  at  a  rent  by  execution  creditor  to  debtor,  452 
distress  for  rent,  457 
equitable  charge  on  goods  sold,  ib. 
factor,  452 
fixtures,  ib. 

goods  of  third  persons,  445 
hire,  456 

husband  and  wife,  450 
joint  possession,  449 
lien,  by  agreement,  452 
mortgage  debts,  445 
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BANKRUPT  AND  BAl^KKUTTCY— continued. 

reputed  owner,  or  order  and  disposition — continued. 
mortgagee  owner  within  Act,  448 
mortgagor,  proviso  for  quiet  enjoyment,  ib, 
notice  of  prior  act  of  bankruptcy,  447 
notice  not  reaching  till  after  bankruptcy  without  laches, 

481 
old  decisions  applicable,  445 
other  cases  collected,  456 — 7 
partners,  450 

possession  apparent,  447,  8,  470 
question  of  fact  for  jury,  458 
real  owner  intestate,  457 
reversionary  interest,  765 
sale  or  return,  456 
shares  in  companies,  455 

directors  of  a  company,  ib. 

notice,  456 

secretary,  ib. 

trusts,  provision  as  to,  ib. 
ships,  454 

Stat.  17  &  18  Vict.  c.  104,  ib. 

unfinished,  ib. 
sole  possession  necessary,  450 
solicitor's  costs,  457 
Stat.  B.  A.  1869,  b.  15,  444 
stock,  446 

stop  order,  trustee  bound,  though  no,  773 
third  person's  goods,  445 
trade  fixtures,  454 
traders,  clause  confined  to,  444 
true  owner,  446 
utensils  of  trade,  454 
vesting  of  estate,  457 
wharfinger,  452 
sale  in  bankruptcy,  387 

at  suit  of  mortgagee,  387 — 393 

second  mortgagee  cannot  be  compelled  to  join  in  sale,  393 
though  time  for  calling  in  not  arrived,  391 
secured  creditor, 

abandonment  of  security,  382 
amendment  of  proof,  ib. 
annuity,  390 

„       secured  by  policy,  385 
assessment  of  value,  382 
bill  of  exchange  attached  to  bill  of  lading,  380 
bills  of  exchange  of  third  parties,  385 
collateral  securities,  ib. 
composition  deed,  ib. 

proving  for  balance  under,  ib. 
election  between  joint  and  separate  estates,  384 
election  by,  cannot  be  retracted,'  382 
executor  with  right  of  retainer  is  not,  196 
foreign  attachment,  380 
garnishee  order,  ib. 
joint  and  separate  del.ts,  383 
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BANKKUPT  AND  BANKRUPTCY— confaMwecZ. 
secured  creditor — continued. 

joint  and  separate  covenants,  384 

judgments,  124,  380 

part  unsaleable,  383 

proof  by,  381—6 

„     for  whole  debt  if  security  given  up,  381 
„    for  deficiency,  383 

remedies  of,  379—81 

sale  and  proof  for  deficiency,  383 

separate  debt  must  exist,  384 

sequestration,  380 

stock  mortgage,  381 

surety,  385 

vote  by,  382 

who  are  '  secured  creditors,'  379 — 381 
set-off,  1135 
settlements  void,  B.  A.  1869,  s.  91,  544 

advancement,  545 

appointment,  interest  in  default  of,  ib. 

cases  within  sect.,  544 

purchase  in  joint  names  of  trader  and  family,  545 

void  at  law  and  in  equity,  ib. 
submortgagee,  sale  by  in,  390 
surety,  how  affected  by  bankruptcy,  383 
tacking,  808,  9,  821,  7 
tenant  in  tail,  331 — 3 
trustee  recognised  as  such  even  at  law,  138 
voluntary  assignments  by  insolvents  under  old  law,  535 

old  cases  form  a  guide  to  present  Act,  537 
voluntary  preference,  534 — 7 

within  spirit  of  the  bankrupt  laws,  534 

BENEFICE.    See  Advowson. 

BENEFIT  BUILDING  SOCIETIES, 

Acts,  provisions  of,  1059,  1064,  1067 

accounts,  on  what  principle,  1060 

arbitration  clauses,  1058,  1064 

advanced  members,  1061 

borrowing  powers,  354,  1065 

copyholds,  1063 

decree,  form  of,  1060 

discount,  1063 

duration  of  society  calculated,  1060 

fines  are  principal  money  and  carry  interest,  1061 

general  powers,  1063 

incorporation — certificate  of,  1067 

instalments,  1060 

interest,  1061 

loans  to  membera  for  any  purpose,  1060 

„      „  strangers,  ib. 
monthly  payments  a  charge  within  Act,  i6. 
mortgages,  form  of,  1059 

mortgagor  trustee  of  society,  how  premises  vest,  1063 
mortgage,  power  to,  1057,  1065 
officers  of  society — lien  for  debts  of,  1058 
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BENEFIT  BUILDING  SOCIETIES— continued. 
penalty, 

provision  as  to  instalments  is  not  a,  1 060 
power  to,  hold  land,  1067 
profits — allowance  for,  1061 
receipt  indorsed  vests  legal  estate,  1058,  1063,  6 
Fedemption,  on  what  terms,  1061- 
rules, 

deed  varying  from,  ib. 
what  to  contain,  1065 
satisfaction,  entry  of,  on  registry  and  Court  rolls,  1058 
shares  of  members  limited,  1060 
stamps,  678,  1062 
Statutes  : 

10  Geo.  4,  c.  56,  1057 

4  &    5  Wm.  4,  c.  40,  ib. 

6  &    7       „       c.  32,  1059 

37  &  38    Vict.    c.  42,  1064 

40  &  41       „       c.  63,  1067 

BIDDINGS  AT  SALES, 

by  mortgagee,  257,  391,  1033 

BILLS  OF  EXCHANGE, 

appropriation  of  consignments  to,  487 
bills  payable  out  of  particular  fund,  488 
bill  of  lading  sent  with,  487 
factor,  pledge  of,  by,  553 
loss  of,  indemnity,  748 

BILLS  OF  LADING, 

appropriation  to  bills  of  exchange,  487 

bills  of  exchange  sent  with,  ib. 

Bills  of  Lading  Act,  613 

bills  of  lading  attached  to  bills  of  exchange,  487 

changes  the  property,  whether,  485 

consignee, 

may  mortgage,  548,  552 
must  follow  directions,  487 
consignment  to  agent,  488 
factors,  &c.,  pledging,  550,  1 
forged,  489 
general  ship,  486 
goods  at  sea,  488 

holder  of  bill  of  exchange  has  no  lien  on  goods,  489 
mortgage  of^  648 
'  order  or  assigns '  omitted,  489 
secret  trust,  ib. 

specific  appropriation  to,  485,  6 
Statutes  : 

4  Geo.  4,  c.  84,  648 
6       „       0.  94,  ib. 
5  &    6    Vict.    c.  39,  650 
18&19       „      0.111, 612 
stoppage  in  transitu,    See  Stoppage  in  Transitu. 
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BILLS  OF  SALE  ACTS, 

affidavit  of  -witness,  477 

agreement  for  security  or  document,  465 

apparent  possession,  47  0 

assignment  or  transfer  of  bill  of  sale  need  not  be  registered,  475 

attestation  by  solicitor,  461 

builders'  contract,  465 

bill  of  gale, 

meaning  of,  under  Act  of  1854,  463 
1878,  465 
consideration  to  be  set  forth,  461 
consolidation  of  securities,  837 
copies,  479 

bill  of  sale  461 

office,  479 

registered,  460 

schedule  or  inventory,  ib. 

under  Act  of  1854,  ih. 
1878,  461 
creditors'  trust  deed  excepted,  464 

must  be  for  benefit  of  all  creditors,  ib. 
defeazance  or  condition  must  be  registered,  462 
demand  not  sufficient,  47 1 
description  of  grantor,  477 

witness,  ih. 
equitable  assignment,  465 
evidence,  office  copy  of  registry,  479 
factors,  464 

fixtures  under  Act  of  1854,  466 
1878,  468 
future  chattels,  464,  8 
grantor  and  assignees,  other  than  those  mentioned  in  Act,  bound 

without  registration,  461 
grantees,  rights  of,  inter  se,  473 

under  Act  of  1854,  472 
1878,  473 
erowing  crops  under  Act  of  1854,  468 
^  „  1878,  i6. 

husband  and  wife— joint  possession,  470 
index,  463 
inventory,  464 
Ireland,  special  Act  for,  480 
lien,  agreement  for,  465 
machinery,  469 
'  marriage  settlement,' 

post-nuptial  settlement  not  within,  464 
occupation  of  premises,  470 
office  copy  of  registry,  480 
order  and  disposition  clause  in  bankruptcy,  474 
'  personal  chattels '  under  Act  of  1854,  465 

1878,  468 
possession  taken, 

within  twenty-one  days — registry  unnecessary,  472 

before  execution  or  right  of  third  party  accrued,  ib. 
priority  of  bills  of  sale,  inter  se,  473 
purchaser  letting  to  vendor,  471 
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BILLS  OF  SALE  ACTS— continued. 

receipt,  whether  equivalent  to,  464 

rectification  of  register,  480 

register,  462 

registrar,  461 

registration  under  Act  of  1854,  461,  472 

1878,  462 
renewing  bills  of  sale  to  avoid  statute,  476 
re-registration,  474 

after  mistake  in  first  registry,  477 

after  every  five  years,  474 

assignee  must  re-register,  ib. 
satisfaction,  entry  of,  475 
schedule,  or  inventory,  460 
Scotland  not  within,  480 
settlements,  464 
ships, 

not  within  Acts,  561 

foreign,  468 
stamps,  479,  669 
Statutes : 

17  &  18  Vict.  0.  36,  459 

29  &  30    „    c.  96,  434 

41  &  42     „     c.  31,  459 
successive  bills  of  sale  to  avoid  registration  under  Act  of  1854,  476 

„  „  ■     1878,  ib. 

third  party's  title  under  Act  of  1854,  472 

1878,  473 
'  time  of  such  bankruptcy,'  462 
trade  machinery,  469 
triist,  declaration  of,  must  be  registered,  462 

not  if  trust  for  a  third  party,  ib. 
two  grantors,  479 
unregistered  bill  of  sale, 

displaced  entirely,  473 

subsequent  registered  bill  of  sale   not  postponed   to 
creditors  under  the  Acts,  ib. 

trustee  does  not  stand  in  place  of,  i6. 
witness,  director  authenticating  seal  is  not  a,  478 

BLEACHERS, 

lien  of,  596 

BOND, 

assignment  of,  notice  on,  765 
East  India  Company's  Bonds,  485 
interest  on  arrears  of  interest  on,  871 
married  woman,  211 
merger, 

no  presumption  that  a  bond  paid  off  is  kept  on  foot,  647 
mortgage  of,  495 

mortgage  deed  accompanied  by  bond  unusual,  1164 
mortgage  explained  by,  17 
notice  on  assignment  of,  766 

delivery  of  bond  does  not  dispense  with,  ib. 
penalty  exceeded,  when,  872 
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BONUS, 

insurance,  503 

mortgagee  not  entitled  to,  745 

BOOKS, 

entries  in  deceased  solicitor's,  evidence,  when,  1019 

BOEOUGH  ENGLISH,  33 
BOTTOMEY  BOND.    See  Ship. 

BOX, 

stop  order  on  documents  in,  771 

BEEACH  OF  TEUST, 
co-trustee, 

suit  by,  to  make  good,  1016, 
deposit  of  title  deeds,  323 
following  trust  funds,  417 
interest,  876 

investments,  improper,  lien  on,  417 
lien  for,  on  interest  of  defaulting  persons,  418 

whether  trustee  or  cestui  que  trust,  ih. 
married  woman,  209,  214 
mortgagee  from  trustee  postponed,  860 
notice  of  dealings  with  trust  funds,  1038>  9' 
parties  to  suit  to  recover  trust  monies,  1016 
purchase  with  trust  monies,  lien  on,  417 
stop  ordei',  breach  of  trust  in  trustees  not  obtaining,  770 
tenant  for  life,  418 

BEEWEE, 

further  advances,  no  custom  for  tacking,  826 

•BEITISH  POSSESSION,'  11 

BROKEE, 

lien,  596 

production  of  policy  notwithstanding,  in  action  v,  under- 
writers, 633 
superseded,  when,  621 

BURIAL  GROUND, 

mortgage  of  future  rates  of,  370 


CALLS, 

future,  mortgage  of,  360 

indemnity  by  transferor  of  shares,  1159 

„        to  legatee  of  shares  by  general  estate,  943 
interest  on,  in  winding  up,  888 
mortgagee  of  shares, 

not  liable  for,  when  not  in  his  own  name,  1159 

CANAL  COMPANY, 

Canal  Companies  Act,  1155 

mortgage  of  tolls,  906 

Statute  of  Limitations  as  to  interest  does  not  apply  to,  ih. 
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CANCELLATION, 

fraudulent  settlement  under  s.  1,  27  Eliz.  c.  4,  refused,  532 

CANON, 

how  far  he  can  alien  or  mortgage  his  ecclesiastical  property,  342 

GAFIAS  AD  SATISFACIENDUM, 

discharge  from,  a  satisfaction  of  judgment,  142 

CAPTUEE, 

effect  of,  upon  mortgage  of  a  ship,  751,  2 

CAKGO.     See  Ship. 

CERTIFICATE, 

mortgage  of  ship,  559 

under  Benefit  Building  Acts,  1058,  67 

Inclosure  Acts,  1145,  6 

Land  Registry  Act,  1862,  90 

Land  Transfer  Act,  1875,  91 

Permanent  Improvement  Acts,  1143 

CESTUIS  QUE  TBUST, 

deposit  by  trustee  subject  to  rights  of,  783,  823 

foreclosure,  1014,  5 

lien  for  breach  of  trust  by,  418 

parties  to  suits,  when,  249,1014,  5,  6,  1073,  4 

redemption,  1073 

trustee  necessary  party,  1005,  8 

CHAMBERS  IN  INNS  OF  COURT, 

bencher's  local  jurisdiction  over,  1033 
foreclosure  of,  when,  ih. 

CHAMPERTY, 

assignment  by  mortgagee  or  mortgagor  is  not,  658 
mortgagee  of  contract  for  purchase  may  set  aside  contract  for 
fraud,  737 

CHARGE,' 

annual  profits,  not  raised  out  of,  against  tenant  for  life,  295 
apportionment  of,  between  tenant  for  life  and  remainderman,  1094 
charge  authorises  a  sale,  when,  287,  8 
costs  made  a, 

in  favour  of  solicitor.    See  Solioitoe,  Lien  of. 
on  trust  estate,  760 
on  lunatic's  estate,  220 
equitable  assets  by  charge  of  debts,  40,  187 
interest  on  further  consideration,  874 
„       included  in  power  to  charge,  288 
„      rate  of,  ih. 
keeping  charges  alive,  644 — 652 
legal  power  of  sale  from  charge  of  debts,  291 
merger  of  securities,  642 — 52 
notice  of,  765 
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CHARGE— continued. 

rent  charge  authorised  by  power  to  charge,  288 

rents  or  life  estate  charged,  270,  1 

sale,  power  of,  authorises  a  charge,  288 

tenant  for  life  prejudiced  by  charge  raised  out  of  annual  profits,  267 

trust  or  charge,  whether  a,  under  Statute  of  Limitations,  916 

trustees  may  sell  or  mortgage  without  direction  of  Court,  288 

will,  charge  on  real  estate  by,  in  aid  of  personalty,  952 — 6 

CHAEGING  ORDEE, 
annuity,  on,  80 
application  for,  how  made,  ib. 

Bank  of  England,  bound  notwithstanding  to  pay  legal  holder,  82 
beneficial  interest  only  of  debtor  subject  to,  83 
companies  within  Act,  82 
conditional  order  will  not  do,  84 
corporations,  liabilities  of,  on  permitting  transfer,  80,  3 
costs,  83 

,,    of  trustees,  86 
courts,  by  whom  the  order  can  be  made,  84 
death  of  defendant,  when  order  nisi  made,  ib. 
discharge  of,  83 
funds  and  cash  in  court,  81 
Government  annuity,  84 
interval  of  six  months  before  proceedings,  80 
judgment,  orders  have  effect  of,  81 

not  for  the  purpose  of  garnishment,  8G 
judgment  creditor,  right  of,  to,  80 
Jud.  Act  Ord.,  84    . 
legatee  of  residue  of  shares,  85 
married  woman's  separate  property,  85 — 6 
order  nisi,  84 

absolute,  ib. 
Paymaster-General,  funds  in  name  of,  81 

„  notice  to,  useless,  766 

pension,  84 
priorities,  83 
receiver,  instead  of,  86 
service  of,  83 
shares  in  companies,  82 

solicitor's  lien  for  costs,  not  lost  by  obtaining,  640 
stocks,  81 

stop  order  an  auxiliary,  85 

„         „     not  necessary  to  obtain  charging  order  before,  771 
trustee, 

stock  in  name  of,  83  , 

costs  of,  86 
what  property  chargeable  with,  84 

CHARITABLE  TRUSTS  ACTS,  1150 

CHARITABLE  USE, 

devise  of  judgment  to,  55,  70 


CHARITY, 

debentures,  339 
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C  HABITY— continued. 

mortgage  of  estates  of,  1150 

Mortmain  Acts,  339 

notice,  setting  aside  an  improvident  lease,  is  not,  776 

purchaser  without  notice  affected  by  notice  in  his  vendor,  763 

CHATTELS, 

after-acquired,  mortgage  of,  432 — 6 
appropriation  of  consignments,  482 

„  „    fund  or  debt,  481,  2 

assignees  of  debt  or  chose  in  action, 

suit  in  equity,  under  old  law,  495,  9 
Jud.  Act,  497 

'  subject  to  existing  equities,'  485,  656,  8 
assignment  of, 

legacy,  765 

notice  on,  i6. 
bailee,  mortgagee  can  recover  from,  431 
Bill  of  Sale  Act.    See  Bills  op  Salk  Acts. 
chattels  real.     See  Lease. 

execution  on,  131 — 3 

husband  and  wife,  204,  1040 

legal  assets,  39 

property  not  altered  by  seizure,  132 

reputed  owner,  452 
consignments  and  remittances, 

order  for  payment  out  of,  481,  2,  487 
■  correspondent,  effect  of  order  on,  484 
crown  debts,  when  bind,  1 73 
debt,  assignment  of,  494 

Jud.  Act,  497 
dividend  warrants  pass  by  delivery,  485 
equitable  assignment  of, 

debt  by  parol,  484 

funds  in  hands  of  third  person,  483 

original  debtor  not  released,  484 

Jud.  Act,  497 
execution  on,  131 — 3 
expectancies, 

voluntary  assignment  of,  void,  435 

assignment  of,  for  value,  ib. 
fieri  facias,  sale  under,  137 
fixtures.    See  Fixtures. 
foreclosure  or  sale  of  mortgaged  chattels,  442 
fraudulent  assignment  of, 

See  Fbaudulbnt  Conveyances  undeb  Stat.  13  Enz.  c.  5. 
funds  inliands  of  third  persons, 

assignment  of,  481 
future  accruing  payments, 

assignment  of,  482,  499 
future  chattels, 

assignment  of,  432 — 6 

power  to  seize,  434 
general  assignment  of  persond  estate,  effect  of,  246 
general  words,  what  passes,  i6. 
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husband  and  wife.    »S'ee  Husband  and  Wife. 
judgments.    See  Judgment. 
mill  not  affixed  to  freehold,  429 
mortgage  of  chattels  personal,  426 

chattels  not  yet  bought,  435 
clause  for  possession  till  default,  429 
deed,  may  be  without,  ib. 
delivery  of  possession,  426 

when  impossible,  427,  8 
demand  must  give  reasonable  time  for  payment,  431 
foreclosure  or  sale,  442 
form  of  deed,  430 
fraudulent, 

See  Fraudulent   Conveyance    under    Stat.    13 
Eliz.  0.  5. 
insurance  v.  fire,  430 
possession  consistent  with  transaction,  428 

„         how  far  proof  of  fraud,  426 
retention  of  deed,  427 
rights  of  mortgagee  to  possession,  431 
wife  mortgagee  of  chattels,  430 
notice  on  assignment  of,  70.5 
debt,  ib. 

legacy  assigned,  765,  6 
not  of  negotiable  instrument,  767 
order  upon  correspondent,  effect  of,  481,  2 
pledge  or  pawn  of,  579 
possession  retained,  evidence  of  fraud,  426 

Stat.  13  Eliz.  c.  5,  516 
power  to  seize,  434 
property  not  altered  by  seizure,  132 
redemise,  471 
redemption,  1093 
reputed  owner.     See  Bankruptcy. 
sale  or  foreclosure,  442 

sale  under  execution  void,  if  judgment  reversed,  when,  132 
Stat.  13  Eliz.  c.  5,  514—525 
tacking  of  simple  contract  to  mortgage  of  chattels,  812 

CHOSE  IN  ACTION, 

assignment  of,  765 

interpleader,  498 

Jud.  Act,  497 

mortgage  of,  494 

notice  of  assignment  of,  765 

„      by  trustee  in  bankruptcy,  771,2 
order  and  disposition  clause  excepted,  445,  6 
priority  of,  765 
Stat.  13  Eliz.  c.  5,  516 

CHRONOMETER, 

passes  as  part  of  tackle  of  ship,  439 

CHURCH  LIVING, 

action  for  sale,  341 
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CHURCH  LlVmG— continued. 

annuity  granted  in  interval  between  43  Geo.   3,  and  57  Geo. 

3,  342 
bankruptcy,  sequestration  of  benefice  in,  348 — 50 
bishop,  mortgage  by,  for  building,  350 
building  rectories,  mortgage  for,  ib. 
canonry,  mortgage  of,  343 
charge  of, 

prohibited,  ib. 

in  interval  of  repealed  statute,  ib. 

per  indirectum,  ib. 
collateral  securities,  when  valid,  344 
extendible,  when,  50,  62 
foreclosure  or  sale,  341,  993 
glebe  land,  when  bound  by  writ,  50 
judgments  do  not  affect,  62,  343 
lease  of  benefice,  342 
Limitations,  Statute  of,  350 
mortgage  of  advowson,  341 

form  of,  ib. 

not  eligible  subject  for,  ib. 
per  indirectum,  charge  bad,  344 
prebendary, 

power  to  charge  rectory,  when,  343 
priority  of  sequestrations,  347 
securities  void  under  the  Acts,  343 
sequestration,  345 

arrears,  confined  to,  when,  ib. 

interest  under,  346 

property  to  which  it  extends,  ib. 

when  two  sequestrations,  ib. 
Sequestration  Act,  1871,  349 
sequestrator,  powers  of,  346 
Statutes : 

13  Eliz.       c.  20,  342 
43  Geo.  3,  c.  84,  ib. 
55     „     3,  c.  147,  1150 
57     „     3,0.99,342 
2  &    3  Wm.  4,  c.  100,  351 
5  &    6     „         0.  26,  350 

12  &  13  Vict.      c.  67,  347 

34  &  35     „         c.  45,  349 

35  &  36     „        c.  96,  1150 
37  &  38     „        c.  96,  342 

stipend  under  sequestration, 

of  bankrupt,  348 

of  curate,  349 
tithes,  when  barred^  351 — 2 
warrant  of  attorney, 

as  charge  on,  void,  344 

CLANDESTINE  MORTGAGES,  374 

CO-DEBTOR, 

Mercantile  Amendment  Act,  923 

payment  by,  does  not  affect,  ib. 

Statute  of  Limitations, ii.     ...  „^ 
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CO-DEFENDANTS, 
accounts,  1115 
declaring  rights  between,  ib. 
Jud.  Act,  793 
lis  pendens,  ib. 

COGNOVIT.    See  Waebant  of  Attorney. 
stamp,  675,  7 

COINAGE  ACT,  1870,  11 

COLLATERAL  ADVANTAGE, 

mortgagee  cannot  stipulate  for,  16 

COLLATERAL  SECURITY, 

church  living,  mortgage  of,  344 

composition,  effect  of,  on,  621 

deficiency  after  exhausting,  1029 

foreclosure  enforced  at  same  time  with,  727,  1029 

„       ,  cannot  be  enforced  after,  1027 
injunction  v.  enforcing, 

after  foreclosure  and  sale,  ib. 
„    payment  into  Court,  1029 
separate  deed  from  mortgage  of  freehold,  228 
stamps,  670 

surety  entitled  to  benefit  of,  1127 

transfer  of  debt  and  collateral  securities  to  different  persons,  727 
vendor  cannot  enforce  lien  and  collateral  securities   at   same 
time,  412 

COLLEGE  ESTATES, 
mortgage  of,  1155 

COLONIES, 

assets,  193 

foreclosure,  992 

Fraudulent  Devises  Act,  whether  imported  in,  193 

lands,  legal  assets  in,  ib. 

sale  under  mortgage,  992 

Trustee  Acts,  apply  to,  758 

COMMISSION, 

auctioneer,  744 
mortgagee's  right  to,  743,  4 
West  India  mortgages,  743 
See  Mortgagee. 

COMMISSIONERS  CLAUSES  ACT,  1148 

COMMISSIONERS  FOR  PyBLIC  WORKS  ACT,  1152 

COMMISSIONERS  FOE  TAKING  ACKNOWLEDGMENTS, 
lien  of,  635 

COMMITTEE  OF  LUNATIC.    See  Lunatic. 
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COMMON  CARRIER, 

no  lien  by  general  usage,  596 

COMMON  LAW  PROCEDURE  ACTS, 
attachment  of  debts,  154 

COMPANY, 

charging  order  on  shares  of,  82 
directors  of, 

unregistered  mortgages  of,  367,  8 
judgment  v. 

members,  how  sued,  145,  6 

member  deceased,  146 
Lloyd's  Bonds,  357,  365 
mortgages  by,  1154,  5 

notice  of  statute  under  which  company  formed,  790 
novation  on  amalgamation  of  companies,  1 1 62 
railway  company.    See  Railway  Company. 
shareholder, 

execution  against,  147,  8 
shares.     See  Shaees. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT, 
execution  v.  members,  149 
mortgages  under,  1154,  5 

COMPENSATION, 

Lands  Clauses  Act,  to  mortgagee,  370 

COMPOSITION, 

additional  advantage  stipulated  for,  void,  129,  623 
additional  security  for  composition,  129,  623 

compositions  and  arrangements  under  Bankrupt  Acts,  621 3 

equitable  mortgagee  cannot  obtain  order  for  sale,  393 

execution  of  judgment  in  interval  before  resolution,  125 

extinguish  debt  and  collateral  securities,  when,  621 

fraudulent  stipulation,  129,  623 

insurance  stipulated  for  in,  623 

lien  given  up,  621 

no  consideration  for  promise  to  pay  residue,  ib. 

relation  back,  none,  125 

secured  creditor  not  affected  by,  385,  621 

surety, 

how  remedy  against,  affected,  621,  1136 

creditor  may  retain  securities,  ib. 

reservation  of  rights  against,  ib. 

COMPOUND  INTEREST.    See  Interest. 

COMPROMISE, 

solicitor's  lien,  how  aifected  by  client's,  631,  2 

CONCEALMENT, 

of  prior  mortagage,  374 

of  incumbrances  from  abstract,  377 
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CONCUKRENT  JURISDICTION, 
dower,  863 
tithes,  ib. 

CONDITION, 

account  stated,  a  performance  of,  12 

'assign,'  7 

common  law  does  not  favour,  8 

copyholds.     See  Copyholds. 

counterfeit  coin  accepted  under,  10 

devise  on  condition  to  pay  debts,  955 

difference  between  conditions  to  preserve  and  to  destroy  estates,  S 

executor,  9 

heir,  ib. 

mortgages,  conditions  in,  8 

new  security,  a  performance  of,  \i 

payment  before  day,  12,  27 

performance  of,  at  common  law,  12 

reconveyance,  necessary  when,  13 

stranger,  how  affected,  12 

strict  performance  required,  8 

third  party,  how  affected  by,  12 

time  for  performing,  8,  9 

CONDITIONAL  PURCHASE, 

mortgages  distinguished  from,  20 

CONDITIONAL  SETTLEMENT, 
security  for  money,  when,  22 

CONDITIONAL  SURRENDER.    See  Copyhold. 

CONFIRMATION, 

oipost  obit  securities,  892 

CONFIRMATION  OF  SALES  ACT,  1001 
application  imder,  ib. 
minerals  sold  or  reserved,  ib. 
mortgagee  entitled  under,  ib. 

CONSIGNEE, 

lien  of,  on  West  India  property,  422 
pledge  by,  548,  552 

CONSOLIDATION  OF  MORTGAGES.    See  MoRiaAGES. 

CONSTRUCTIVE 

notice,  776,  8,  784 
trusts,  928 

CONTINGENT  LIABILITY, 
proof  in  bankruptcy,  511 

CONTINGENT  RIGHTS, 
Trustee  Acts,  759 
infants,  ib. 
lunatics,  753 
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CONSOLIDATION  OF  MOETGAGES.  Set  Moetgagb,  Consolidation 

OF. 

CONTRIBUTION, 

coheirs,  between,  to  judgments,  149 

infant,  none  between  representatives  of,  651 

judgments,  contribution  between  lands  subject  to,  149, '150 

lunatic, 

none  between  representatives  of,  650 

provisions  of  Lunacy  Act,  220 

when  mortgage  paid  by  order  of  Court,  ih. 

marshalling,  980 — 2.     See  Marshalling. 

specific  bequest  of  leasehold  charged  with  mortgage,  979 

sureties,  164,  913,  1132,  1135 

CONTRIBUTORY  MORTGAGES,  224 

CONVERSION, 

articles — money  to  be  laid  out  in  land,  1037 

infant's  estate,  none  of,  219 

mixed  fund,  how  surplus  results,  956 

mortgage  converted  into  absolute  estate,  when,  1037 

mortgagor  may  convert  as  between  his  representatives,  ih. 

CONVEYANCER, 

certificated,  lien  of,  on  papers,  593 

CONVICTION  OP  MORTGAGOR  FOR  FELONY.     See  Felony. 

COPYHOLD  ENFRANCHISEMENT  ACTS, 
mortgages  under,  237,  1149 

COPYHOLDS, 

accretions,  236 

admission  by  mortgagee,  231 

not  usual,  & 

when  not  admitted,  ih. 

relation  back  of  admittance,  235 

release  to  mortgagee  after,  232 
assignee  of,  surrender-to,  234 
bankruptcy,  charge  by  will,  and  no  customary  heir,  Crown  not 

entitled,  230 
commutation  or  enfranchisement,  costs  of,  237 
condition, 

by  separate  defeasance,  229 

objectionable,  ih. 

surrender  at  an  end  on  performance  of,  230 
court-rolls.    See  Coubt  Rolls. 
courts,  mortgagor  in  possession  may  hold,  237 
covenants, 

separate    covenant    to    surrender    with  covenants  of 
title,  ih, 

surrender  to  assignee  of  covenantee,  234 
defeasance,  229 
deposit  of  copy,  317 
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COPYHOLDS— coji^Mzwed 
descent  of,  231—3 

on  re-Burrender  a  new  descent  oast,  231 
devisee  admitted  of  devisee  not  admitted  is  not  legal  tenant,  233 
devise  before  admittance,  ib. 
devise  of  real  estate  passes,  235 

though  freeholds  exist  to  satisfy  will,  ib. 

exception,  ib. 
double, fine,  234 
ejectment,  231 
enfranchisement,  237 
entail  in  equity  of  redemption,  233 

„      barred  by  deed  or  surrender,  ib. 
equitable  mortgage  by  deposit  of  court  roll,  317 
equitable  interest  in,  assignment  of,  234 
equity  of  redemption — mortgage  of,  by  deed,  232 
escheat,  lord  may  enter  for,  230 

statutory  alteration,  32,  230 

when  no  notice  of  mortgage,  230 
extendible,  under  1  &  2  Vict.  c.  110,  58 

„  not  under  old  law,  50 

fees  and  fines,  232,  236 
foreclosure  before  admittance,  232 
Fraudulent  Devises  Acts,  made  assets  by,  189 
fraudulent  entry  on  rolls,  237 

„        securities,  ib. 
heir   of    mortgagor  admitted  and   mortgagee's  heir  afterwards 

admitted,  234 
infant  mortgagee  or  trustee,  759 
lives,  copyholds  for,  237 
manor, 

mortgage  of,  will  carry  copyholds  subsequently  purchased 
by  lord,  236 
mortgages  of,  229 
relation  back  of  admittance,  235 
release  to  mortgagee  after  admittance,  232 
satisfaction  of  mortgage  on  court  rolls,  ib. 
second  mortgagee, 

has  no  priority  by  inrolment  of  his  surrender,  235 

though  without  notice,  ib. 
second  surrender  before  admittance  under  first  surrender,  i6. 
separate  covenant,  237 


stamp,  ib.,  663,  8,  670 

Statutes  : 

13  Eliz. 

0. 

5,  237,  516 

27    „ 

c. 

4,  237,  528 

55  Geo. 

3, 

0.  192,  235 

4&    5Wm. 

4, 

0.  23,  32,  230 

1  Yict. 

c.  26,  236 

4&    5       „ 

c.  35,  238 

7&    8       „ 

c.  55,  il). 

13  &  14      „ 

c.  60,  32,  230 

15  &  16       „ 

0.  51,  239 

21  &  22      „ 

c.  94,  ib. 

sm-render  not  compelled  without  special  custom,  231 
„        decreed  in  foreclosure  suit,  232 
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COFYHOLDS^continued. 

surrender  out  of  court, 

vacated  for  want  of  due  presentment,  236 
surrenderee  admitted, 

new  re-surrender  and  admission  on  payment,  231 
surrenderee  not  admitted, 

practice  on  payment,  ib. 

cannot  pass  lands  by  surrender,  233 
surrenderor  tenant  till  admission  of  surrenderee,  ib. 
tacking,  807 

not  before  1  &  2  Vict.  ,c.  110,  ib. 
transfer  of  mortgage,  235 
vesting  orders  under  Trustee  Acts,  759 

appointment  of  person  to  surrender,  ib. 
will,  surrender  to  use  of,  by  mortgagee  before  admittance,  231 
Wills  Act,  233,  6 

COEPORATION, 

charging  order  on  stocks  or  shares  of,  80 — 2 

judgments  v.,  62 

mortgage  by  municipal  corporation,  1151 

CORPUS, 

annuity  when  charged  on,  297,  8 

tenant  for  life's  charge  on,  419,  1095,  1143,  4 

CORRUPTION  OF  BLOOD, 

taken  away  in  what  cases,  43,  4 

COSTS, 

accounts  refused  by  mortgagee,  800 

action  for  sale,  though  power  of  sale,  258,  802 

actions,  797 

strangers,  against,  801 

tacking  v.  second  mortgagee,  797 

unnecessary,  ib. 
administration, 

costs  of  taking  out,  798,  1072 

estate  deficient,  1031 
administration  suit,  731,  1031 
apportiouraeut  of, 

among  several  estates,  804 

between  legal  and  equitable  assets,  40 
assignee, 

one  set  between  assignor  and  assignee,  1034 

assignor  pays  costs  of,  ib. 
assignment, 

after  decree,  803 
„     institution  of  suit,  798 

pendente  lite,  798,  803 
attendant  term,  trustee  refusing  to  surrender,  256 
bankruptcy, 

no  memorandum  of  deposit,  394 

trustees  in,  disclaiming,  732 
charge,  costs  made  a,  220,  760 
charging  order,  81,  83,  6 
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COSTS— continued. 

claimants  under  mortgagee  entitled  to,  799 
copyholds, 

enfranchisement  of,  237 

surrender  after  foreclosure,  232 
death  of  mortgagee  charged  with,  before  payment,  804 
deeds  deposited  in  court  unnecessarily,  796 
deficiency  of  assets,  1031 

deposit  of  title  deeds  and  no  memorandum,  394 
devisee  of  mortgage  making  heir  party,  1008 
disclaiming  defendant's,  732 
enforcement  of  orders  for  payment  of,  134 
equitable  mortgagee,  797 
extra  costs,  798,  9 
fines  and  fees,  790 
fixed  with,  mortgagee, 

in  what  cases,  801 

ordinary  costs  allowed,  804 

unless  he  become  insolvent,  ib. 
foreclosure  costs,  731,  79G 

allowed  in  redemption  suit,  797,  8 
gai'uishee  order,  158 

heir  of  mortgagee,  unnecessary  party,  1008 
infant,  cost  of  reconveyance,  760,  798 
interest  on,  143,  4 
insolvent  mortgagee,  804 

„         mortgagor,  1010 
irrelevant  to  mortgage  not  allowed,  798 
judgment  'costs  and  charges  attending,'  801 
judgment  creditor  of  mortgagee,  797 
just  allowances,  799,  800 
Lands  CI.  Cons.  Act,  1161 
lien  of  solicitor  for.     See  Solicitor. 
lunacy,  219,  220 
lunatic  mortgagee,  760 

when  lunatic  trustee,  ib. 
married  woman's  separate  estate,  212 
misconduct  of  mortgagee,  731,  1112 
mixing  up  character  of  mortgagee,  trustee,  and  agent,  801,  1107 

„         distinct  mortgages,  801 
mortgage  to  raise,  220 
mortgage  for,  to  solicitor,  751 
mortgagee, 

administration  suit,  731,  1031 

claimants  under,  798 

entitled  to  all  costs,  731 

pays  costs,  when,  801 — 4 
•  party  and  party  costs,  731 

refused  costs,  when,  800 

right  to  generally,  731,  795 
nothing  found  due,  803 
not  given  on  either  side,  when,  503 
one  set  of  costs  only  to  assignor  and  assignees,  1034 

first  incumbrancer  entitled  to  them,  ib. 
out  of  what  fund  payable,  974 — 6 

costs  of  sale,  975 
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COSTS— conti7niecl. 

out  of  what  fund  payable, 

lapse,  974,  5 

residue,  974 

■when  no  personalty,  975 
over-payment,  803 
party  and  party  costs,  731 
portions,  costs  of  raising,  268 
power  of  sale  and  yet  suit  for  sale,  258,  802 
preliminary  negotiation,  201,  2 
reconveyance,  760 
redemption,  796 
refused  in  what  cases,  800 
rests,  allowed  notwithstanding,  796 
revivor  for,  statute  authorising,  75,  6 
sale  under  power  set  aside,  when,  802 
scale,  higher  or  lower,  1098 
second  suit  and  costs  of  first  not  paid,  804 
set  off  of,  against  sum  due,  803 
settlement  of  mortgage,  799 
solicitor,  retainer  of  deeds  for.     See  Solicitor. 
solicitor — mortgagee,  798 
Statutes,  1  &    2  Vict.  o.  110,  s.  15,  81 

6  &    7     „    c.  73,  804 
33  &  34     „    c.  28,  76 
staying  proceedings  imder  7  Geo.  2,  c.  20,  701 
stop  order,  733,  799 
surety,  of  action  against,  797 
surrender  of  copyholds  after  foreclosure,  232 
tacking,  795—806 
taxation, 

charge  cannot  be  enforced  pending,  751 

costs  ultra,  when,  1072 

mortgagee's  costs,  804 

payments  made  under  protest,  805 

Stat.  1  &  2  Yict.  c.  110,  s.  15,  81 
6  &  7     „     c.  73,  804 
tender  and  refusal,  802,  887 
title  deeds  lost,  749,  750 
title,  costs  of  maintaining,  654,  795 
Trustee  Act, 

costs  of  vesting  order,  798 

costs  made  a  charge  under,  760 
trusts  created  by  mortgagee,  798 
trustees,  797 

stipulation  for  no  personal  liability,  751 
ultra  taxation,  1072 
unconscientious  bargains,  891,  5 
unnecessary,  799 
unsuccessful  defence  at  law,  802 

„  motion  for  receiver,  1118 

vouchers  lost,  19,  801 

COVENANTS, 

acknowledgment  of  mortgage  in  different  deed,  919,  935 
assignee  of  mortgagee,  do  not  pass  to,  when,  717 
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COYENAWFS— continued. 

covenant  to  mortgage, 

creates  lien,  413 

notice  of,  binds,  ib. 
covenant  to  settle, 

creates  charge,  413,  4 

general  indefinite  engagement,  414 
copyhold  mortgage,  237 
equitable  owner  obtaining  legal  estate,  719 

whether  can  sue  on,  ib. 
heir  of  mortgagor,  covenants  do  not  pass  to,  when,  717 
implied,  721,  736 

indemnifying  trustee  in  bankruptcy  v.,  245 
in  gross,  covenants  with  mortgagor  are  covenants,  719 
joint  lease  by  mortgagor  and  mortgagee,  717 
lease,  covenants  in,  ib. 
leasehold  mortgage,  245 

accepting  new  lease  does  not  discharge  covenant,  144 
mortgage,  covenants  in,  225,  237 
mortgagee,  when  can  sue  on,  711 

mortgagee  and  mortgagor,  covenant  in  lease  with  both,  717 
no  covenant,  remedy  when,  735 — 6 
reversion  surrendered  or  merged,  719 
running  with  land,  717,  9 
stamps,  670 

Stat.  8  &  9  Vict.  c.  106,  719 
trustees,  in  mortgage  by,  287 

COVENANT  TO  PRODUCE, 

by  mortgagee  when  deed  not  delivered  over,  1097 

COUNSEL, 

lien  of  conveyancing,  593 
notice  to,  binds  client,  783 

COUNTERPART, 

stamp,  675 

COUNTY  COURT, 

equitable  chattels  real,  execution  on,  out  of,  79 

execution  on  personalty,  141 

foreclosure  actions  in,  1159 

judgments,  removal  of,  76,  78 

registration  of  judgments  in,  102 

summary  entry  by  mortgagee  in  case  of  tenancy,  686 

COUNTY  PALATINE.    See  Lancaster  and  Durham. 
lis  pendens,  791 

COURT  ROLLS, 

copies,  mortgagee  should  inquire  for,  791 
inquiry  for  copies  of,  ib, 
not  notice,  790 
search,  317 

purchaser  not  bound  to  search,  790 
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CREDITOR  (SECURED).    See  Bankruptcy. 
CREDITORS'  ACTION.     See  Administkation  op  Assets. 
CREDITORS'  TRUST  DEED.     See  Teust  Deed  for  Ceeditohs. 

CROWN, 

account  against  agent  of,  173 

accountant  to  Crown  lands  of,  when  bound,  ih. 

banker  of,  ib. 
administration  of  assets,  43,  183,  1003 
assignment  for  creditors,  175 
assignment  of  a  fund  before  extent  binds,  ib. 

though  no  notice,  ih. 
attendant  term,  Crown  debt  attaches  on,  176 
bankruptcy,  174,  8 

Crown  not  bound  by  bankrupt  or  insolvent  laws,  ib. 

effect  of  extent  on,  ih. 

relation  to  act  of  bankruptcy  does  not  aflfect  Crown,  17-1 

first  extent  set  aside  and  intermediate  bankruptcy,  ih. 
bond,  170 
chattels  bound  from  teste,  173 

„       real,  179 
commencement  of  King's  suit,  177 
copyholds,  not  extendible  by,  179 
creditors'  trust  deed,  175 
Crown  Suits  Act,  1865, 180 
death  of  defendant  before  extent  issues,  177 
debts  of  mortgagor.  Crown  subject  to,  43 
debts  of  record,  when  bind  laud,  169 
debts  not  of  record,  170 
deposit  of  title  deeds  prior  to,  174 
diem  claicdt  eaiAremum,  183 
discharge  from  Crown  debts,  182 
dower,  lands  held  in,  not  extendible,  178 
entail,  extendible,  ib. 

equitable  mortgagee's  rights  against  Crown,  174 
equities  v.  debtor.  Crown  subject  to,  ih. 
equity  of  redemption  subject  to  Crown  debts,  43,  180 
escheat  of  equity  of  redemption,  none,  42 
excise  duties,  175 
execution  of  the  extent,  177 

actual  delivery  necessary,  182 
extent, 

execution  of  subject  overreached  by,  when,  171 

in  aid,  177 

new,  ib. 

second,  when  bears  date,  ih. 

„       intermediate  incumbrances,  how  affected,  ib. 
factor's  lien  prior,  175 
foreclosure  or  sale  against  Crown,  1003 
goods  of  Crown  debtor  bound,  when,  173 
heir,  178 
index  of  Crown  debtors,  181 

quietus,  ib. 
infant,  guardian's  recognizance  for,  173 
Interpleader  A^nc^^o^^t^o^iwnd^or,  175 
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joint  estates,  17U 

lauds  of  Crown  debtor  charged,  171 
landlord's  right  to  year's  rent,  175 
leaseholds,  180 
lien  of  factor  prior  to,  1 75 
„     „  wharfinger,  also,  ib. 
lien  on  lands  prior  to,  174 
Lords  of  the  Treasury, 

power  to  declare  lands  free  from  Crown  debts,  182 
marshalling,  977,  8 

outstanding  term,  protection  by,  from  Crown  debt,  176 
outlawry  reversed,  43 
partner's  share  only  liable  to,  175 
pawn  of  debtor's  goods,  176 

power  of  revocation,  land  maybe  extended  notwithstanding,  184 
preference,  though  delivery  to  sheriff,  169 
priority  of  debts  to,  when,  171 
property  extendible,  178 
purchasers,  mortgagees,  &c. 

protection  of,  against  Crown  debts,  ib. 
purchaser  for  value  from  Crown  debtor,  181 
quietus,  ib. 

redemption  by,  42,  1078 
registration  in  Common  Pleas,  182 

„  of  Irish  judgments,  184 

re-registration,  182 

„  of  Irish  judgments,  184 

Registration  Acts, 

Crown  excepted  from,  183 
rents  and  profits  only  could  be  taken  formerly,  179 
sale  of  land  under  25  Geo.  3,  c.  35,  ib. 
scire  facias  not  necessary,  177 
simple  contracts  of  Crown  debtors,  171 

constitute  no  lien,  ib. 
specialty  debts,  170 

have  effect  of  statute  staple,  ib. 
stamps  on  Crown  deeds,  675 
Statutes  : 

23  Hen.  8,  c.  6,  172 
33      „        c.  39,  170,  1 
13  Eliz.       c.  4,  171 
25  Geo.  .3,  c.  35,  179 
2  &    3  Vict.      c.  11,  182 

18  &  19     „         c.  15,  ib. 

28  &  29     „         c.  104,  180,  2 
statute  staple,  172 
statutory  discharge,  182 
subject,  priority  to,  when,  174 
tax-collector,  173 

term  in  gross,  when  Crown  debt  attaches  to,  176 
tithes,  179 

treason — forfeiture  for,  abolished,  44 
trust  deed  for  creditors,  175 
wharfinger's  lien,  prior,  ib. 
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CROWN — continued. 

Winding-up  Act, 

extent  by  Crown  not  restrained,  122 
Crown  has  priority  over  creditors,  183,  4 
writ  of  error,  money  paid  under  extent,  notwithstanding,  179 

CROWN  SUITS  ACT,  1865,  180,  2 

CURRENCY, 

annuity,  11 

assimilating  English  and  Irish,  ib. 

Irish  jointure,  ib. 

portions,  ib. 

Coinage  Act,  1870,  ib. 

conflict  of  laws,  ib. 

settlement,  charge  of  under,  ib. 

CURTESY,  TENANT  BY, 

equity  of  redemption,  of,  35 
redemption  by,  1078 

CUSTODY  OF  TITLE  DEEDS.    See  Tiir.E  Deeds. 

CUSTOM  OP  LONDON, 

mortgage  in  fee  divisible  according  to  the  custom,  1038 
orphanage  part,  951 

CUSTOMS  ANNUITY  AND  BENEVOLENT  FUND, 
mortgage  by  member  of,  1068 


DEBENTURE.    See  Railway. 

DEBENTURE  STOCK  ACT,  364,  1155 

DEBTS, 

■  acceptance  of  smaller  sum  in  satisfaction,  23 

no  discharge,  1158 
accord  and  satisfaction,  ib. 
annual  profits,  charge  on  for,  295 
assignable  at  law,  when,  494 

Jud.  Act,  497 
attachment  of.    See  Attachment  op  Debts. 
charge  of  by  will.     See  Fraudulent  Devises  Acts. 

release  by  executors,  no  discharge,  when,  285 
charge  of  specific  sums  by  will,  285 
'  contingent  debts,  discharged  by  bankruptcy,  .51 1 

devisee  charged  with  debts,  mortgage  from,  ^85 
discharge  from  arrest  extinguishes,  142 
gaming.    See  GAMiifG  Sbcuhitibs. 
interest  on,  in  administration  suit,  873—4 

„      on  simple  contract  debts,  ib. 
judgment.     ;6'ee  Judgment. 
Jud.  Act,  assignment  of  under 

formalities  required,  497 

interpleader,  498,  9 

remarks  on  sect.,  498 
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DEBTS— continued. 

Jud,  Act,  assignment  of  under — continued. 

Trustee  Relief  Act,  498,  9 

what  is  within  the  sect.,  499 
limitations.     See  Limitations,  Statute  of. 
marshalling.     See  Maushalling. 
mortgage  of, 

assignable  at  law,  not  before  Jud.  Act,  494 
excepted  cases,  ib. 

bond,  mortgage  of,  495 

form  of,  494 

notice  of  assignment,  7G5 

power  of  attorney,  495 

sub-mortgage,  ib. 
mortgage  when  not  the  debt  of  devisee  or  heir,  967 — 970 
promise  not  to  enforce,  when  binding,  1156 — 7 
release  of,  what  amounts  to,  ib. 
retainer  of,  by  executor,  41,  196 

„  „     heir  or  devisee,  420 

sale  for  payment,  what  words  authorise,  294 — 5 
set-off  of  specific  legacy  v.,  281 
severance  from  mortgage  property,  727 
specialty, 

what  amounts  to,  736 

rent  is,  195 
specialty  and  simple  contract  rank  equally, 

under  devise  for  payment  of  debts,  187 

under  Stat.  32  &  33  Vict.  c.  46,  195 
surety,  charge  of  debts  by  will  does  not  make  the   debt   his 
own,  971 

DEBTORS  ACT,  1869, 

imprisonment  under,  no  extinguishment  of  debt,  143,  723 

DECLARATION  OF  TITLE  ACT,  91,  638 

DECREE.     See  Judgment. 

DEED, 

consideration  for,  proof  of,  1019 

delivery  of  title  deeds  on  mortgage,  228,  852 

delivery  up  of, 

in  suit  for  foreclosure,  1022 
redemption,  1097 

by  solicitor  without  prejudice  to  lien,  632 
deposit  of.    See  Deposit  of  Title  Deeds. 
lost.    See  Title  Deeds. 
notice  of,  is  notice  of  its  contents,  786 

„     by  possession  of  title  deeds,  779 — 782.     See  Notice. 
production  of.    See  Production  of  Title  Deeds. 
priority  by  possession  of  title  deeds,  850 — 7.     See  Priority. 
registration  of.     See  Registration. 
retainer  of,  by  solicitor  for  costs,  626 
solicitor's  duty  as  to  inquiry  for,  641 
stop  order  on,  771 
suppressing  deed  from  abstract,  377 
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DEED  — continued. 

tenant  for  life.     See  Tenant  for  Life. 
title  deeds.     See  Title  Deeds. 

DEFEASIBLE  PURCHASE, 

heir  and  executor,  money  paid  on  repurchase  goes  to  heir,  not 

executor,  25 
mortgages  distinguished  from,  24 

DEFECTIVE  ASSURANCES,  334 

covenant  for  further  assurance,  333 

equitable  incumbrances  and  one  defective,  no  relief,  336 

equitable  relief  generally,  334 

interest  of  parties  misunderstood,  336 

judgment  creditors,  relief  against,  334 

notice,  effect  of,  335 

sale  in  case  of,  993 

subsequent  mortgagee  with  notice,  335 

without  notice,  ih. 
suit  for  settling  rights  under,  336 
tenant  in  tail,  mortgage  by,  331 

„  disentailing  deed  directed,  335 

DEMERARA, 

injunction  v.  mortgagee,  proceeding  in,  726 

DEMURRAGE, 

no  lien  on  cargo  for,  603 

DEMURRER, 

Limitation,  Statute  of,  928 

DEPOSIT  OF  TITLE  DEEDS, 

account,  when  security  for,  81:3 

action  for  conveyance  of  legal  estate,  309 

agreement  for  lease  deposited,  319 

terms  of  lease  altered,  ib. 
all  the  deeds  need  not  be  delivered,  316 
all  the  property  in  the  deeds  is  included,  ib. 
bankruptcy, 

costs  in,  394 

legal  conveyance  in  contemplation  of  bankruptcy  pro- 
tected by  prior  deposit,  314 

proof  in,  309,  393—5 

sale  and  proof  for  deficiency,  ib. 

trustee  in,  bound,  though  no  conveyance,  314 

voluntary  bond  debt  secured  by  deposit,  315 
co-executor,  by,  323 
conflict  of  laws,  320 
copyholds,  317 
costs,  394 

court  of  law,  when  recognised,  309,  314 
covenants  in  lease,  depositee  not  liable  for,  318 
covenant  against  assignment,  319 

deposit  no  breach,  ib. 
creditor  or  some  third  person,  to,  313 
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DEPOSIT  OF  TITLE  I>EE,DS— continued. 

creditor  by,  -within  stat.  13  Eliz.  c.  4,  315 

whether  judgment  must  first  be  obtained,  315,  526- 
Crown  subject  to,  174,  322 
debts  covered  by,  311 
debt  of  another  person,  313,  4 
delivery  for  preparing  mortgage,  312 
diverso  intuitu,  ib. 
enlarged  without  a  redelivery,  315 
equitable  mortgage,  by,  318 
foreclosure  or  sale,  320 

Frauds,  Statute  of,  does  not  prevent,  308 — 10 
Fraudulent  Devises  Acts,  an  alienation  within,  191 
future  advances,  312 

inquiry,  if  denied,  for,  ib. 
interest,  323 
joint  possession,  322 
Land  Registry  Act,  1862,  320 
Land  Transfer  Act,  1875,  ib. 
loss  of  deeds,  323 

Locke  King's  Act,  deposit  within,  938 
memoraudum  without  deposit,  317 

no  inquiry  for  deeds  postpones,  783 
memorandum  decisive,  317 
merger,  323 

mortgage  with  notice  of,  314 

no  memorandum  accompanying  the  deposit,  311,  394 
notice  of,  314 
notice  to  redeem,  322 
order  and  disposition  clause,  318 
origin  of  possession,  311 
parol  evidence,  314,  317 
part  of  deeds  only  delivered,  316 
part  of  property  only  subject,  ih. 
parting  with  deeds,  effect  of,  318 
policy  of  the  rule,  324 

possession  of  title  deeds  gives  no  interest  inland,  310 
power, 

deposit  not  an  appointment  under,  319 
proof  at  hearing,  320 
property  not  included  in,  316 
purchaser  or  mortgagee  with  notice,  314 
purchase  within  27  Eliz.  c.  4,  315 
receipt  for  purchase-money  may  create,  317 
receiver,  323 

Registry  Acts,  when  apply  to,  88 
remarks  on  mode  of  security,  324 
renewed  lease,  318 

rent  and  covenants,  depositee  not  liable  for,  320 
sale  or  foreclosure,  ib. 
sale  when  proper,  ib. 
secretary  of  company,  322 
solicitor, 

deposit  by  client,  with  no  notice  of  charge  of  solioitor,  314 

fraud  of,  323 
special  purpose  must  be  followed,  312 
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DEPOSIT  OF  TITLE  DEEDS— contimied. 
stamp,  322,  665 
Stat.  13  Eliz.  c.  5,  315 

27     „     0.  4  i6. 
sub-mortgage  by  deposit,  318 
substitutions,  i6. 
surety,  322 
tenant  for  life,  319 
tenant  in  common,  322 
third  person,  deposit  may  be  to,  313,  435 

„         „       advances  by,  313 
to  whom  deposit  may  be  made,  ib. 
trustees,  deposit  by,  323 
verbal  agreement  to  deposit,  309 
voluntary  bond  debt,  315 
voluntary  settlement,  deposit  to  trustees  of,  evidence  must  be 

clear,  311  , 

■word  need  not  be  spoken,  ib. 
■written  agreement,  aflfidavit  not  admitted,  317 

DERIVATIVE, 

mortgagees,  1011,  1074,  1091 

DESCENT, 

half-blood,  41 

heir,  devise  to,  960 

Stat.  3  <fe4  Wm.  4,  c.  106,41 

DESTEUCTION  OF  SUBJECT  MATTER  OF  MORTGAGE,  751 

DESTRUCTION  OF  TITLE  DEEDS.     See  Title  Deeds. 

DETERIORATION  OF  THE  MORTGAGED  PROPERTY",  1113 

DEVISES  AND  BEQUESTS  OF  MORTGAGES, 
ademption  of,  bequest  of  mortgage  debt,  1048 
arrears  of  interest, 

devise  of  mortgage  principal  does  not  carry,  1056 
arrears  of  mortgage, 

bequest  of,  only  carries  interest,  ib. 
charity,  devise  to,  1048 
copyholds  pass  by  general  devise  of  real  estate,  236 

exception  to,  ib. 
devisee  answerable  for  rents,  when,  695,  6,  970 
devisee  charged  with  debts,  mortgage  by,  284 
devisee  of  mortgaged  land,  when  maies  the  debt  his  own,  967 — 70 
equity  of  redemption,  devise  of,  valid,  33 
foreclosure, 

specific  devise  after  order  7iid,  1037,  1055 
fraudulent  devises.     See  Feaudulent  Devises. 
general  devise  of  mortgage  and  trust  estates,  1045 — 56 

'  all  my  lauds,'  1049 

'all  :uonies  on  mortgage,'  1047 

annuity  charged,  1051 

beneficial  interest,  whether  passes  with  legal  estate,  1053 

charge  of  debts  and  legacies,  1051 

complicated  limitations,  1052 

contract  for  sale  after,  1050 
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DEVISES  AND  BEQUESTS  OF   UOKTOkGES— continued. 
general  devise  of  mortgage  and  trust  estates — continued. 

distinction  of  mere  trust  estate  from  mortgage,  1052 

general  rule,  1049 

infant,  deWse  to,  1053 

legal  fee,  whether  passes,  1049 

'money,'  1047 

'mortgage,'  1046 

'  mortgage  debt,'  ib. 

particular  description,  1048 

practice  of  inserting  a  separate  devise  of  mortgage  and 
trust  estates,  1053 

result  of  cases,  1054 

'  securities  for  money,'  1047 

settlement,  devise  in,  1052 

singula  singulis,  1051 

sole  use,  1053 

tenants  in  common,  1052 

trust  for  sale,  1050 

unascertained  class,  1052 
devises  for  payment  of  debts. 

See  Payment  of  Mortgage  Money. 
legacy  to  pay  off  mortgage  and  mortgage  foreclosed,  1049 
legal  fee  in  lands  mortgaged,  when  passes,  1046 — 8 
Mortmain  Act,  devise  of  money  on  mortgage  is  withiii,  339 
principal  of  mortgage  devised, 

arrears  of  interest  do  not  pass,  1056 
redemption  by  devisee,  1076 
residuary  devises  are  specific  devises,  962,  979 
retainer  for  debt  by  devisee,  420 
revocation  pro  tanto,  mortgage  is  only,  33,  41 
Stat.  1  Vict.  c.  26,  33,  236 
vendor's  lien  for  purchase-money  does  not  pass  by  previous  devise 

of  the  estate,  402 
will  operates  from  death,  33 

DIEECTORS, 

liability  on  excess  of  borrowing  powers,  355 
mortgage  of  shares  does  not  aifect  qualification,  694 
unregistered  mortgage  to,  367,  8 

DISCLAIMING  DEFENDANTS, 
costs,  732 

DISCOVERY, 

by  mortgagee  of  deeds,  750 

DISMISSAL  OF  SUIT  FOR  REDEMPTION, 
equivalent  to  forclosure,  1025,  10u9 

DISTRESS, 

ejectment  not  restrained  by  power  of  distress,  688 

elegit,  distress  under,  without  attornment,  49 

goods  of  strangers  cannot  be  taken,  under  power  of,  690 

grant  of  power  of,  may  operate  as  a  rent  charge,  when,  ib, 

Jud.  Act,  713,  4 

marshalling  on,  985 
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DISTRESS—  continued. 

mortgagee  v.  tenant,  709 

mortgagee's  name  used,  713 

personal  covenant  or  collateral  power  of,  691 

pledge,  claim  of  pawnee  must  first  be  discharged,  586 

power  to  distrain  upon  mortgagor  to  secure  interest,  223,  690 

receiver,  after  appointment  of,  1123 

DISTRINGAS,  WRIT  OF, 

Bank  of  England  against,  768 
companies  against,  ib. 
Jud.  Act,  rules  as  to,  ih. 
mortgagee's  right  to,  ih. 
Stat.  5  Vict.  c.  5,  ib. 
stock,  ih. 

DIVIDENDS, 

apportionable,  888 

DIVIDEND  WARRANTS, 
how  they  pass,  485 

DIVORCE  COURT, 

decrees  of,  whether  have  force  of  judgments,  76 

DOCKETING,      ' 

judgments,  96 

not  notice,  382 

notice  of  undocketed,  55,  382 

DOCUMENTS, 

affidavit  of,  by  mortgagee, 

on  redemption,  1097 
stop  order  on,  771 

DOMICILE, 

administration  of  assets,  120 
priority  of  creditors,  ih. 

DONATIO  MORTIS  CAUSA,  1164 

DOWER 

Act,  35 

concurrent  jurisdiction,  863 

consolidation  of  mortgages  does  not  affect,  832 

dowress  may  redeem,  when,  1078 

equity  of  redemption,  1078 

merger,  when  does  not  attach,  649,  50 

mortgage  by  husband,  effect  of,  35 

purchaser  for  value  without  notice,  863 

wife"of  mortgagee,  when  entitled,  1038 

DRAINAGE  ACTS,  1144 
mortgage  under,  ih. 

DUPLICATES, 

stamps,  675 

Digitized  by  Microsoft® 


INDEX.  1205 

DURHAM,  PALATINATE  AND  OTHER  COURTS  OF, 
judgmeuts,  decrees,  and  orders  in,  77 
re-registration  of  judgments,  101 
Trustee  Acts,  758 

DYERS, 

,    have  no  lien  without  an  express  contract,  596 


ECCLESIASTICAL  BENEFICE, 

Ecclesiastical  Benefices  Securities  Acts,  350,  1150 
judgments  no  charge  on,  62 
mortgages  under  statutes,  350,  1150 
rectories  and  tithes  in  1  &  2  Vict.  c.  110,  62 
sequestration  against,  345 
Ae  Advowson — Church  Living. 

ECCLESIASTICAL  DILAPIDATIONS  ACT,  1150 

EJECTMENT,  OR  ACTION  FOR  RECOVERY  OF  LAND, 
mortgagee  may  eject  without  notice,  705,  722 

lessee  of  mortgagor,  707 

mortgagor  himself,  705,  722 

tenant  from  year  to  year  at  date  of  mortgage,  not,  705 
mortgagee  refusing  to  take  out  execution  against  tenant  after,  1113 

ELDEST,  OR  ONLY  SON,  275 

ELEGIT, 

account  of  receipts, 

under  old  law,  48,  9 

Stat,  of  1  &  2  Vict.  0.  110,  57 
attornment,  49 
ca.  sa.  none  after,  137 
chattel  interest  only  under,  47 
contracts  for  sale,  53 
curtesy,  50 

distress  under,  without  attornment,  49 
emblements,  tenant  in,  entitled  to,  ib. 
equitable  remedy,  52 

writ  must  have  been  sued  out  before,  ib. 
eviction  from  extended  lands — new  writ,  1 38 
execution  under,  48 
fi.fa.  cannot  be  sued  out  after,  47,  137 
inquisition,  47 

lands  how  extended  under,  46,  56 
legal  title  under  writ,  95 
mortgages  outstanding,  50 
notice,  eflfect  of,  54 

part  of  sum  secured,  no  execution  for,  152 
possession,  how  gained  under,  49 

proceedings  may  still  be  had  under  Stat,  of  Westminster,  103 
purchaser  without  notice  bound  by  writ  under  old  law,  54 

unless  prior  legal  estate  got  in,  ib. 
receiver  when,  50 
redemption  by  tenant  by,  1078 
remainder  cannot  be  extended,  50 
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ELEGIT — continued. 
reversion,  49 

scire  facias  ad  rehahendum  terram,  ib. 
set-ofF,  57 

several  -writs  into  different  counties,  47 
Statutes : 

13  Edw.  1,  c.  18,  ib. 
1  &2  Vict.  c.  110,57,  59 
trust  estates,  how  far  subject  to  writ,  51,  8 
two  writs,  46,  57 

warrant  of  attorney,  judgment  under,  within  stat.,  47 
wilful  default,  57,  1103 
what  property  may  be  extended  under, 

by  Stat,  of  Westminster  (13  Edw.  1),  50 

by  1  &  2  Vict.  c.  110,  59 

contract  for  sale,  68 

copyholds  not  under  old  law,  50 

under  present  law,  58 
joint-tenancy  under  old  law,  50 

present  law,  58 
leaseholds,  equitable,  51,  8 
powers  of  appointment  under  old  law,  52 

present  law,  59 
tenancy  in  tail  lyider  old  law,  50 

present  law,  58 
trust  estates,  51,  68 
trusts  for  sale,  51,  60 
See  Execution. 

EMBLEMENTS, 

elegit — creditor,  49 

lessee  of  mortgagor  not  entitled  to,  706 

nor  mortgagor,  ib. 
mortgagee  entitled,  706,  722 

ENFRANCHISEMENT  OF  COPYHOLD.     See  Copyhold. 

EQUITABLE  ASSIGNMENT  OF  FUNDS,  481 
action  by  assignee  before  Jud.  Act,  485 
since,        ,,         497 
communication  to  creditor  necessary,  483 
debtor's  refusal  ineffectual,  482 
dividend  warrant,  485 
E.  India  bond,  ib. 

extinguishment  of  debt  not  necessary,  483 
order  on  funds,  &c.,  in  hands  of  third  party,  481 
parol  assignment,  484 
power  of  revocation,  483 
promise  must  be  unequivocal,  482 
stamp  on  order,  679 

EQUITABLE  ASSIGNMENT,  OR  MORTGAGE,  OR  CHARGE, 

agreement  for  mortgage,  305 

bankers,  for  current  account,  597 

cestui  que  trust  against  equity  of  mortgagee,  823,  844 

costs  of  conveyance,  306 

deposit  of  title-deeds,.   »Sea.Di3rosHJjF  Title  Deeds. 
'^  Digitized  by  Microson® 
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EQUITABLE  ASSIGNMENT,  OR  MORTGAGE,  OR  CHARGE— 
continued. 

director  of  company  not  deprived  of  qualification  by,  694 

definition,  305 

foreclosure.     See  Foreclosure. 

general  order  of  8th  of  March,  1794,  Lord  Loughborough's  order, 

388 
infant — conveyance  under  1  Wm.  4,  c.  47,  188 
informal  agreement,  305 
interest.     See  Interest. 
Land  Transfer  Act,  1875,  91,  111 
liens.     See  Lien. 

misrepresentation  may  create,  307 
partners,  616 

policy  of  assurance,  on,  511,  618 
power  of  attorney,  307 
priority.    See  Priority. 
receiver.    See  Reobivbb. 
recitals  may  create,  306 
registration,  88 
Registration  of  Titles  Act,  90 
remedies,  307 
sale  to  enforce  charge,  ib. 
shares  in  companies,  455,  6 
ship,  560,  4,  5 
solicitor.     See  Solioitor. 
specific  performance,  724 
subject  to  equities  of  assignor,  362,  823 
sub-mortgage,  318 
what  constitutes,  305 

EQUITIES  EQUAL,  LAW  PREVAILS,  372,  844 

EQUITY  TO  A  SETTLEMENT,  204 
See  Husband  and  Wife. 

EQUITY  OF  REDEMPTION, 

absolute  conveyance  after  length  of  time  not  interfered  with,  19 
agreement  to  bar  redemption  void,  16 
agreement  to  release  must  be  in  writing,  1100 
ancient  estate  in  the  land  without  change  of  ownership,  31 
annuity  held  redeemable,  25 
appointment  of,  by  way  of  mortgage,  41,  1085 
bye-agreement  to  clog  the  equity,  void,  19 
civil  law  followed,  14 
clandestine  mortgages  of,  374 
4  &  5  Wm.  3,  c.  16,  ib. 
concealment  of  first  mortgage,  ii. 

„  „  incumbrances  from  abstract,  375,  7 

condition  restricting  redemption  void,  16 

or  to  particular  class  of  heirs,  17 
contract  for  purchase  at  time  of  loan,  20 
conversion  into  mortgage  by  subsequent  agreement,  28 
copyholds, 

not  subject  to  Crown  debts,  179 

mortgage  of  equity  of  redemption  of,  by  deed,  232 

descend  to  customary  heir,  ib.,  231 
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EQUITY  OF  BEDEKPTHON— continued. 
courts  of  equity  introduced,  15 
covenant  for  further  assurance, 

release  of  equity  of  redemption  not  justified  by,  80 
creditors  of  mortgagor  have  same  right  of  redemption,  26 
crown  debts  subject  to,  43,  180 

not  of  copyhold,  ib. 
curtesy  of,  35 
defeasible  purchase, 

distinguished  frommo  rtgage,  24 

money  on  repurchase  goes  to  heir  not  executor,  29 
descent  of,  33 
devise  of,  same  as  of  land,  ib. 

prior  to  breach  of  condition,  34 
dower,  ib. 
entail  of,  ib. 

barred  as  legal  entail,  ib. 
escheat,  32,  42 

doubts  removed  by  statute,  32 

mortgagee  of  term  cannot  prevent  escheat  of  reversion, 
33,43 

land  mortgaged  beyond  its  value,  ib. 
extendible, 

not  under  Statute  of  Frauds,  37,  51 

nor  at  common  law,  ib. 

nor  under  1  &  2  Vict.  c.  110,  59 
extent  for  Crown  debts,  subject  to,  43,  180 

except,  of  copyholds,  ib. 
felony,  43 

forfeiture  for  treason  or  felony,  43,  4 
husband  and  wife.     See  Husband  and  Wife. 
irredeemable  by  evidence  of  title,  29 
judgments.     See  Judgments. 
King  bound  by,  32 
legal  assets,  38,  39,  40 
length  of  time  barred,  before  statute,  925 
limitations.     See  Limitations,  Statute  of. 
limitation  of,  when  diflFerent  from  old  uses,  1080 

appointment,  mortgage  by,  41,  1084 

husband  and  wife,  1080 — 6.    See  Husband  and  Wife. 

tenant  in  tail,  330,  1085 
lord  of  manor,  32 
mortgage  of,  41,  371 — 7 

disadvantages  of,  372 

dower  may  be  let  in,  ib. 
mortgage  not  on  one  side  only,  26 
Mortmain  Acts — clause  of  redemption  not  within,  32 
nature,  incidents,  and  qualities  of,  31 — 44 
parol  evidence  of  right  to  redeem,  18 
payment  before  the  day,  27 
persons  bound  by,  32 

posnessio  fratris  before  3  &  4  Wm.  4,  c.  106,  41 
power,  mortgage' under,  results  to  old  uses,  33,  41,  1085 
priority  of  mortgages  of,  372 
purchaser  without  notice  not  bound  by,  33 
reconveyance,  agreement  for,  effect  of,  29 
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EQUITY  OF  EEDEMPTION— conimwerf. 

restriction  tp  particular  line  of  heirs,  17 

release  of  equity  of  redemption,  21 

agreement  to  release  must  be  iti  writing,  1100 
covenant  for  further  assurance  will  not  justify,  30 
set  aside,  money  belongs  to  heir,  1037 

resulting  uses,  when  mortgage  under  power,  41,  1084 

reversion  expectant  on  mortgage  term  differs  from,  377 

revocation  pro  tanto,  mortgage  was  only,  under  old  law,  33 

sale,  under  extent,  43 

settlement  on  family  intended  instead  of  mortgage,  27,  8 

Stat.  3  &  4  Wm.  3,  c.  16,  374 
3  &  4     „     4,  c.  106,  41 

subsequent  legal  mortgage  without  notice,  372,  3 

tenant  in  tail, 

resettlement  of  equity  of  redemption  in  mortgage,  330 

treason,  43 

wife's  lands,  limitation  of,  to  different  uses,  1082 — 4 
See  Husband  and  Wife. 

will  of,  revocation  of,  by  mortgage,  under  old  law,  33,  1086 

ESCHEAT, 

assets,  land  taken  by,  is,  43 

charge  for  charitable  uses,  230 

copyholds,  229 

Crown  subject  to  debts,  43 

equity  of  redemption,  none  of,  42 

legal  estate  in  trustee,  32 

lord  subject  to  debts,  43 

mortgage  estate  by  term  and  deposit  of  title  deeds,  33 

redemption  by  lord,  1078 

Stat.    4  &    5  Wm.  4,  c.  23,  32 

„    13  &  14  Vict.  0.  60,  ss.  15  &.  46,  32,  43 
term  attendant  is  part  of  escheated  property,  43 
trust  estate,  none  of,  i6. 
Fraudulent  Devises  Acts,  190 

ESTATE  TAIL.    See  Tenant  in  Tail. 

ESTOPPEL,  715 

attornment,  by,  711 

defeasible  title  may  be  shown,  716 

eviction  by  paramount  title,  ib. 

lease  by,  720,  741 

mortgagee  estopped  to  dispute  mortgagor's  title,  729,  1071 

mortgagor  estopped  to  dispute  mortgagee's  title,  715,  1071 

payment  under  mistake  of  facts,  710 

recital  of  seisin,  716 

sheriff  not  bound  by,  139 

EVICTION, 

mortgagee  may  evict  mortgagor  and  tenants,  722,  3 
remedy  of  execution  creditor  on,  138 
tenant  may  set  up,  v.  mortgagee,  716 

EVIDENCE, 
deeds, 

proof  of,  by  attesting  witness,  1018 
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EVIDENCE— coK<mM«c?, 
exhibits, 

proving  at  hearing,  1019 
entries  in  books  of  deceased  solicitor,  ib. 
mortgage, 

deed  is  primA  facie  evidence  of  amount  due,  1019 
parol  evidence.    See  Pabol  Evidence. 

EXAMINATION  PRO  INTERESSE  SUO,  1122 

EXCEPTIONS  TO  MORTGAGE, 

what  may  or  may  not  be  mortgaged,  198 — 200 
annuities  pro  cormlio  impendendo,  ib. 
canonry  or  other  ecclesiastical  office,  ib. 
church  livings,  ib. 

commission  of  officer,  and  proceeds  of  sale  of,  ib. 
emoluments  of  public  office,  ib. 
married  woman, 

future  interest  of  feme  covert  in'  chattels  personal, 
200,  1 

interest  in  annual  payments  beyond  coverture,  ib. 
officer's  pay,  199 
pensions,  ib. 
retiring  allowances,  ib. 
salaries  of  judges,  ib. 

EXCHANGE, 

consent  of  mortgagor  under  Act  of  Parliament  authorising  ex- 
change, 691 

EXCISE  DUTIES,  175 

EXECUTION, 

amount,  for  what,  151 
banking  company,  145 — 9 

collateral  securities  need  not  be  realised,  147 

personal  representatives  of  deceased  partner,  148 
bankruptcy.     aSV  Bankruptcy. 
chattels  personal,  131,  3 
chattels  real,  on,  51,  3,  132 

trusts  of,  51,  8 
common  law,  how  far  land  could  be  taken  in  execution  at,  3,  45 
companies,  members  of,  148 
conditional  judgment,  134 
copyholds,  50,  58 

County  Court,  on  personalty  as  under  1  &  2  Vict.  c.  110,  141 
courts  of  equity,  writs  of,  out  of,  on  decrees,  &c.,  136 
death  of  debtor, 

between  issuing  and  delivery  of  writ,  133 

within  one  year  after  judgment,  ib. 
death  of  plaintiffs,  application  to  issue,  135,  141 
debtor  taken  iu  execution, 

ca.  sa.,  discharge  from,  a  satisfaction  of  judgment,  142 

charge  on  land  forfeited,  141 

,  Debtors  Act,  1869,  imprisonment  under,  is  no  discharge 
of  debt,  143,  723 

effect  of,  141 
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EXECUTION— coftimaed 

debtor  taken  in  execution — continued. 
registry  after,  set  aside,  142 
what  amounts  to  taking  in  execution,  141 
decree  for  account, 

contingent,  119 
effect  on,  36,  37,  119 
defect  in  writ,  new  one  issued,  137 
different  executions  against  lands,  goods,  and  body,  ib. 
elegit.     See  Elegit. 
emblements,  49 
equity  of  redemption, 
of  term,  51 
equitable  title  in  chattels  protected,  138 

„  „     acknowledged  at  law,  when,  ib. 

,,  „     Jud.  Act,  ib. 

estoppel,  sheriff  not  bound  by,  139 
eviction,  remedy  on,  138 
fraudulent  execution,  return  nulla  loud,  139 
fraudulent  judgment  and  writ, 

sheriff  must  sell  under  another  writ  in  his  hands,  137 
garnishee.     See  Attachment  of  Debts. 
goods  bound  by,  from  what  time,  131 — 3 
hire,  goods  on,  cannot  be  seized,  138 
joint-stock  company  and  members  thereof,  148 
judgment  satisfied,  relief  on,  150 
judgments,  execution  of.     See  Judgments. 
Jud.  Act,  133 
leaseholds,  51,  3,  132 
lien  upon  goods  cannot  be  taken  in,  138 

goods  subject  to  lien  cannot,  ib. 
money  may  be  seized,  140 

only  when  earmarked,  ib. 
money  due  not  subject  to,  ib. 
new  writs,  137 
office  of  profit,  53 
old  judgment,  execution  on,  136 
only  goods  in  debtor's  possession,  140 
orders  enforced  the  same  as  judgments,  135 
outstanding  terra  in  trustee,  51 
part  of  sum  secured — no  execution  for,  152 
partner's  share,  how  subject  to,  134,  139 
Paymaster-General's  cheques,  140 
payment  of  money,  133 
pledges,  money  from  redemption  or  sale  of,  138 

pledgee's  claim  must  first  be  discharged,  586 
policies  of  assurance,  140 
purchase-money  unpaid,  ib. 
purchaser,  goods  when  bound  against,  132 
real  estate  against.    See  Elegit. 

receiver,  property  in  hands  of,  subject  to,  how  far,  53,  1121 
recovery  of  land,  133 

„         „  other  property,  ih. 
registration  of, 

under  23  &,  24  Vict.  c.  38,  68,  102 
27  ife  28      „   c.  112,  69,  102 
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EXECUTION— cow^mwerf. 
renewal  of  writ,  1 35 
rent  due,  139 

reversal  of  judgment,  effect  on,  137 
satisfied  judgments,  relief  on,  150,  1 
scire  facias,  when  necessary,  141 

V.  members  of  a  company,  141,  C 

Jud.  Act,  application  under,  135 
second  writ, 

after  fraiidulent  writ,  137 

priority  to  writ  first  delivered  to  sheriff,  133 
securities  for  money  may  be  seized,  140 
seizure  by  sheriff  does  not  alter  property,  132 
sequestration.    See  Sequestration. 
set  aside  by  rule  of  Court,  sale  after,  137 

execution  creditor  liable,  ib. 
sheriff,  money  in  hands  of,  140 
speedy  execution,  135 
term  of  years  extended  or  sold,  132 

property  altered  by  assignment,  ib. 

reversal  of  judgment,  ib. 

seizure  does  not  alter  property,  ib. 

tender  of  debt  before  assignment,  ib. 
testator,  execution  on  writ  issued  previous  to  death,  37,  133 
third  persons,  execution  for  or  against,  136 
time  of  issuing,  134 

vacated  for  defect  and  issue  of  new  writ,  137 
warrant  of  attorney.     See  Wabbant  of  Attoenet. 
Winding-up  Acts,  120—2 
writs  under  1  &  2  Vict.  c.  110,  136 

„         „     Jud.  Act,  ib. 
writ,  how  long  in  force,  135 
See  Elegit. 

EXECUTOES  AND  ADMINISTRATORS, 

administration  ad  litem,  1007 

application  of  purchase  or  mortgage  money,  282,  6 

assent  to  legacy,  281 

assets  of  alLkinds  can  be  mortgaged,  ib, 

charge  of  debts  on  real  estate, 

whether  executors  can  sell  or  mortgage  under  old  law 
288—291 

under  Stat.  22  &  23  Vict.  o.  35,  291 
charge  by  executor — legatee,  282 
confessing  judgment  after  suit,  3(j 
decree  to  account, 

assets  can  be  sold  before,  37 

creditors  restrained  after,  ib. 

executor  cannot  lend  money  after,  299 

payment  of  debts  before,  37 
decree  v.,  is  not  a  judgment  within  1  &  2  Vict.  c.  110,  75 
default,  judgment  by,  v.,  120 

deficiency  of  personalty — power  to  mortgage  realty,  286 
devisee  charged  with  debts,  mortgage  by,  284 
devisee  of  mortgagee,  a  trustee  for,  1036 
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EXECUTORS  AND  ADMINISTRATORS— coniinitec?. 
execution  by  creditor  of  executor, 

bona  teitatoru  not  liable,  283 
executor — legatee,  282 
executor  of  mortgagee  the  same  person  as  the  mortgvgor,  993 

sale  ordered,  ib. 
fraudulent  mortgages  by,  283 
fund  for  payment  of  debts, 

mortgagee  should  inquire  fur,  284 
general  powers  of,  280 
heir  of  mortgagee  a  trustee  for,  1036 
injunction  against  action  after  decree,  36,  119 
joint  mortgagees,  whether  executors  of  decease!  can  give  dis- 
charge, 302,  1038 
judgments  against,  37,  119,  120 

by  default,  120 
judgment  within  1  &  2  Vict.  c.  110, 
*  a  decree  v.  executors  is  not  a,  75 

lapse  of  time,  effect  on  powers,  286 
legal  estate  of  mortgage  may  be  reconveyed  by,  224,  761,  1069 

Stat.  37  &  38  Vict.  c.  78,  ib. 
legatee  also  executor — charge  by,  282 
mortgagee  of, 

need  not  see  to  application  of  money,  282 
bound  to  inquire,  when  particular  fund  for  payment  of 
debts,  284 
mortgages  by,  280 — 3 

fraud  will  vitiate,  283 

money  may  be  raised  by,  281 

one  executor  may  mortgage,  282 

pledge  of  assets  to  a  creditor  i-s  valid,  tho'igh  tlie  estate 

insolvent,  i6. 
supported,   though   not   for  purposes    of  will,  when, 
283 
notice  of  fraud  of,  281 

„       „  assignment  or  charge  to,  when,  766 
one  executor  may  mortgage,  282 

give  receipt  iiefore  probate,  1040 
pledge  of  assets,  though  estate  insolvent,  282 
power  of  sale  in  mortgage  by,  293 
power  to  sell  for  payment  of  debts  when,  288 — 291 
preference  after  suit  by  confessing  judgment,  37 
private  debt  of,  assignments  for,  void,  284 
purchase  for  small  sum  by,  of  equity  of  redemption,  1044 

„  „  incumbrances,  1043 

'  rents  and  profits,'  direction  to  pay  debts  out  of,  284 
retainer  of  debt  by, 

only  out  of  legal  assets,  41 
Jud.  Act  does  not  prejudice,  196 
not  out  of  separate  estate  of  a  married  woman,  217 
solicitor  of, 

lien  against  estate,  625,  633 
specific  legacy  may  be  disposed  of,  by,  281 
Stat.  22  &  23  Vict.  c.  35,  291 

37  &  38    „     c.  78,  224,  761,  1069 
surplus  proceeds  of  sale  in  mortgagor's  lifetime,  259 
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EXECUTORY  DEVISES, 

lands  subject  to,  are  assets,  193 

EXHIBITS, 

proof  at  hearing,  1019 

EXONERATION.    See  Payment   op  Mortgage    Money   and  Locke 
King's  Act. 

EXPECTANCIES,  435 
mortgage  of,  435 

EXTENT,    fe  Crown. 

EXTORTION  OF, 

mortgagee,  1088 

FACTOR, 

advances  by,  hond  fide,  550 

authority  to  sell  for  advances,  ib. 

after  consignment,  ib. 
'  agent  intrusted,'  552 
'  antecedent  debt,'  551 

securities 'for,  not  protected,  ib. 
authority  irrevocable,  when,  553,  4 
bankruptcy  of,  550,  1,  3 

interest  on,  600 
bona  fides,  560 

bills  of  exchange,  pledge  of,  553 
broJier,  552 

cases  within  the  Factors'  Acts,  550 — 3 
consignee,  pledging,  548,  552 
contract  in  consideration  of  advance,  550 
crown  debts,  175 

documents  of  title  which  could  be  pledged,  548 
exchange  of  securities  within  Factors'  Acts,  551 
excise  duties,  lien  of  factor  postponed  to,  175 

Stat.  4  (fe  5  Vict.  c.  20,  ib. 
'goods  and  merchandise,'  552 
interest,  600 

'  intrusted '  with  goods,  549 
isolated  employment  sufficient,  552 
lien  of,  599 

lien  of  carrier  or  warehouseman  for  balance  due  from  factor,  551 
lien  not  to  extend  beyond  factor's  interest,  649 
mala  fides  of,  mugt  be  shown,  550 
mortgage  or  pledge  by,  550,  I 
'hegociable  instruments,'  649,  553 

„         securities  may  be  pledged  by,  553 
notice  of  factor's  character,  549 
owner  may  redeem,  551 
'pledge,' 548 
pledge  by,  548,  650 
power  to  sell,  553 

powers  of,  before  the  Factors'  Acts,  547 
purchasers  from,  protected,  564 
revocation  of  authority,  ib. 
sale  by,  when,  553 
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FACTOR— continued. 

'  Bale  and  disposition,'  548 

set-ofF  by  purchaser  from  factor,  554 

Statutes  : 

4  Geo.  4,  c.  83,  548 
6       „       c.  94,  ib. 
5  &    6   Vict.    c.  39,  550 
25  &  26       „       c.  96,  553 

FELLOWSHIP, 

assignable,  199 
receivership  of,  1120 

FELON-MORTGAGOR, 

administrator  of  his  property,  44 
foreclosure  or  sale,  1003,  4 
forfeiture  abolished,  44,  1003 
Statutes : 

33  Hen.  8,  c.  20,  44 
33  &  34  Vict.  c.  23,  ib. 

FEME  COVERT.    See  Husband  and  Wife. 

FEUDS, 

introduction  of  Norman  feuds,  3 

tenant  could  not  transfer  without  his  lord's  consent,  nor  vice 
versa,  ib. 
„  „        „     subject  his  lands  to  execution  for  his  debts,  ib. 

nor,  if  gained  by  descent,  alien  without  consent  of  next  col- 
lateral heir,  ib. 

FIERI  FACIAS, 

no  ca.  sa.  or  elegit  after,  47,  138 
writs,  134 

FINES, 

copyholds,  232 

costs  of,  796 

interest  on,  in  benefit  building  societies,  1061 

FINES  AND  RECOVERIES, 

abolished  by  3  &  4  Wm.  4,  o.  74,  34,  329 
equity  of  redemption  under  old  law,  34 
mortgage  of  tenant  iu  tail  let  in  by,  328,  337,  716 
mortgagor  could  not  bar  mortgagee  by,  715,  738 

FISHERIES  ACTS, 

mortgages  under,  1152 

FIXTURES, 

action  will  not  lie  for,  though  mortgagee  take  possession  forcibly, 

442 
assignment  of,  memorandum  equivalent  to,  under  circumstances, 

ib. 
'  appurtenances '  include,  440 
bankruptcy.     See  Bankruptcy. 
Bills  of  Sale  Act,  law  before,  442 
of  1854,  466,  7,  8 
of  1878,  468 
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description,  what  sufiBcient,  440 
executor  and  heir,  between,  436,  7 
'  fixtures,'  meaning  of,  437 
foreclosure  or  sale,  442 
injunction  v.  removing,  443 
insurance  of,  806 

land,  pass  with,  though  not  named,  440 
mortgage  of,  437 — 442 
moveable  parts  of,  439 

moveables,  what,  and  what  fixtures,  438 — 442 
order  and  disposition  clause,  452 
power  to  sell,  separately  from  land, 
■under  Act  of  1854,  467 
of  1878,  468 
removeable,  436,  7 
tenants,  437,  8 
trade,  440 

FLOATING  BALANCE, 
mortgage  for,  752 

FOEECLOSURE, 

absolute,  foreclosure,  1026 
administration  suit,  1030 

proof  in,  1029 
advancing  suit,  1035 
advowson,  341,  992—3 
all  interests  of  mortgagor  foreclosed,  1034 
annuitants,  judgment  of,  against,  913 
balance  due  to  mortgagee  after  sale,  1035 
bankruptcy,  1004.     See  Bankeuptcy. 
before  day  of  payment,  26 
biddings  at  sales,  391,  1033 
cestuis  que  trust,  1004 
chattels  personal,  442 
church  living,  993 
collateral  securities,  727,  1029 

injunction  if  mortgagee  has  sold  after  foreclosure,  1027 
colonial  court,  injunction  against  proceeding  in,  992 

„  „      sale  instead  of  foreclosure,  ib. 

computation  of  time  by  calendar  months,  250,  1026 
Confirmation  of  Sales  Act,  1001 
consideration,  proof  of,  1019 
copyholds, 

surrender  on  foreclosure  of,  232 

before  admittance,  ib. 
costs.   See  Costs. 
county  court  jurisdiction,  1159 
covenant  not  to  foreclose  for  a  given  period,  991 
cross  suits,  one  decree,  1033 
Crown, 

none  against,  only  sale,  1003 

when  legal  estate  in  trustee,  ib. 

leaseholds,  ib. 
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debarred  for  a  given  period,  991 

debenture  holders.  See  Railway. 

decree  for,  common,  1020 

default  of  half-year's  interest  sufficient,  1018 

deficient  security,  sale  instead,  993 

delivery  up  of  title  deeds,  1022 

purchaser  for  value  with  notice,  ib. 
register  of  ship,  iO. 
Jud.  Act,  1023 
derivative  mortgagees,  1074 
disclaiming  defendants,  732,  1014 

foreclosure  against,  and  account  against  the  rest,  1014 
dismissal  of  action  for  redemption,  equal  to,  1025,  1099 
enlarging  time  for  payment,  1024 

though  order  absolute  inroUed,  ib. 
without  vacating  order,  ib. 

not  in  action  for  redemption  dismissed,  1025,  1088 
redemption  suit,  time  not  enlarged  in,  1024 
escheat,  1003 
equitable  deposit,  320 

equitable  mortgagee.    See  Equitable  Mortgagf. 
evidence  in  action  for,  1018 
executor  of  mortgagee  being  mortgagor,  993 
felon-mortgagor,  1003,  4 
final  order  absolutely  necessary,  1026 

„       „     death  of  mortgagee  before,  1037 
fixtures,  442 

foreclosure  or  sale  should  be  prayed,  994 
foreign  lands,  1034 
forfeiture  at  law  necessary  for,  1018 
fraud  may  bar,  ib. 
goodwill,  994 

heir  and  executor  of  mortgagor  the  same  person,  993 
heir  of  mortgagee  declared  trustee,  756 
husband  and  wife,  998 

wife  not  compellable  to  convey  after,  ih. 
incomplete,  mortgage  still  personal  assets,  1037,  1055 
infant  heir,  994—1000 

day  to  show  cause,  995,  6 
foreclosure  or  sale,  994 
parol  demurring,  188,  996 
sale  in  suit  against,  998 
when  trustee,  188,  996 
Inns  of  Court,  1033 
interest.    See  Interest. 
investment  on  sale  belongs  to  mortgagor,  994 
Ireland,  sale  instead  of  foreclosure,  992 
joint  mortgagors,  further  advance  to  one  does  not  bind  other, 

1010 
judgment  for,  common,  1020 
judgment — creditor,  right  to,  66 

not  under  Stat.  27  &  28  Vict.  c.  112,  72 
legal  estate, 

must  be  represented,' 1005 
outstanding,  1005,  8 

4  I 
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loss  of  instrument,  1019 
Liquidation  Act,  1868,  foreqlosure  under,  1002 
lord  taking  by  escheat  or  forfeiture,  none  against,  1003 
lunatic,  1019 
married  woman,  998 

husband  insolvent,  999 

mortgage  of  reversionary  interest,  none  in,  when,  1035 
marshalling  securities.    See  Mabshallin^. 
minerals  without  surface,  sale  of,  and  vice  versa,  IQOl 
'month,' 250,  1026 

Stat.  13  &  14  Vict.  0.  21,  250 
moytg^gee  jnt^regtgd  in  equity  of  redemption,  1092 
mortgagee  with  parp,rn6i;nt;  title, 

no  sale  without  his  consent,  993,  1032 
mortgagee  ousted  after  foreclosure,  1027 
mortgagor, 

interested  in  security,  1092 

no  remedy  for  expenses  of,  against,  730 

out  of  jurisdiction,  1022 
no  right  to  foreclosure  or  sale,  when,  993,  1035 
opening, 

when,  1026 

what  act  of  niortgagee  will  open,  ib. 

after  death  of  mortgagee,  money  belongs  to  heir,  510 

when  not  opened,  1029 
order  absolute,  1026 
overpayment,  costs  on,  803 
part  of  debt,  no  foreclosure  for,  1005 
part  of  security  foreclosed  and  part  sold  or  retained,  1034 
parties,  1004 — 1018.     &e  Pabties. 
partition  as  to  part,  foreclosure  as  to  rest,  1092 
payment  imder  decree,  1023 
pension,  1099 
pledge,  584 
policies  and  realty  mortgaged, 

foreclosure  of  latter  and  retainer  of  former,  1034 
power  of  sale  does  not  prevent,  59 1 
principal  and  surety,  separate  mortgages  by,  IOO9 
principle  of,  990 
pro  confesso,  1020 
production  of  deeds,  1022 
property  altered  by,  1037 
railway  mortgages.    See  Railway. 
redemption,  though  no  right  of  foreclosure,  when,  1035 
release  by  mortgagor  tantamount  to,  1037 
remainderman,  1011 

remedies  may  all  be  pursued  at  the  same  time,  723,  1029 
rests.    See  Mortgagee  in  Possession. 
reversion,  995 

„        after  mortgage  term,  direction  to  convey,  995,  J033 
reversionary  interest  upon  trust,  when  received,  1035 
sale  or  foreclosure,  prayer  for,  994 
sale  instead  of  foreclosure, 

in  what  cases,  992 — 4 

form  of  judgment  1090 
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sale  after  decree,  whether  under  power,  1026 

debt  barred  by  Stat,  of  LimitationB,  258 
sale  under  15  &  16  Vict.  c.  86,  1000 

in  what  cases,  ilt. 

at  what  stage,  ib. 

deposit,  ib. 

time  for  redemption,  th. 
security  scanty,  a  sale,  993 
set-off  of  costs  against  debt,  803 
settlement  of  equity  of  redemption,  1014 

judgment  in  case  of,  ib. 
settlement  of  mortgage  debt,  1006,  1074 
Statute  of  Limitations.    See  Limitations,  Statute  of. 
staying  proceedings,  7  Geo.  2,  c.  90,  696 — 702 
sub-mortgagee,  1004 

successive  redemptions  and  foreclosures,  1090 
surety,  1006,  9 

tenants  in  common,  mortgagees  after  foreclosure  are,  1039 
tenant  in  tail,  1006,  1011 
term  and  fee  in  same  mortgage,  1034 
time  allowed  for  payment,  1023 
title  of  mortgagee  not  investigated,  1018 
transferee, 

pendente  lite,  1004,  1016 
trust  deed  for  creditors,  1015,  1030 
trustee  for  sale  when  mortgagee  cannot  foreclose,  993 

„      represents  cesiuis  que  trust,  1014,  5 
Trustee  Acts, 

sale  under,  1001 
undertaking  of  mortgagor  to  pay,  no  foundation  for  foreclosure, 

992 
usual  course  in  suit  for  foreclosure,  991 
waste  after  decree,  1033 
Welch  mortgage,  none,  1018 
wilful  default.    See  Mortgagee-  in  Possession. 
yvill,  effect  of,  after,  under  old  law,  1055 
winding  up,  proof  in,  after  sale,  1027 

FOREIGN  COURT, 

pi'oceedings  in,  stayed,  992 

FOREIGN  MORTGAGE, 
injunction,  726 

FOREIGN  SCRIP,  364 

FOREIGN  SECURITY, 
stamp,  669 

FORFEITURE.    See  Foeeclosuke  and  Feign. 

FRAUD, 

concealment  of  incumbrance,  848 
married  woman,  209 

i  I  2 

Digitized  by  Microsoft® 


1220  INDEX. 

FRAUD  —continued. 

misrepresentation  amounting  to,  848 

possession  of  title  deeds,  ib. 

priority  lost  by,  ih. 

settled  account  opened  for,  1116 

solicitor,  323,  657,  783,  4 

suppressed  or  destroyed  instruments,  848,  855 

vendor  and  purchaser,  857 

FRAUDS,  STATUTE  OF, 

deposit  of  title  deeds,  an  infringement  on,  310,  322 
security  in  name  of  trustee  and  parol  trust,  1039 
trust  estates  not  assets  before,  37,  51 

in  fee  simple  made  assets  by,  ib. 

FRAUDULENT  CONVEYANCE  UNDER  Stat.  13  ELIZ.  c.  5, 
action  to  set  aside  fraudulent  settlement,  525 
ancestor,  debt  of,  521 
bankruptcy, 

trustee  in,  is  a  party  grieved,  515 
choses  in  action,  516 
collaterals,  523 

condition  to  be  performed  by  veudee,  429 
consideration  insufficient,  if  fraud  exists,  520 
co-partner,  assignment  by,  ih. 
copyhold,  516 
costs  on  setting  aside,  526 
creditor's  trust  deed,  525 
decree  for  setting  aside  form  of,  526 
delaying  creditors,  519 
delivery  refused,  428 

„       impossible,  427 
execution. 

Act  only  applies  to  things  which  can  be  taken  in,  516 
execution  creditor, 

lease  by,  to  debtor  at  a  rent,  517 
execution  void  under,  521 
felon,  deeds  by,  before  conviction,  520 
goods  at  sea  or  in  transitu,  428 
insolvency  of  debtor,  518 

Act  may  apply  though  debtor  solvent,  ih. 
intent  to  defeat  ci-editors,  515,  9 

„      may  be  abandoned,  521 
judgment, 

creditor  need  not  obtain,  before  setting  aside,  315,  526 
lease  of  chattels  by  execution  creditor  to  debtor  not  void,  517 
malice  or  fraud  must  exist,  519 
mill  standing  on  land,  429 
mortgage,  possession  consistent  with,  517 
mortgagee  may  avoid  voluntary  settlement,  315 
pledge,  licence  to  use,  429 

possession  of  property  retained  evidence  of  fraud,  516 
goods  sold  under  execution,  428,  517 
question  for  a  jury,  521 
till  default  or  condition  performed,  429 
when  consistent  with  deed,  517 
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FRAUDULENT  CONVEYANCE  UNDER  Stat.  13  ELIZ.  c.  ij—cuitt. 
preference  at  common  law,  514 
property  to  whicli  the  statute  applicable,  316 
purchasers  hondjide  not  affected,  515 
retention  of  mortgage  deed  by  mortgagor,  427 
secret  delivery,  522 
separation  deed,  523 
settlements,  ante-nuptial,  522 
,,  post-nuptial,  523 

sheriff,  notoriety  of  seizure,  428,  517 
ships  at  sea,  428 
Stat  13  Eliz.  c.  5,  515 
subsequent  creditors  within  Act,  521 
tenants  in  common,  517 
unfinished  chattel,  ih. 
voluntary  conveyance,  whether  within,  519 
warehouse,  goods  in,  428, 

FRAUDULENT  DEVISES.  ACTS, 

action  v.  heir  and  devisee  jointly,  186 
action  by  creditors  will  prevent  sale,  191 
administration  suit, 

parties  to,  192 

at  suit  of  any  one  interested,  195 

deceased  insolvent,  ib. 
alienation  before  action, 

by  devisee,  188 
heir,  ib. 
appointment,  lands  subject  to  power  of,  190 
bankruptcy  of  heir  not  an  alienation^  191 
bond  creditor  substituting  a  new  bond,  643 
charge, 

equivalent  to  devise,  187 

the  statutes  create  no,  190 

of  legacies,  192 
colonies, 

whether  Acts  imported  into,  193 

how  far  lauds  assets  in,  ib. 
copyholds  made  liable,  189 
debts,  provision  for,  necessary,  187 

all  liabilities  included,  190 
devisee  before,  not  subject  to  specialties,  185 
devisee  and  heir  now  liable,  185,  6 
devisee  solely  liable  if  no  heir,  186 
devisee  subject  to  debts  by  covenant,  ib. 
devises  for  payment  of  debts,  or  portions  excepted,  187 

debts  must  be  effectually  provided  for,  ib. 
escheat,  190 

equitable  assets  under,  187 
equitable  deposit  is  an  alienation,  191 
equitable  devisee,  ib. 
executors,  heir,  and  devisee  are  like,  192 
executory  devises,  lands  subject  to,  are  assets,  193 
freeholds  made  liable  to  debts,  186 
funeral  expenses  not  within  Acts,  193 
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FRAUDULENT  DEVISES  ACTS— continued 
heir  liable  now,  186 
„    not  necessary  party  when  devisee  charged,  192 
„    establishing  will  against,  when,  191 
hotchpot  by  specialty  creditor,  ib. 
India,  land  personal  assets  in,  193 
infant  heir  or  devisee,  188 
interest,  194,  196 
Jamaica,  whether  incorporated  in  law  of,  193 

how  far  lands  assets  in,  ib. 
judgment  v.  heir,  not  an  alienation  within  statute,  192 
judgments  when  liens  are  prior  to  charge  of  debts  under,  193 
lands  subject  to  the  Acts,  190 
law  prior  to  statute,  185 

lien  or  charge  not  created  on  land  by  the  statutes,  190 
marshalling,  194 

mortgage  by  Court  for  payment  of  debts,  188 
mortgagee  on  death  of  mortgagor  without  heir,  liable  to  debts, 

42, 190, 
mortgagee  not  bound  to  see  to  the  application  of  the  purchase 

money,  282,  6 
New  South  Wales,  how  far  lands  assets  in,  193 
notice  to  purchaser  of  debts  paid  not  material,  286 
pari  passu  payment  of  debts,  187 
parol  shall  not  demur,  188 
portions,  provisions  for,  187 
power  to  mortgage  under  statutes,.  188 
prior  to  the  statute,  what  was  the  law,  185 
repairs  cannot  be  raised  by  sale  under  these  Acts,  194 
result  of  the  statutes,  196 
sale  by  devisee,  188,  190 

,,     „   heir,  ib. 
sale  for  payment  of  debts,  188 
settlement  by  heir,  191 
„         „   will,  188 
simple  contract  and  specialty  now  pari  passu,  195 

rent  is  a  specialty,  ib. 
Statute  of  Limitations  barred  by  charge,  194 

as  to  land  but  not  personalty,  ib. 
Statutes :         3  Wm.  &  M.  c.  14,  186 
6  Geo.  2,  c.  7,  193 
47      „     3,  0.  74,  186 
1  Wm;  4,  c.  47,  ib. 
3  &.   4     „         c.  104,  186—8 
2  &    3  Vict.  c.  60,  188 
11&12     „     c.  87,  193 
32  &  33     „     c.  46,  195 
38  &  39     „    c.  77,  ib. 
surplus  monies  devolve  as  land,  188 
tacking,  812 

tenant  for  life  to  convey  land  sold  for  debts,  189 
trader's  lands  made  liable  to  simple  contracts,  186,  8 
trustees,  conveyance  to  new,  does  not  bar  the  creditors,  191 

FRAUDULENT  PREFERENCE.    See  Bankrupt. 
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FEA.UDULENT  SECURITIES,  129,  623. 

FRAUDULENT  SETTLEMENTS  UNDER  27  ELIZ.  c.  4, 
action  to  set  aside,  532 
charity,  gifts  to,  not  within  statute,  529 
collaterals,  530 
consideration, 

any  will  suffice,  528 

may  be  proved  aliunde,  529 

onus  of  proof,  ib. 

settlement  maybe  fraudulent,  though  for  value,  530 
copyhold,  528 

delivery  up  of  settlement  to  be  cancelled,  532 
depositee  of  title  deeds,  is  a  purchaser  within  statute,  315,  631 
devisee,  purchaser  from,  533 
heir,  purchaser  from,  ib. 
judgment  creditor  not  a  purchaser  within,  532 
mortgage  not  communicated  to  mortgagee,  427,  530 
mortgagee  prior  to  creditor's  setting  aside,  533 
property  included  in  statute,  528 
purchasers  within,  who  are,  531 

ejectment  by,  ib. 
settlement,  parol  articles,  529 

„        post-nuptial,  ib. 
Stat.  27  Eliz.  c.  4,  527 
title,  objection  to,  533 
voluntary  deeds  are  fraudulent  within,  528 
volunteer,  rights  of  v,  all  but  purchasers,  533 
„         claimants  through,  for  value,  530 

FREEHOLDS, 

debts,  when  made  assets,  186 

FREEHOLDS,  MORTGAGE  OF, 
collateral  securities,  228 
contributoiy  mortgages,  224 
conveyance  absolute,  with  separate  defeazance,  222 

„  to  trustee  with  power  of  distress,  223 

covenants  for  title,  225 
covenant  for  quiet  enjoyment,  ib. 

„  not  to  call  in,  ib. 
delivery  of  title  deeds,  228 
demise  and  redemise,  223 

duty  as  on  lease,  ib, 
form  of  modern  mortgage,  ib. 
heir  of  mortgagee, 

not  concurring,  224 
not  being  known  or  found,  ib. 
instalments,  payment  by,  23,  226 
insurance  v.  fire,  226 
mines,  ib. 
moieties  :  mortgage  of  one  moiety  to  mortgagees  respectively,  with 

charge  on  other  moiety,  224 
mortgage  of  freeholds,  222 — 8 
mortgage  by  term,  223 
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FREEHOLDS,  MORTGAGE  OF— continued. 

mortgages  of  term  and  fee  compared,  224 

outstanding  terms,  227 

proviso  for  i;edemption,  223 

reconveyance, 

by  heir  not  obtainable,  executor  restrained,  224, 
remedied  by  Vendor  and  Purchaser's  Act,  1874,  ib.,  761, 

1069 
by  executor,  ib. 

receiver,  covenant  to  appoint,  223 

rent,  creditor  to  hold  lands  at,  ib. 

Satisfied  Terms  Act,  227 

tenant  for  life  and  remainderman,  mortgage  by,  224 

term  of  years,  mortgage  of,  223 

covenant  to  convey  fee,  ib. 

trust  in  fee,  with  power  to  distrain,  ib. 

FREIGHT.    See  Ship. 

FRIENDLY  SOCIETIES,  1057 
arbitration,  ib. 
mortgage  by,  ib. 
officers, 

priority  of  debts  due  by,  1058 
property  vests  in  new  trustees  of,  without  conveyance,  1057 
See  Benefit  Building  Societies.. 

FUNDS  IN  COURT, 

assignment  of,  7  70 

cai-rying  over  to  separate  account,  ib. 

notice,  ib. 

stop  order,  769 

FURTHER  ADVANCE, 

conversion  of  interest  into  principal  is  a,  657,  827 

deposit  extended,  312 

second  mortgagee,  when  bound  by,  826 

tacking,  ib. 

what  are  '  further  advances,'  ib. 

FUTURE  CALLS, 
mortgage,  361 

FUTURE  FREIGHT, 
mortgage  of,  573 

FUTURE  STOCK  OR  CHATTELS, 
mortgage  of,  432 — 6 

GAMING   SECURITIES, 
bond  fde  holder,  900 
contracts  void,  ib. 

distinction  between  money  lent  and  money  lost  at  play,  903 
horse  races,  902 
lawful  games,  900 

ready  money,  gaming  for,  whether  within  Act,  901 
recovery  back  of  money,  ib. 
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GAMING  SECURITIES— co7itinued. 
setting  aside,  901 

stakeholder,  deposit  with,  whether  recoverable,  id. 
Statutes  : 

16  Car.   3,  c.  7,  898 
9  Aime,    c.  14,  ib. 
18  Geo.  2,  c.  34,  902 
5  &  6  Wm.  4,  c.  41,  899 
8  &  9  Vict.  c.  109,  900 
Stock-jobbing  Acts,  902 
summary,  900 

GARNISHEE.    See  Attachment  of  Debt 

GLEBE   LANDS, 

not  extendible,  50 

GOODWILL, 

of  trade,  994 

GREEKS, 

mortgage  among,  2 

GUARDIAN, 

cannot  change  nature  of  infant's  property,  219 
ship,  cannot  sell,  564,  5 

repairs  of,  by,  564 

GUARDIANS,   BOARD   OF, 
judgments  v.,  62 

GUERNSEY, 

a  home  port,  572  ' 

HALF-BLOOD,  41 

Stat.  3  &  4  Wm.  4,  c.  106,  41      . 

HALF-PAY, 

not  assignable,  199 

HEALTH  OF   TOWNS   ACT, 
mortgages  under,  1152 

HEARING, 

exhibits  at,  1019 

HEIR, 

absence  beyond  seas,  756,  1009 

annuity  limited  to  heir,  he  is  trustee  for  executor,  25 

borough  English,  33 

compensation  money  of  West  India  estate, 

heir  accountable  for,  970 
conversion  of  mortgage  into  ownership,  1037 
establishing  will  against,  799,  1076 
executor,  heir  is  trustee  for,  1036,  1038 
exoneration  by,  of  estates  devised,  958 

not  when  devised  for  payment  of  debts,  ib. 
expectant  heir,  dealings  with,  891 
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HEIR — continued. 
foreclosure, 

whether  he  can  pay  oft  executor  and  retain  estate  after, 
1005,  1038 

heir  entitled  after,  1037 
fraudulent  devises.    See  Fraudulent  Devises  Act. 
gavelkind  tenure,  33 
infant.    See  Trustee  Act.' 

heir  not  to  be  found,  or  no  heir,  224,  756.     See  Tbustee  Acts. 
heir  of  mortgagee  entitled  to  mortgage  money,  when,  1037 

when  a  purchased  estate  proves  subject  to  redemp- 
tion, ib. 

when  foreclosure  opened,  ib. 

or  release  set  aside,  ib. 
heirship  not  proved,  1008 
judgments  v.  ancestor  prior  to,  65 
liability  of,  for  debts  before  stat.,  185 
lapsed  share  of  realty,  959 

„         „         mixed  fund,  956 
Locke  King's  Act,  937 

mortgage  debt  of  ancestor  when  made  debt  of,  967 — 970 
notice  of  debts  immaterial  on  sale  by,  191 
payment  of  mortgage  money  by,  1005 
personalty  exonerated  before  Locke  King's  Act,  941 
profits,  when  answerable  for,  695,  970 
purchase  of  incumbrance  by,  656,  1042 

when  heir  has  himself  a  charge,  650,  1043,  4 
redemption  by,  1076 
redeemable  annuities,  25 
release  or  foreclosure,  heir  entitled  after,  1037 
retainer  for  a  debt,  lien  of,  for,  420 
right  of  re-purchase,  heir  takes  the  repurchase  money,  29 
surplus  produce  of  sale,  when  entitled  to,  258 
trustee  for  executor,  when,  1036,  8 
wife's  heir  redeeming,  1064 
will  unregistered — mortgage  by  heir,  89 

See  Fraudulent  Devises  Acts  Registration. 

HERITABLE   BOND  IN  SCOTLAND, 
stamp,  666,  71 

HIRE, 

execution  on  goods  on,  none,  138 

HORSE  RACE.    See  Gaming  Securities. 

HUSBAND   AND  WIFE, 

anticipation,  clause  against,  208,  9 

'alienation'  whether  different  from  'anticipation,'  211 
arrears,  209 

entail  of  wife  may  be  barred  notwithstanding,  210 
fraud  cannot  destroy,  209 
perpetuities,  ib. 

personalty  not  producing  income,  211 
power  of  appointment,  209 
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aaticipatioD,  clause  against — continued. 
second  marriage  revives,  208 
solicitor's  lien  attaches,  640 
appointment  of  wife,  214 
assignment  of  mortgage  term  by  husband,  1040 
bankrupt,  married  woman  not  liable  to  be  made,  213 
breach  of  trust  of  married  woman, 

liability  of  separate  estate  for,  209,  214 
chattels  personal  of  wife,  430 
chattels  real  of  wife,  husband's  power  over,  204 
charging  order  on, 

separate  estate,  against,  85 

judgment    against  wife   since   the    Married   Woman's 
Property  Act,  ib. 
choses  in  action  of  wife,  205 

mortgage  by  wife  under  Malins'  Act,  206 
reduction  into  possession,  ib: 
confirmation  by  wife  after  husband's  death,  973 
consent  in  court  of  wife,  206 

contracts  of  wife  when  bind  separate  estate,  211 — 3 
costs,  212 
form  of  order,  ih. 

husband  neces'sary  party  to  suit,  ib. 
remedy  v.  separate  estate,  ib. 
rent,  i6. 

shares  in  a  company,  ib. 
specific  charges,  213 
covenant  of  wife, 

judgment  on,  999 
costs  a  charge  on  property  of  wife  recovered,  212 
creditor  of  husband,  when  wife  is,  972,  3 

and  vice  versd,  ib. 
day  to  show  cause,  none,  998 
debts  of  wife  before  marriage',  liability  to,  215 
Stat.  33  &  34  Vict.  c.  93,  215 
37  &  38      „    c.  50,  ib. 
decree,  form  6f,  212,  998 
desertion  of  wife,  217 
dower,  mortgage  of  lands  subject  to,  and  wife  joining,  1081. 

See  Dower. 
elegit,  lands  held  jure  tcxoris  extendible,  50 
entail  of  wife's  lands,  210 
equitable  assets,  separate  estate  is,  39,  217 
equity  of  redemption  limited  to  different  uses,  1082 — 4 
chattels  real,  1084 
conclusion  from  cases,  1085 
contrary  to  instructions,  1083 
powers,  when,  introduced,  1084 
purpose  beyond  the  mortgage,  1082 
several  mortgages  and  different  limitations  in  each, 
1083 
equity  to  a  settlement,  204 

assignee  of  husband  subject  to,  205 
bankruptcy — trustee  in,  subject  to,  ib. 
chattels  real  whether  subject  to,  ib. 
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equity  to  a  settlement — continued. 

life  interest,  205 

life  estate  in  realty,  ib. 

inheritance  not  subject  to,  ib. 

mortgagee  bound  by,  ib. 

release  under  Malins'  Act,  207 

what  property  subject  to,  304 — 5 

wife  may  sue  for,  205 
foreclosure  of  wife's  lands,  998 
fraud  of  wife,  liability  for,  209,  214 
freeholds  of  wife,  how  mortgaged,  203 
future  interest  in  chattels  real,  204 
indemnity  to  husband  when  he  pays  or  covenants  to  pay  wife's 

mortgage,  213 
interest  of  mortgage  on  wife's  land, 

husband  and  wife  not  bound  to  keep  down  for  benefit  of 
heir  of  wife,  882 

when  husband  tenant  by  the  curtesy,  il>. 

when  wife  tenant  in  tail,  883 
inventory  to  mortgage  of  chattels  of  wife,  430 
jointure,  effect  of  mortgage  on  when  wife  joins,  1081 

mortgage  of  lands  subject  to,  ib. 
judgment  for  ante-nuptial  debts,  215 
judicial  separation,  217 

life  interest  of  wife  beyond  coverture  not  chargeable,  206 
Malins'  Act,  ib. 

marriage  settlements,  when  void  against  creditors,  523,  3,  544,  5 
Married  Women's  Property  Acts, 

Act  of  1870,  215 
1874,  ib. 

ante-nuptial  debts  of  wife,  ib. 

deposits  in  savings-banks,  216 

earnings,  ib. 

husband  must  be  party  to  suits,  217 

personal  property  descended  to  wife,  ib. 

policy,  ib. 

not  void  as  a  settlement  in  bankruptcy,  514 

rents  of  real  estate  descended  to  wife,  216 

separate  estate  under,  what  is,  ib. 

shares  and  stocks,  ib. 

transfer  into  wife's  own  name,  217 
mortgage  by  husband  and  wife,  972 — 6 
mortgage  of  husband's  lands,  wife  joining,  972,  1081 

to  bind  her  jointure,  1081 
dower,  ib. 
mortgage  of  wife's  lands,  972,  1080—6 
mortgage  of  chattels  to  wife  before  marriage,  430 
mortgage  in  fee  of  wife,  1040 

husband  cannot  assign,  ib. 

wife,  trustees  when  debt  paid  oflF,  ib. 

husband  entitled  as  her  administrator,  ib. 
mortgage  term,  husband  may  alone  surrender  or  assign,  ib. 
mortgage  on  wife's  estate, 

wife  a  creditor  of  husband,  if  for  his  benefit,  972 

wife  preferred  to  legatees,  but  not  to  creditors,  iO. 
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mortgage  on  wife's  estate — continued. 

parol  evidence  admissible,  for  whose  benefit,  972 

waiver  of  claim  by  wife,  when,  973,  8 

when  to  pay  off  wife's  debts,  973,  6 

when  intended  as  a  gift  to  the  husband,  973,  4 

creditors  of  wife  stand  in  her  place,  972 

creditors  not  entitled  to  marshal  v.  wife,  ib. 

husband's  covenant  or  bond  for,  973 

power  of  wife,  when  exercised,  ib. 
notice  to  feme  covert,  774 
pledge  of  fund  in  court  by  husband,  20G 
post-nuptial  settlements,  523 
powers  of  disposition  by  wife,  203 — 217 
power  of  appointment  of  wife, 

property  appointed  assets,  214 
proceeds  of  land  of  wife,  203 
protection  order,  217 
real  estate  of  wife,  power  over,  ib. 

over  proceeds  of  sale  of,  ib. 

over  her  separate  estate,  208 
redemption  by  wife,  1079,  80 
reduction  into  possession,  206,  590 

wife  trustee  for  husband  after,  1040 

stock  in  funds  of  wife's,  206,  590 
reversionary  or  futui-e  interest  in  chattels,  204 
reversionary  personalty, 

mortgage,  <feo.,  by  wife  under  Malins'  Act,  206 
savings  of  wife  are  separate  estate,  209 
separate  estate,  208 

ante-nuptial  debts  of  wife  bind,  215 

business  of  wife,  216 

chai'ging  order,  85 

contracts  of  wife  bind,  211 

costs  declared  a  charge  on,  212 

covenant  of  wife,  judgment  on  v.,  999 

debts  charged  against,  211 

earnings  of  wife,  216 

entail  may  be  barred,  210 

equitable  assets,  when,  39,  217 

equitable  fee,  210 

executor  has  no  retainer  v.,  217 

fee  simple,  210 

freehold,  ib. 

how  bound,  208—211 

husband  paying  off  debt  on,  213 

improvements  on,  by  husband,  402 

Married  Women's  Property  Acts,  216 

merger  does  not  affect,  651 

mortgage  from,  is  separate  estate,  218 

present  doctrine  of  the  courts,  212 

real  estate,  210 

receiver,  86 

savings,  209 

'sole,'  meaning  of,  1053 
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separate  estate — continued. 

sequestration  v.,  85 

substitution  for,  210 
separate  estate  with  a  power,  214 

when  by  will  only,  ib, 

liability  to  debts,  %b, 
sequestration,  80 

surrender  of  wife's  inortgage  term  by  husband,  1040 
Statutes : 

20  &  21  Vict.  c.  57,  20f} 
„        „     „     c.  85,  217 

21  &  22  „  c.  108,  ib. 
33  &  34  „  c.  93,  215 
37  &  38     „    c.  50,  ib. 

surety,  972,  3 

husband  when  surety  for  wife,  970 
wife  when  surety  for  husband,  975 
tenant  by  curtesy.    See  Cuetesy,  Tenant  by. 
tenant  in  tail,  wife's  power,  210 
term  of  wife,  mortgage  of,  204 
transfer  of  stock,  590 
trustee  under  Trustee  Acts, 

wife  is,  after  foreclosure,  758,  998 
„  „    reduction  into  possession  of  mortgage  debt, 

1040 

HYPOTHECATION.    See  Ship. 

IMMOKAL  SECUEITIES,  897    . 

IMPROVEMENT  OP  LANDS  ACT, 
mortgages  under,  420,  1143 — 4 

IMPEOVEMENTS, 

bankruptcy,  747 
husband's  lien  for, 

on  estate  purchased  in  pursuance  of  contract  of  wife 
before  marriage,  402 
inquiry  for,  747 
interest  on  advances  for,  1111 
mines,  747 

mortgagee  in  possession,  746,  1111 
special  order  for,  747 
tenant  for  life,  no  lien  for,  419,  1143,  4 

except  under  stat.,  ib. 

INCLOSURE  ACTS,  1143 
mortg3,ge  under,  ib. 

INCOME  TAX, 

interest,  on,  891 

mortgagor  entitled  to  deduct,  703 

INCUMBRANCES, 

Land  Clauses  Act,  investment  in  paying  off,  1160 
power  to  charge  an  estate  is  an  incumbrance,  304 
purchase  of,  at  less  than  value,  1042 
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INDEMNITY, 

calls,  to  legatee  against,  942 — 3 
judgments  v.  company,  I 

mortgagee  holder  of  shares  entitled  to,  1|59 
loss  of  title  deeds,  749 
surety,  1130—2 

INDIA, 

assets — land  is  personal,  for  payment  of  debts,  193 
bond  of  East  India  Company,  485 
Registration  Acts  in,  115 
securities  in  East  India  Stock, 

investment  by  court  in,  300 

INFANT, 

change  nature  of  estate,  no  power  to,  219 
charges  on  real  estate  paid  off  out  of  personalty,  ih. 
kept  alive  for  benefit  of  personal  estate,  ib. 
contingent  rights.    See  Teustbk  Acts. 
costs — under  Trustee  Acts,  760 
costs  of  reconveyance,  ii. 
Crown  debts,  173 
day  to  show  cause  after  21,  995 
debt  kept  alive,  219 
foreclosure,  994 

guardian  cannot  change  nature  of  estate,  219 
infant  heir  of  trustee  vendor,  760 
incumbrances  paid  off  out  of  personalty,  219 
interest  kept  down  out  of  rents,  882 
investment  of  monies  of,  by  court,  21 9 
heir  of  vendor,  760 
mortgage  by,  void,  219 
mortgage  for  debts  of  ancestor,  188^  219 
mortgagee — infant,  754 
notice  to,  774 
parol  demurring,  188,  996 
principal  paid  out  of  rents,  1080 
rents  of  descended  estates  in  dischai-ge  of  mortgage,  ih. 
sale  for  debts  of  ancestor,  188,  219 
sale  of  fee  directed  when  mortgage  of  term,  995 
sale  instead  of  foreclosure,  994 
showing  cause,  995 
statutory  mortgages,  108,  1001 
Trustee  Acts,  750—761 
trustee  infant    See  Trustee  Acts. 
vesting  order.    See  Teustbe  Acts. 

INFERIOR  COURTS, 

judgments  in,  removal  of,  77 — 8 

INJUNCTION, 

colonial  court,  against  foreclosure  in,  after  English  decree,  992 
collateral  securities,  after  foreclosure,  1027 

on  payment  into  court,  ii. 
creditors,  v.,  37,  119 
foreign  courts,  726 
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India  bond, 

when  holder  no  title,  485 
mortgagor  alone  may  obtain,  713 

covenants  broken  by  tenant,  ih. 
redemption  suit,  sale  not  restrained,  251 
sale, 

conditions  depreciatory,  ib. 
ships — against  suing  on  bottomry  bond,  592 
waste, 

by  mortgagee,  745 
„  mortgagor,  704 

INNKEEPER, 

lien  of,  597 

Stat.  41  &  42  Vict.  c.  38,  598 

INNS  OF  COURT, 

jurisdiction  over  mortgages  of  chambers,  1033 

INROLMENT, 

annuities,  94 
recognizances,  46 
statute  merchant,  ih. 
„      staple,  ih. 

INSOLVENT.     See  Bankhupt. 

INSPECTION  OF  DOCUMENTS, 
mortgagees,  by,  729,  750 

INSTALMENTS, 

benefit  building  societies — provision  not  a  penalty,  1060 
payment  by,  23,  223 
waiver,  23 

INSURANCE  (FIRE), 

allowances  to  mortgagee  for,  226,  805 
covenant  to  pay  premiums  in  mortgages,  226 

INSURANCE  (LIFE), 

assets,  insurance  monies  in  hands  of  depositary,  when  not,  513 
assignment  of  policy, 

executor's  receipt,  when  necessary,  503,  512 
notice  on,  to  office,  501 
bankrupt's  certificate  a  discharge  of  future  premiums,  51 1 
bonuses  on,  503 
consolidation  of  mortgages,  though  in  names  of  different  trustees 

936 
covenant  to  keep  up,  form  of,  510 
'  debenture,'  a  policy  of  assurance  is  a,  512 
extra  premiums  on  going  abroad,  506 
indemnity,  not  a  contract  of,  509 
insurable  interest,  508 
interest  on  premiums,  1111 
„       when  policy  lost,  879 
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INSUEANCE   (LIFE)— continued. 

joint  names  of  mortgagor  and  mortgagee,  policy  in,  737 

lien  on  policy  by  payment  of  premiums,  when,  502,  511,  618 

misrepresentations,  how  affect  security,  507 

mortgage  of  policies,  500 — 511 

mortgagee's  name,  when  policy  taken  in,  509 

notice  of  mortgage  to  company,  501,  9 

notice  of  sub-mortgage,  504 

of&ce  advancing  money  on  policy,  503 

effect  when  their  own  insurers,  ib. 
payment  of  premiums  by  third  party, 

by  parties  under  settlement,  618 

by  mortgagor-bankrupt,  511 

by  mortgagor's  representative,  ib. 
payments  by  persons  in  their  own  wrong,  1137 
Policy  of  Assurance  Act,  1867,  509 
policy  whether  belongs  to  debtor  or  creditor,  504 

on  grant  of  annuity,  i6. 
power  of  attorney,  610,  2 
proof  of  satisfaction  of  mortgage,  512 
receipts,  power  to  give,  510,  2 
sale  of  policy  by  mortgagee,  when,  512 
'  security  for  money,'  policy  is  a,  ib, 
stamp  on  mortgage  of,  663 

„     insurance-payments  not  reckoned  in  ad  valorem  duty,  666 
Stat.  30  &  31  Vict.  c.  144,  509 
sub-mortgage  of  policy,  504 
suicide,  606 

surrender  of  policy,  power  should  be  reserved,  510 
voluntary  payment  of  premiums,  618 

INTEREST, 

administration  suit,  873 

of  insolvent  estate,  196 
advances  by  mortgagee,  on  747,  806,  1111 
agent,  when  not  chargeable  with,  877 
allowance  for  to  mortgagee,  1 1 1 L 
annuity — arrears  on,  871 

tenant  for  life,  on  value  of  annuity  only,  880 
apportionment  of,  887 

assignment  of  mortgage  does  not  discharge,  875 
award,  868 

banker's  deposits  do  not  carry,  869,  870,  877 
benefit  building  society,  provision  as  to  instalments,  1060 
bequest  of  principal  will  not  pass  interest,  1056 

„         arrears  will  not  pass  principal,  ib. 
bill  of  costs,  877 
bond  debt,  872 

beyond  penalty,  when  ib. 

when  tacked,  873 
breach  of  trust,  876 
calls  on,  888 

canal  works,  mortgage,  not  within  Stat,  of  Limitations,  906 
capitalize — covenant  to — in  reversionary  interests,  870 
character  of  trustee,  mortgagee,  and  agent,  mixed  up,  889 
charge  of  debts  will  not  give,  874 
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collateral  security  for  payment  of,  889 

compound,  870,  8 

compromise,  on,  889 

consignee's  payments,  on,  424 

C.  O.  XLIL,  873 

conversion  of  interest  into  principal,  868 

assignment,  on,  655,  869 

banking  account,  869,  870 

duty  on,  870 

mortgagor  may  agree  to,  868 
costs,  on,  437 
court,  -when  given  by,  873 
covenant  to  pay, 

separate  from  principal,  868 

usual,  867 
debt  not  carrying,  when  allowed,  876 
deposit  of  title  deeds,  323 
diminish,  amount,  equity  will  not,  288 
enlargement  of  time  for  payment  of  principal,  874 
executor  charged  with,  876 
forfeiture  for  breach  of  payment  of,  1018 
fraud  or  misfeasance,  876 
Fraudulent  Devises  Acts,  194 
husband  and  wife,  882,  3 
improvements,  on,  1111 
increase  of  rate,  provision  for,  a  penalty,  883 
income  tax  on,  890 

indemnity,  interest  on  sums  paid  under,  876 
infant  tenant  in  tail  must  keep  down,  882 
insurance  premiums,  on,  1111 
interest  on  interest,  874 
jointress,  interest  in  arrear,  881 
judgment  debts,  on,  872 
judgment  omitting  interest,  no  remedy,  889 
juries  may  allow,  when,  878 
keeping  down  interest  of  incumbrances, 

by  tenant  for  life,  807,  1095 
„  receiver,  1123 
„  tenant  in  tail  infant,  882 
legacies,  when  carry,  874,  7 

Limitations  (Statute  of)  904 — 9.     See  Limitations,  Statute  of. 
maintenance,  interest  allowed  for,  877 
market-rate — variation  according  to,  889 
master — reference  to  compute,  879 
mortgagee  mixing  up  character  of  trustee  and  agent,  889 
mortgagee  charged  with,  when,  1106 

afterpayment,  1107 

balance  in  hand  though  not  in  possession,  1106 

purchasing  from  tenant  for  life,  must  keep  down  interest 
from  rents,  742,  879 
no  provision  for,  whether  recoverable,  867 
penalty — raising  interest,  when  payment  not  punctual,  883 
portions,  when  will  not  carry,  275 
power  to  charge  authorises,  288 
principal,  covenant  to  pay  interest,  separate  from,  868 
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rate  of  interest, 

after  day  of  payment,  868,  888 

where  no  rate  reserved,  867 
receiver, 

keeping  down,  1123 
reduction, 

agreement  for,  on  punctual  payment,  883 
remainderman, 

action  v.  tenant  for  life  for  not  keeping  down,  418,  880 

lien  of,  V.  estate  of  tenant  for  life,  418 
renewal  of  leases,  interest  on  expenses  for,  1111 
rents,  on,  875 
repairs,  on,  1111 
rests,  870 

separately  recoverable  from  principal,  when,  868,  889 
sequestration,  346 
simple  contract,  873 

set-off,  interest  on  debt  v.  interest  on  legacy,  888 
solicitors, 

on  balances  in  hands  of,  877 

on  bills  of  costs,  ib. 
stamp  duty,  when  interest  converted  into  principal,  870 
Statutes  : 

3  &    4  Wm.  4,  c.    27,  s.  42,  904 
„        c.    42,  878 

23  &  24  Vict.      c.  127,  636,  41 
Statute  of  Limitations.     See  Limitations,  Statutes  of. 
stopping  interest  on  tender,  885, 1088 
subsequent  interest, 

in  administration  and  foreclosure  suits,  1111 
surety, 

when  allowed  to,  889,  1037 

when  liable  for,  889 

wife's  representatives,  882 
tacking,  869 

on  assignment  of  mortgages,  955 
tenant  by  curtesy,  keeping  down,  882 
tenant  for  life  must  keep  down,  879—881,  1095 

assignee  and  judgment  creditor  of,  also,  880 

compound  interest,  when,  870 

remainderman's  rights,  418,  870,  9 

tenant  for  life  in  remainder,  881 
tenant  in  fee, 

guardian  of  infant  must  keep  down  interest  out  of  rents, 
882 
tenant  in  tail,  ib. 

guardian  of,  must  keep  down  interest  out  of  rents,  ib. 
tender  will  stop,  885 
time  for  payment  fixed, 

interest  by  way  of  damages  after,  868,  888 
trustee  when  charged  with,  876 
trust  deeds,  875,  889 
usury  laws,  repeal  of,  how  affects,  890. 
voluntary  debt,  on,  874 
warrant  of  attorney,  on  old,  144 
Winding  up,  888 
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INTERPLEADER, 

between  execution  creditor  and  trustee  in  bankruptcy, 

latter  cannot  set  up  a  prior  execution,  137 
Crown  debtor  not  entitled  to,  175 
Jud.  Act,  498 

INVESTMENTS, 

breach  of  trust,  belong  to  cestui  que  trusts,  417 

ckarities,  by,  301 

Copyhold  Enfranchisement  Acts,  239 

corporations,  by,  301 

court  did  not  countenance  a  mortgage,  299 

court  securities,  300 

East  India  stock,  ib. 

'  good  security,' 

whether  authorise  a  mortgage,  299 
Irish  real  securities,  300 
Lands  Clauses  Cons.  Act,  under,  1160 
'  real  securities,' 

railways,  not,  300 
Statutory : 

4  &    5  Wm.  4,  c.  29,  ib. 
8  &    9  Viot.  c.  18, 1160 
10  &  11     „      c.  46,  801 
33  &  34    ,,      c.  34,  ib. 
trustee, 

by,  299 

when  liable  for  insufficient  security,  ih. 
value  of  property  in  proportion  to  money  lent,  ib. 

IRELAND, 

assignment  of  judgments,  145 

extension  of  judgments  in  England  and  Scotland  to,  102 — 3 

and  vice  versd,  ib. 
investment  in  Irish  securities,  300 
registration  of  deeds  and  wills,  88,  9 

„  „  judgments  not  required  in,  112,  184 

re-registration  of  judgments,  101,  184 
warrants  of  attorney,  160 

ISLE  OF  MAN, 

a  home  port,  572 


JAMAICA, 

Fraudulent  Devises  Acts,  whether  imported  into,  193 
land,  legal  assets  in,  ib. 

JERSEY, 

a  home  port,  572 

JEWS, 

mortgages  among  the,  2 

JOINT  MORTGAGEES,  302,  1038 
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JOINT  STOCK  COMPANIES, 
execution  v.  members,  148 
return  of  members,  149 

JOINTRESS, 

jointure  kept  down  by  tenant  for  life,  881 
redemption  by,  1078 

JOINT  TENANTS, 

judgments,  how  affect,  50,  8 

JUDGES, 

salaries  of,  cannot  be  mortgaged,  199 

JUDGMENT, 

account  by  judgment  creditor,  49,  57,  815 
administration  decree, 

priority  of  judgment  to,  when,  36,  119 
priority,  when  registered,  102 
remedy  of  judgment  creditor  under,  53 
Admiralty  Court,  76 
annuity  bound  by,  when,  63 

appointment  under  power  defeated,  under  old  law,  52 
although  notice  and  registry  thereof,  ib. 
otherwise  under  1  &  2  Vict.  c.  110,  59,  61,  71 
assignable  in  Ireland  formerly,  but  not  now,  145 
assignment  of,  stamp,  on,  144,  663 
banking  companies,  145 — 9 
bankruptcy,  123 — 8.     See  Bankruptcy. 
'carrying  up  on  its  back,'  111,  3 
charge  under  1  &  2  Vict.  c.  110,  on  what  property,  60 
annuities  charged  on  land,  63 
corporation  lands,  62 
ecclesiastical  benefice,  not,  ib. 
equities  v.  debtor,  prior  to  judgment,  65 
guardian,  board  of,  how  far,  62 
heir,  interest  of,  subject  to  judgments  v.  ancestor,  65 
joint  power,  61 
leaseholds,  63 
equitable,  ib. 

sale  after  verdict  and  before  judgment,  ib. 
legacy  charged  on  land,  ib. 
mortgage  debts,  ib. 

Stat.  18  &  19  Vict.  c.  15,  ib. 
„     22  &  23      „     c.  35,  s.  22,  64 
„     23  &  24      „     c.  38,  B.  8,  ib. 
only  affects  interest  of  debtor,  ib. 
power  of  appointment,  61 
power  of  sale  with  consent,  i6. 
purchase-money  unpaid,  62 
trust  estates,  63 
trusts  for  sale,  ib. 

not  share  of  proceeds  of  sale,  ib. 
voluntary  or  revocable  settlement,  65 
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charge  under  23  &  24-  Vict.  c.  38  (Act  of  1860),  68 

execution,  ib. 

Durham,  Court  of  Pleas  of  the  County  Palatine  of,  in,  t6. 

Lancaster,  also,  ib: 

registry  of  writ  of  execution,  ib. 
in  name  of  creditor,  ib. 
judgment  in  name  of  debtor,  ib. 

re-registration,  no  provision  for,  ■ib. 
charge  under  27  &  28  Vict.  c.  112  (Act  of  1864),  69—72 

actual  delivery  in  execution,  69 

bankruptcy,  in  interval  before  actual  delivery,  71 

'  debtor,'  meaning  of,  69 

equitable  interests,  69,  70 

foreclosure  not  obtainable  under  Act,  72 

future  judgments  only  within  Act,  71 

inchoate  charge  under  1  &  2  Vict.  e.  110,  70 

'judgment,'  what  iiicludes,  69 

legal  impediments,  70 

Mortmain  Act,  ib. 

notice  immaterial,  69 

'.other  lawful  authority,'  69,  70 

petition  for  sale,  and  practice,  71,  2 

power  of  appointment,  71 

purchase  from  debtor  between  judgment  and  actual 
delivery,  71 

railway  co.,  superfluous  lands  of,  72 

redemption  of  judgment  creditor  before  actual  delivery, 
71 

registration  of  writ,  69 
in  name  of  debtor,  ib. 

sequestration,  69,  70 

transferee  of  mortgage  also  judgment  creditor,  70 

volunteer  from  debtor  before  actual  delivery,  ih. 

writ,  after  execution,  second  writ  not  available,  ib. 
charging  order  on  stocks,  (fee.     See  Chakging  Oedeb. 
charitable  use,  devise  of,  to,  55,  70 
chattels  personal,  131 
chattels  real  not  bound  till  execution,  ib. 

purchase  between  writ  and  seizure,  132 

Stat  19  <fc  20  Vict.  c.  97,  *6. 
church  livings, 

not  affected  by,  62,  343 
Companies  Clauses  Consolidation  Act, 

execution  v.  members,  149 
company, 

execution  v.  members  of,  141,  145 

registry  v.  member  of,  145 
conditional,  134 
contingent  debt  secured  by,  76 
contract  for  sale  by  debtor  subject  to,  53,  62 
contribution  between  lands  subject  to,  149 
costs  taxed  before  entry  of,  when,  75 

certificate  of  taxation  registered,  ib. 
Coimty  Court  judgments,  76,  8 

county  registry..    See  Eegistration  OPJuDaMBNTS. 
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JUDGMENT— comimMed. 

Crown,  registration  of  judgments  of,  182,  184 

debenture.    /See  Eailway. 

decrees,  (fco.,  have  force  of,  73.    See  Orders,  &o.,  Having  Foeob 

OP  Judgments. 
defective  assurances,  judgments  postponed  to,  334 
discharge  of,  150 
Divorce  Court,  judgments  in,  76 
docket  of, 

closed,  101 

judgment  was  a  charge  though  not  docketed,  54 

new  registration  of  old  docketed  judgment,  lOG 

notice  of  undocketed  judgment,  96 

notice  of,  docket  is  not,  114 

name  of  defendant,  in,  96 

purchaser  not  bound  unless  judgment  docketed,  ib. 

Statute  of  Frauds,  95 

Stat.  4  &  5  Wm.  &  M.  c.  20,  96 
Durham,  judgments  in  courts  of,  77 
dying  after  verdict,  133 
eleffit.     See  Elegit. 
entry  of,  96,  7 

Jud.  Act,  96—7 

nunc  pro  tunc,  97 

time  of,  under  1  &  2  Vict.  c.  110,  57 
equitable  remedies, 

under  old  law,  52 

„     1  &  2  Vict.  0.  110,  65 
„     present  law,  69 
equity  of  redemption — ^lien  on,  51,  58 
estate  tail,  how  far  bound  by,  50,  58 
estate  in  land,  judgment  does  not  give,  334,  819 
execution  of,  133.    See  Execution. 
executors,  against,  37,  119,  120 

injimction,  when,  37 

judgment  against  testator  can  be  enforced  against  exe- 
cutors, i6. 
foreign,  120 
foreclosure  or  sale,  66 
future  debt  secured  by,  76 
inferior  court, 

judgment  of,  removed  to  superior  court,  77,  8 

purchasers  not  bound  until  delivery  of  writ  to  sheriff,  78 

superior  court  cannot  inquire  into  validity  of  judgment 
of,  77,  8 
interest  on, 

Admiralty  Court,  144 

costs,  on,  143,  4 

time,  from  what,  ib. 

under  old  law,  143 

„      Stat.  1  &  2  Vict.  c.  110,  ib. 
interest  of,  debtor  only  bound  by,  64 
interval  of  a  year,  60,  5 

not  applicable  since  23  &  24  Vict.  c.  38,  66,  124 

remedies,  within,  65 

under  1  &  2  Vict.  c.  110,  60,  65 
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JUDGMENT-— cowimMecZ. 
Ireland, 

assignment  of  judgments  in,  145 

registration  of  affidavit,  effect  of,  66,  7 

Stat.  13  &  14  Vict.  c.  29,  66 
Joint  Stock  Companies,  148 

V.  members  of,  ib. 
joint  tenant,  how  far  botind  by,  50,  8 
Judgments  Extension  Act,  1868,  102 
Lancaster,  judgments  in  Courts  of,  77 
leaseholds,  when  bound,  131 

Stat.  1  &  2  Vict.  c.  110,  58,  63 

Statute  of  Frauds,  131 
lien  under  old  law,  52,  4 
Limitation,    Statute    of.     See  Limitation,  Statute  of;  Foee- 

OLOSUEE. 

lis  pendens,  registry  of,  the  same  as  judgments,  791 
Lord  Mayor's  Court,  removal  of,  from,  79 
marshalling  in  favour  of,  when,  983 
mortgage  of  debtor,  bound  by,  63 

Stat.  18  &  19  Vict.  c.  15,  ib. 

22  &  23    „     c.  35,  64 

23  &  24    „     c.  38,  ib. 
mortgagee, 

paid  oif,  judgment  not  available  against,  63 

purchasing  equity  of  redemption  under  old  law,  55 
Mortmain  Statutes,  55,  66 
Municipal  Corporation,  62 
notice  of  unregistered, 

before  Statute  of  Frauds,  104 

after  „  ,ib. 

Common  Pleas,  in,  60 

not  now  binding,  106 

registry  Co.,  107,  8 

under  old  law,  54,  104 

1  &    2  Vict.  c.  110,  60,  105 

2  &    3     „     c.  11,  105,  6 

3  &    4    „     c.  82,  106 

18  &  19     „     0.  15,  ss.  4  &  5,  107 
vunc  pro  tunc,  97 
old  judgments  to  be  registered,  101 

execution  on,  136 
orders  for  payment  of  money,  have  effect  of,  73 

See  Oedees  having  Foecb  of  Judgments. 
Palatine  Counties,  orders  in,  have  force  of  judgments,  77,  8 
parties,  1013 

payment  pleaded  under  4  Ann.  c.  16,  151 
prior  incumbrancers  need  not  be  parties,  1013 
priority.     See  Peioeitt. 
Probate  Court,  76 
purchase  of  part  of  land  by  judgment  creditor,  150 

Stat.  22  &  23  Vict.  c.  36,  ib. 
purchaser,  how  far  bound  by,  under  old  law,  54 
purchaser's  interest  bound  before  conveyance,  62 
railway  company,  197 

„       arrangement  scheme,  369 
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JUDGMENT— coMimMed 
receiver,  53 

redemption  by  judgment  creditor,  52 
registry  of, 

is  not  notice,  113 

Middlesex  and  other  counties.     See  Keqistration. 
registry  of,  under  1  &  2  Vict.  c.  110,  98 
re-registration,  Stat.  2  &  3  Vict.  c.  11,  s.  4,  99 
registration  in  C.  P.  could  not  be  vacated  in  chancery,  i6. 
registration  of  writ,  98 
relation  to  first  day  of  term  remedied,  95 
release  of,  151 

■when  part  only  released,  150 

Stat.  22  &  23  Vict.  c.  35,  ib. 
reviving,  97,  135,  163 
rules  in  common  law,  have  the  effect  of. 

See  Oedehs,  &c.,  having  Force  of  Judgments. 
sale  or  foreclosure,  66 
satisfaction  of,  150 

Stat.  23  &  24  Vict.  c.  115,  151 
satisfied  judgment, 

how  used  by  mortgagee  far  tacking,  816,  859 
scire  facias,  141 

Jud.  Act,  motion  substituted  for,  135,  141 

members  of  companies,  still  in  force  v.,  141 
search,  114 

sequestration  upon.    See  Sequestration. 
shares,  how  judgments  charged  on,  82 
solicitor's  lien,  priority  of,  over,  none,  847 
Statute  of  Frauds,  51,  95,  131 
Statute  of  Limitations,  910,  7 
Statutes  of  Mortmain,  55,  6 
summary  of  the  law  of,  115 
surplus  of  rents  in  receiver's  hands,  1013 

action  by  judgment  creditor  for,  ib. 
tacking.     See  Tacking. 

term  in  law,  relation  of  judgment  to  first  day  of,  95 
time  for  enforcing, 

by  charging  order  six  months,  80 

only  after  a  year,  under  1  &  2  Vict.  c.  110,  60 

protection  in  interval,  65 

within  three  months  under  23  &  24  Vict.  c.  38,  68 
'  time  of  entering  up  judgment,'  meaning  of,  57 
trust  for  sale,  how  far  sale  monies  bound  by,  53,  60 
trust  estates,  how  far  bound, 

under  Statute  of  Frauds,  51 
„      1  &  2  Vict.  c.  110,  58 
trust  term  taken  in  execution, 

under  Statute  of  Frauds,  51 
„       1  &  2  Vict.  0.  110,  58 
trustees,  order  against,  registered  as  judgment,  75 
voluntary,  47 

warrant  of  attorney.     See  Warrant  of  Attorney. 
Winding-up  Acts,  120 

JUDGMENTS  EXTENSION  ACT,  102 
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JUDICATUEE   ACT, 

assignment  of  debts,  497 

attachment  of  debts,  154 — 8.     See  Attachment  of  Debts. 

avditA  quereld,  proceedings  by,  abolished,  136 

charging  order,  84 

deceased  insolvent,  195,  399,  1029 

entry  of  judgment,  96,  7 

execution  of  judgments,  133 

interpleader,  498 

lien,  payment  into  court,  621 

mortgagor's  powers,  713 — 4 

notice,  allegation  of,  866 

trustees  representing,  cestuis  cjue  trust,  1016,  1074 

Winding  up,  399,  400 

wits,  136 

JUDICIAL  SEPARATION  OF  HUSBAND  AND  WIFE,  217 

JURISDICTION, 

Court  of  Chancery  and  Court  of  Bankruptcy,  386,  7 

JUST  ALLOWANCES, 

to  mortgagee,  747,  9,  800,  5 


KING.    See  Crown. 

KINGSTON-UPON-HULL, 

Land  Registry  Act,  1862,  90 
Land  Transfer  Act,  1875,  91 
registration  of  deeds  and  wills,  87 
„  „    judgments,  98 


LANCASTER,  PALATINATE  COURT  OF, 
judgments,  decrees,  and  orders  in,  77,  8 
registration  and  re-registration  of  judgments,  101 
Trustee  Act,  758 

LAND, 

could  not  at  common  law  have  been  taken  in  execution  for  debt, 

6,45 
but  only  the  growing  profits  by  writ  of  levari  facias,  45 

LAND  REGISTRY  ACT,  1862,  90 
certificate  of  incumbrance,  i6. 
deposit  of  land  certificate,  320 
Kingston-upon-HuU,  effect  in,  90 
Middlesex,  efiect  in,  ih. 
priorities,  how  settled  under.  111 
register  of  mortgages,  90 
York,  effect  in,  ib. 
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LAND  TAX, 

Land  Tax  Redemption  Acts,  1153 
Lands  CI.  Cons.  Act,  investment,  1160 
redemption  by  mortgagee,  796 

remainderman,  1094,  5 

tenant  in  tail  of  two  estates,  648 

LAND  TRANSFER  ACT,  1875,  91 
deposit  of, 

land  certificate,  320,  665 
ofiBoe  copy  of  registered  lease,  320 
entry  into  possession  by  proprietor  of  registered  charge,  683 
local  registries,  effect  of,  on,  91 
priorities  according  to  registry.  111 
provisions  in,  91 — 4 
sale  under  power,  263 
stamp  on  deposit,  665 

LANDS  CLAUSES'  CONSOLIDATION  ACT, 
costs  of  applications  under,  1161 
incimibrances,  discharge  of,  1160 
investment  of  compensation  money,  ib. 
land  tax — redemption,  ib. 

redemption  of  mortgages  by  the  company,  1100, 1160 
superfluous  lands,  72 

LAPSED  DEVISE, 

order  of  application  for  payment  of  mortgage,  982 

LEASE,  LEASEHOLDS,  AND  LESSEE, 

action  for  mesne  profits  by  mortgagee,  707 
assignment, 

mortgage  by,  241 
restraint  on,  85,  165 
assignment  and  underlease  by  way  of  mortgage  when  bad,  245,  688 
assignee — mortgagee  liable  to  covenants  though  not  in  possession, 

241 
bankruptcy,  245 

disclaimer  by  trustee,  ib. 

trustee  no  right  to  indemnity  against  covenants,  ib.,  390 
comparative  advantages  of  mortgage  by  underlease  and  by  assign- 
ment, 242 
covenant  not  to  assign,  85,  165 

sale  in  bankruptcy  notwithstanding,  390 
covenants  with  mortgagor,  effect  of,  717 
covenants  before  entry, 

liability  of  mortgagee  to,  when,  241 
covenants,  liability  ceases  on  assignment,  242 
Crown's  extent  subject  to  the  rent,  175 
depositary  of  lease  not  liable  to  covenants,  318 
determination  of  title  of  mortgagor,  716 
disclaimer  in  bankruptcy,  245 
distress  by  mortgagor  in  name  of  mortgagee,  713 

imder  Jud.  Act  in  his  own  name,  714 
ecclesiastical,  342,  3 
estoppel— lease  by,  720,  741 
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LEASE,  LEASEHOLDS,  AND   LESSEE— continued. 
eviction  by  title  paramount,  716 
eviction  by  mortgagee,  722,  3 
execution  v.  leasebolds.     See  Ezecution. 
fixtures,  pass  by  mortgage  of  lease,  though  not  named,  440 

See  Fixtures. 
forfeiture  for  non  payment  of  rent, 

mortgagee  how  affected,  240,  747 

mortgagee  has  six  months  to  redeem,  787,  8 

Stat.  4  Geo.  2,  o.  28,  787,  8 
goodwill  follows  mortgage  of,  244 
indemnity  on  assignment  of, 

trustee  in  bankruptcy  not  entitled  to,  245 
insurance  against  fire,  ib. 
investment  in  leaseholds,  299 
judgments,  when  a  charge  on  leaseholds;  63 

under  old  law,  51,  3 
loan  of  money,  lease  for,  when  impeachable,  327,  740,  1107 
merger — benefit  of  covenants  on,  719 
mortgage  of  leaseholds,  240 
mortgage  by  way  of  lease,  327,  740,  1107 
mortgagee,  lease  by.     See  Mortgagee. 
mortgagor,  lease  by.     See  Mortgagee. 
'  personal  estate  and  effects '  pass  mortgage  of  leasehold,.  246 
redemption  by  lessee,  711,  1078 
renewal  of— 

covenant  to  pay  remains  after,  241 

covenant  as  to  expenses  of,  243 

equity  of  redemption  attaches  to  renewed  lease,  242 

expense  of  renewal  allowed,  243,  728 

fine  paid  out  of  general  estate,  943 

interest  on  expenses,  1111 

mortgage  debt  charged  on  renewed  lease,  244 

mortgagee  may  renew,  242 — 4 

„         cannot  release  right  of  renewal,  243 
„         not  bound  to  renew,  242 
„         when  liable,  735 

renewable  leasehold,  mortgage  of,  243 

security  by  renewal  at  an  under  value,  327 

tenant  for  life,  mortgagee  of,  735 
rent  reserved  to  mortgagor  belongs  to  mortgagee,  718 
reversion,  declaration  of  trust  of,  241 
right  of  entry, 

not  reserved  to  stranger,  720 
sale  in  bankraptoy,  245 
solicitor's  lien, 

renewed  lease  prior  to,  244 
specific  bequest  of,  949 

specific  performance  of  agreement  by  mortgagor  to  lease,  708 
spirit  license,  renewed,  follows  mortgage,  244 
surrender  by  mortgagor  does  not  affeQt  mortgagee,  245 
terms,  execution  on,  132 
title  deeds,  delivery  of,  on  mortgage,  246 
underlease,  mortgage  by,  240 
underlease  to  mortgagor,  245 
Welch  mortgage,  lease  in  nature  of,  327 
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LEGACY, 

ademption  of  legacy  of  mortgage,  1048 

annuity  charged  on  land  has  no  priority  from  registration,  89 

assent  of  executor  to,  281 

charge  of,  on  realty,  953 

charging  order  on  interest  of  legatee,  85 

contribution  to  debts,  412,  960 

Crown,  legacy  lapsing  to,  230 

exoneration  from  debt,  when.     See  Payment  op  Mortgage  Debt. 

interest  on,  874,  7 

judgments  when  a  charge  on,  63 

legacy  duty  on  portions,  278 

lapsed,  liable  to  charges  under  will,  959 

limitation  of  action  for,  907 

marshalling  assets  in  favour  of  legatee,  412,  960,  977,  984 

mixed  residue, 

charge  on,  956 

mortgaged  estate, 

right  of  legatee  to  go  against,  977 

mortgagee,  when  liable  to  chai-ge  of,  285 

realty,  when  charged  with,  953 — 4 

redemption  action  by  legatee,  when,  1073 

refunding  by  legatee, 

deterioration  by  neglect  of  mortgagee,  saves,  1113 

residuary  legatee, 

indemnity  against  calls  by,  942,  3 

residue,  charge  of,  on  realty,  953 

set-oiF,  between  debt  and  legacy,  281 

specific  legacy, 

contribution  to  debts,  962 

devise  of  land,  liable  pari  passu  with,  412,  962,  978 
leaseholds,  fines  paid  out  of  residue,  949 
mortgaged,  legatee  takes  it  cum  onere,  when,  960,  981 
redemption  of  charge  on,  out  of  personalty,  942 
shares — legatee  entitled  to  be  indemnified  from  future 
calls  out  of  personalty,  942,  3 

LEGAL  ESTATE, 

foreclosure,  must  be  represented,  1 005 

notice,  legal  estate  in  a  third  person  is  notice,  776 

priority  by  getting  in.     See  Priority. 

tacking.    See  Tacking. 

LETTER  OF  ATTORNEY.     See  Power  of  Attorney. 

LICENCE  TO  DISTRAIN,  223,  690 

LIEN,  GENERALLY,  693—621 
accountant,  595 
agent's,  617 
agistment,  594 

annuitant  on  house  devised,  has  lien  on  insurance  of  it,  425 
annuitant  on  a  reversionary  fund, 

when  purchase  set  aside,  622 
assignment  of  lien,  406 
auctioneer  has  no,  594 
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LIEN,  GES'E'RkLLY— continued. 

bailor  with  inconsistent  rights,  594 
balances  on  different  accounts,  595 
bankers,  596 
bankruptcy, 

lien  by  deposit  not  affected,  495,  509 
bleachers,  596 

bond  fide  possessor,  lien  of,  421 
breach  of  trust,  416 

lien  on  improper  securities,  ih. 
broker,  596 
cargoes,  603 
carriers,  596 

Ceylon,  possession  not  necessary  to  a  lien,  424 
charity  monies — purchase  with,  417 
chattels,  on,  diiferent  from  lien  on  land,  41 2 
clerk  in  court,  for  fees,  635 
colliery  profits  of  subsequent  years,  417,  8 
commissioner  for  taking  acknowledgments  of  married  women, 

635 
common  law,  593,  4 
company's  lien  v.  shareholders,  6 1 6 
composition  deed,  how  affects,  621 — 3 

extinguishment  of  debt,  621 

reservation  of  rights  v.  surety,  622 

surety  how  affected,  621 
consignee  of  goods,  603 
consignee  of  West  India  Estate,  422 
conveyancer  certificated,  593 
contract  for,  596 
covenant  to  charge  lands,  413 
covenant  to  settle  lands,  ih. 
covenants  indefinite  create  no  lien,  414 
debtor's  agreement  to  sell  lands  for  payment  of  debts,  415 
delivery  for  special  purpose,  625 
devisees  lien  for  debt  due  to  him,  420 
dyers,  596 
execution,  goods  subject  to  lien  cannot  be  taken  in,  138,  607 

without  first  satisfying  the  lien,  608 
execution  v.  chattel  destroys  lien,  ih. 
expenditure  on  another's  property,  no  lien  for,  421 
factors,  599 
freight  of  ship,  603 
general  balance,  595 
general  principle  of,  593 
general  or  specific,  ib. 
heir,  lien  for  debt  due  to  him,  420 
horses  at  livery,  594 
improvements,  421 

estimated  how,  ih. 

statutes,  420 

tenant  for  life,  419 
inconsistent  rights,  594 
incumbrance  discharged,  1095 
innkeeper,  597 

Stat.  41  &  42  Vict.  c.  38,  598 
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LIEN,  GENERALLY— cowtowed 
insurance, 

annuitant  has  lien  on  insurance  on  house  charged  with 
annuity,  425 

lien  of  insvirers  on  property  or  value  recovered,  617 

lien  for  premiums  when,  502,  618 
joint-owners,  420 
joint-tenant,  ib. 

Jud.  Act — payment  into  court,  621 
labour  done — common  law  lien,  594 
laches,  effect  of,  619 
land  tax  redeemed,  420 
lunatic,  of  personalty  on  realty  of,  221 
manager  of  West  India  Estates,  422 
maritime  lien.     See  Maritime  Lien. 
marshalling,  511 

mining  property,  not  allowed,  1110 
packers,  596 

part  delivery  destroys,  whether,  412,  601 
partners,  615 

against  creditors  of  firm,  when,  615 

on  bankruptcy  of  other  partners,  ib. 

on  dissolution  of  partnership,  616 

rescinding  for  fraud  on,  ib. 
parting  with  subject  of  lien,  608 
payment  into  court  does  not  affect,  621 
possession  essential  for  lien  ou  goods,  601 
preservation  of  chattel,  605 
property  in,  595 
racers  in  hands  of  trainer,  594 
railway,  lien  on  implements  of  contractor,  596 
redemption  of  property  subject  to,  621 
remainderman  on  estate  of  tenant  for  life, 

for  not  keeping  down  interest,  418 
repossession  of  chattel,  594,  8,  601 
reversion,  on,  lien  of  tenant  for  life  for  excess  of  interest  beyond 

rents,  880 
sale,  to  enforce,  607 
salvage,  601,  4 
separate  accounts  cannot  be  set  off,  597 

nor  private  v.  trust  account,  ib. 
settled  property, 

abstraction  or  breach  of  trust  of,  418 

persons  interested  in,  419 

purchase  with  settlement  money,  417 

tenant  for  life  purchasing  property  with  trust  monies,  417 
„        „        increasing  settled  monies,  417 
shares  in  a  company,  616 
sheriff  cannot  seize,  138,  607 
shifting,  596 
ships,  601—7 

collision,  lien  on,  807 

consignee's  lien,  603 

demurrage,  no  lien  on  cargo  for,  ib. 

freight,  lien  for,  ib. 

general  average,  ib. 
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LIEN,  GENERALLY— cowtinwei. 
ships — continued. 

maritime  liens,  604 

master's  wages,  605 

part  owners,  601 

salvage,  601,  4 

ship-owner,  for  hire  of  vessel,  601 

vendor,  none,  600 
ship-owner,  602 
shipping  agent,  600 
solicitor.    See  Solicitor. 
special  pleader,  593 
specific  lien,  ib. 

claim  of  general  balance,  whether  waives,  595 
specific  security  inconsistent  with,  destroys,  424,  620,  640 
Statute  of  Limitations,  635 
stoppage  in  transitu,  601.     See  Stoppage  in  Transitu. 

agreement  for  a  lien  does  not  prevent,  613 
superseded,  when,  621 
tacking.     See  Tacking. 

tenant  under  agreement  which  goes  off,  lien  for  outlay,  421 
tenant  in  common,  420 
tenant  for  life, 

purchasing  property  with  trust  monies,  41 7 

improvements,  when,  419,  420 

incumbrances  paid  off  by,  644,  1095 

redemption  of  land  tax,  420 

remainderman's  lien  v.,  418 

settlement  monies  increased  by,  417 
third  parties'  rights,  how  affected,  601 
trade  carried  on  in  a  party's  name,  617 
trustees, 

for  expenses,  415 

third  person  lending  to  trustee  has  no  lien,  415 

when  trustees  have  a  lien  on  the  fund,  770 
trust  monies, 

on  property  bought  with,  417 
underwriter's,  on  sum  recovered  for  damage,  617 
usage  of  trade,  596 
vendor  of  goods  has  no  lien,  412 
waiver  of,  620,  1 
warehouse  charges,  600 
West  India  estate,  on,  for  supplies,  422 — 4 

consignee  of  owner,  422 
of  court,  423 

specific  security  ousts  lien,  424 
■wharfinger,  600 

Stat.  25  &  26  Vict.  c.  63,  600 
wharf  owner,  ih. 

LIEN  OF  VENDOR  OF  LAND, 

administration  suit,  whether  vendor  can  prove  for  whole  amount, 

498 
agent  of  vendor,  setting'off  private  debt  against,  406 
annuity,  sale  for,  whether  lien  lost,  407 
assignment  of,  by  parol,  none,  406 
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LIEN  OF  VENDOR  OF  LAND— continued. 

assignment  of,  with  deposit  of  title  deeds,  406 

bankruptcy,  sale  iu,  390 

bill  of  exchange  for  purchase-money  does  not  rebut,  404 

bond  and  mortgage  for  purchase-money,  rebut,  ib. 

chattels,  lien  on,  differs  from,  412 

company  purchasing, 

consideration  being  shares  and  bonds  of  Co.,  411 
collateral  securities  cannot  be  enforced  at  same  time,  412 
covenant,  404 

deposit  of  title  deeds  to  third  party  subsequently,  408,  9 
devise  of  land  afterwards  sold  does  not  pass  lien,  409 
express  charge  with  personal  security,  405 
husband  completing  wife's  contract,  402 
illegal  contract — no  lien,  403 
improvements,  advances  by  vendor  for,  ib. 
marshalling,  how  affects,  411,  978 
mortgage  of  purchase-money  with  vendor's  consent,  412 
mortgage  of  other  lands  for  purchase-money,  rebuts,  405 
mortgagee  from  vendee  without  notice,  404 
mortgagee  reconveying  without  being  paid,  has  a  similar  lien,  406 
mortgagee,  when  vendor,  403 
parol  assignment  of,  406 

payment  by  vendee  and  contract  broken  off,  402 
personal  estate  not  within  rule,  412 
personal  security  does  not  rebut,  404 
preference  over  subsequent  equitable  incumbrances,  408,  9 
purchase  intended  as  a  trust,  408 
purchaser  with  notice  bound  by,  403 
railway  company,  lien  against,  410 
costs,  none  for,  ib. 
remedy  v.,  ib. 
rent  charge  waives,  ib. 
shares  and  debentures,  411 
securities  taken  waive,  when,  404 — 8 
security  of  a  surety  rebuts,  406 
tenancy  of  vendee  at  a  rent  does  not  rebut,  ib. 
third  person  advancing  purchase-money,  402 
trustees  of  the  purchase-money  suffered  to  retain  it,  408 
trust  money,  when  purchase-money  is,  406 
vendor's  lien,  401 
vendee's  lien  on  contract  broken  off  after  payment,  402 

purchase-money  ear-marked,  403 
vendee  tenant  at  a  rent,  406 
volunteer  bound  by,  403 
who  bound  by,  ib. 

LIMITATIONS  (STATUTES  OF), 
absence  beyond  seas,  923,  4 
acknowledgment  before  statute,  929 — 31 
acknowledgment, 

as  to  interest,  909 

„     foreclosure,  911,  918 
„     redemption,  931 — 5 
acknowledgment  of  debt, 
affidavit,  934 

4  L 
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LIMITATIONS  (STATUTES  OF)— continued. 
acknowledgment  of  debt — continued. 

agent,  935 

answer,  920 

co-devisee,  919 

letter,  934 

mortgage  for  unascertained  balance,  920 

mortgagee  tenant  for  life,  ib. 

parol  evidence  of  amount,  ib. 

persons  jointly  interested,  ib. 

recital,  919,  935 

surety,  920 

tenant  for  life,  919,  20 

trustee  for  sale,  919 

what  is  a  good,  920 

by  whom,  ih. 
adverse  possession, 

between  two  persons  claiming  the  equity  of  redemption, 
927 

niortgagor's  possession  is  not  adverse,  913 

mistake,  933 
annuity,  913,  921 

arrears  of,  907 
arrears  of  interest,  904 — 9 
attorney  preparing  insufficient  security,  640 
bond  debt,  918 

canal  company,  mortgage  by,  906 
charge  of  debts  by  will  bars,  194,  915 

not  as  to  personalty,  ib. 
charge  on  real  estate  not  a  trust,  915 

bond  debts  not  included,  913 
co-debtor,  923 

collateral  security,  whilst  principal  in  force,  919 
colonial  real  estate,  charge  oUj 

not  within  English  statute,  907 
concealed  fraud,  928 
conflict  of  laws,  707 
constructive  trusts,  928 

contribution — none  after  neglect  to  plead  statute,  913 
covenant,  918 

creditor's  suit — effect  of  decree  in,  to  bar,  916,  7 
debt  on  specialty,  918 
demurrer,  928 

devisee  charged  with  legacy,  915 
disabilities,  923 

foreclosure,  924 

redemption,  936 
divided  part,. 932 
double  character,  926 

equitable  tenant  for  life  and  remainderman,  926 
equity  of  redemption,  adverse  possession  between  claimants  of,  927 
equity  followed  analogy  of  law,  925 
express  trust,  914 — 6,  927 

cases  under  3  &  4  Wm.  4,  o.  27,  s.  25,  914—6,  927 

charge  is  not,  915 

Jud.  Act,  ib. 
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LIMITATIONS  (STATUTES  0¥)—coni{mied. 
express  trust — continued. 

Stat.  37  &  38  Vict.  c.  67,  916 
vendor  and  purchaser,  915 
foreclosure,  910 — 24 
foreclosure  suit, 

a  suit  to  recover  money  within  sect.  40,  912 
not  a  proceeding  for  recovery  of  land,  611 
fraud,  865,  928 

purchaser  for  value  without  notice  protected,  865 
not  if  his  agent  cognizant  of  the  fraud,  ib. 
husband  and  wife,  933 
implied  or  constructive  trusts — effect  of,  928 
'  incumbrancer,' 

in  proviso  to  sect.  42,  908 
interest,  when  barred,  904 — 9 
annuity,  907 
acknowledgment,  909 
canal  co.,  906 
colony,  907 

conflict  between  ch,  27  and  ch.  42,  905 
conflict  of  laws,  907 
express  trust,  906 
heir — tacking  v.,  811,  906 
'  incumbrancer  '  within  proviso,  908 
judgments,  907 
legacy,  ib. 

money  '  charged  on  land,'  ib. 

redemption  and  foreclosure  suits  equally  applies,  905 
'rent,'  907 

reversionary  interest,  908 
Stat.  3  &  4  Wm.  4,  c.  27,  s.  42, 904—8 

„  „  0.  42,  s.  3,  905 

'suit,'  908 

time  from  which  the  six  years  run,  909 
tolls,  906 
irredeemable,  931 
Jamaica,  907 
joint  contractors,  923 
judgment,  910,  917 

as  to  personal  estate,  917 
interest,  907 
revival,  917 
legacy,  907 
lien,  910 

lien  of  solicitor,  635,  9 
limit  reduced  to  twelve  years,  931 
marshalling,  913,  980 
Mercantile  Law  Amendment  Act,  923 
merger,  statute  does  not  run,  652 
more  than  one  mortgagor,  931 
mortgagee,  932 
mortgage,  910 

mortgagee  tenant  for  Ufe,  920 
mortgagee  in  possession, 

purchasing  life  interest,  926,  933 

4  L  2 
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LIMITATIONS  (STATUTES  OV)— continued. 
mortgagor,  when  barred,  931 

not  tenant  at  will  tinder  atat.,  690 
part  of  estate  held  by  mortgagor,  932 
part  payment,  921 
payment, 

foreclosure,  918 

by  co-contractor,  923 

Stat.  19  &  20  Vict.  c.  97,tfi. 
by  trustee,  922 

person  in  double  character,  923 
payment  of  interest  by  agent,  919 
devisee,  ih. 
dowress,  ih. 
receiver,  «6. 
stranger,  ih. 
surety,  ih. 
tenant  for  life,  ih. 
personalty  and  realty, 

debt  may  be  barred  v,  one  and  not  the  other,  921 — 2 
pleadings  must  set  up,  928 
possession  of  mortgagor  not  adverse,  913 
possession  of  co-owner  of  equity  of  redemption,  927 
purchaser  from  mortgagor  and  mortgagee, 

is  a  purchaser  claiming  under  the  mortgage,  912 
receipt  of  profits,  918 
receiver  is  an  '  agent'  within  sect.  40,  921 
receiver  in  possession, 

prevents  statute  running,  when,  921,  9 
recognizance,  910 

recovery  of  land  or  rent  barred  by,  911 
rectory  impropriate,  350 — 3 
redemption,  925 — 36 
remainderman,  equitable,  926 
remainderman  in  tail,  ih. 
'  rent,'  907 
reversionary  interests,  908 

foreclosure,  912 
right  of  repurchase  not  within,  933 
solicitor, 

answerable  for  deficient  security,  641 
.  continuous  employment,  statute  does  not  apply,  639 
lien  of,  not  affected  by,  635,  9 
negligence,  when  statute  runs,  641 
when  account  barred  against,  ih. 
specialty,  918 
Statutes : 

21  Jao.  1,    c.  16,  921 

9  Geo.  4,  c.  14,  920 

3  &  4  Wm.  4,  c.  27,  911 

c.  42,  s.  25,  414-6,  927 
7  Wm.  4  &    1  Vict.  o.  28,  911 
19  &  20     „      c.  97,  923 
37  &  38    „      c.  57,  916 
suits  for  recovery  of  land,  911 
rent,  ib. 
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LIMITATIONS  (STATUTES  OF)— continued. 
suits  for  recovery  of  money,  908 
surety,  919,  920 

tacking,  how  affected  by,  as  to  arrears  of  interest,  811,  906 
tenant  in  common,  wten  mortgagee  is,  920 
tenant  for  life  and  remainderman,  927 
tenant  for  life, 

mortgagee  tenant  for  life,  920,  6,  933 

paying  off  a  charge,  652 

payment  of  interest  by,  919 
tenant  in  tail,  935 
time  runs  from  accrual  of  right,  910 
time  once  begim  continues  to  run,  924 
tithes,  350—3 
tolls— mortgage  of,  906 
trust, 

old  law,  906,  927 

Jud.  Act,  915,  28 

Stat.  37  &  38  Vict.  c.  57,  916 
trust  or  charge,  whether,  915 
trust  of  real  estate  for  payment  of  debts,  prevents  statute,  194, 451 

not  of  personal  estate,  ib. 

debts  barred  not  revived  by,  194 
Welch  mortgages,  931 

LIQUIDATION, 

execution  of  judgments,  126 
execution  above  501.,  ib. 

LIQUIDATION  ACT,  1868,  1002 
foreclosure  under,  ib. 

LIS  PENDENS,  791—4 

appeal  not  a  continuation  of,  792 

charge,  creates  no,  ib. 

co-defendants  protected  by  doctrine  of,  793 

counties  palatine  courts,  791 

notice  under  old  law,  ib. 

not  under  new  law  unless  registered,  when,  ib. 

Stat.    2  &    3  Vict.  c.  11,  ih. 

30  &  31     „     c.  47,  793 
time  from  which  it  takes  effect,  ib. 
vacating  registration,  iii. 

LLOYD'S  BONDS,  359,  365 

LOAN, 

implies  a  debt,  17,  736 

LOCKE  KING'S  ACT,  937,  8 

'  contrary  intention,'  939 — 40 

copyholds  within,  938 

crown,  ih. 

'  debts'  do  not  include  mortgage  debts,  939 

deposit  of  title  deeds  within,  938 

direction  for  payment  of  debts,  939 

heir,  when  not  within  Act,  938 

Digitized  by  Microsoft® 


1254  INDEX. 

LOCKE  KING'S  ACT— cmtinued. 
leaseholds,  940 

lien  of  vendor  for  purchase-money,  ib. 
mortgage  debt   primarily  charged  on  the   mortgage  pr  emises, 

937 
mortgagee's  rights  preserved,  937,  8 
real  and  personal  in  one  mortgage,  938 
Statutes  : 

17  &  18  Vict.  c.  113,  937 

30  &  31     „    a.  69,  939,  940 

40  &  41     „     c.  34,  ib. 
what  wills  and  documents  not  within,  938 

LORD  CEANWORTH'S  ACT, 

23  <fe  24  .Vict.  c.  145,  259—263 

LORD  MAYOR'S  COURT,  153.     See  Attachment  of  Debt. 
administration  of  assets,  priority,  120,  164 
corporation  not  within,  153 
debtor  dead,  ib. 

fund  not  reached  hands  of  trustee,  774 
judgment  not  required,  153 
jurisdiction  of,  i6. 
removal  of  judgments  from,  79 
surrender  of  defendant  in  prison,  153 

LORD  OF  MANOR.     See  Copyhold.. 

LORD  ST.  LEONARDS'  ACT,  264,  291. 

LUNATIC, 

building,  charge  for,  for  benefit  of  personal  estate,  221 
charge  on  realty  paid  off  out  of  personalty  recouped,  220,  1 

kept  alive,  221 
committee, 

cannot  incumber  estate,  ib. 
contingent  interest,  753 
contract  invalidated,  when,  1019,  20 
conversion  of  lands  of,  221,  650 — 1 
cost  of  reconveyance,  760,  798 
costs,  how  provided  for,  219,  220,  760 
costs  of  commission  out  of  real  estate  of  deceased,  193 
death  of,  money  raised  after,  ib. 
equity  between  representatives,  none,  650 
expenditure  on  estate,  221 
foreclosure,  1019 
incumbrances,  discharge  of,  220 
jurisdiction  under  Jud.  Act,  ib. 

„  in  chancery  or  lunacy,  754 

investment  on  real  security,  when,  221 
lunacy  contested,  1019,  20 
married  woman,  220 
master  in  lunacy, 

proposals  respecting  person  and  property,  221 
merger,  648 
mortgage  for  debts,  3J9 
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mortgagee,  362 

not  found  so  by  inquiaition,  754 
proposals  respecting  person  and  property,  221 
redemption  by  committee,  108 
repairs,  221 

sale  for  payment  of  debts,  219 
Statutes : 

1  Wm.  4,  c.  65,  189 

16  &  17  Vict,      c,  70,  220 

25  &  26    „         0.  86,  ib. 
stop  order,  771 
tenant  in  tail,  with  immediate  reversion  in  fee,  221 

„  mortgage  of  estate  of,  220 

Trustee  Acts,  753 

costs  of  proceedings  imder,  760 

when  order  in  lunacy  or  chancery  Division,  754 
vesting  order,  753 

MACHINERY, 

Bill  of  Sale  Act,  469 
substituted  in  a  mortgage,  433 

MAINTENANCE, 

mortgages  and  trusts  for,  2G8,  9 
corpus,  out  of,  when,  270 

MALINS'  ACT,  206 

MAN,    ISLE   OP, 

a  home  port,  572 

MANAGER, 

railway  suits,  appointed  in,  when,  360,  1126 
receiver,  how  differs  from,  1126 

MANDAMUS, 

registration  of  judgment,  99 

mortgage  v.  company,  370 

MARITIME   LIEN,   604 
foreign  ships,  on,  ib. 
jurisdiction  under  act,  1861,  606 
master's  wage,  605 
no  lien  until  suit,  607 
Stat.    3  &    4  Vict.  o.  65,  604 
24  &  25     „     c.  10,  605 
suppUes  to  British  and  colonial  ships,  606 

MARKETABLE    SECURITY,' 
stamp,  673 

MARRIAGE   BROCAGE,  903 

MARRIED  WOMAN.     See  Husband  and  Wife. 

MARRIED  WOMEN'S  PROPERTY  ACTS.     See  Husband  and  Wipe. 
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MARSHALLING, 

administration  suit, 

mortgagee  proving  for  whole  debt,  987 
appointees  under  power,  when,  983,  4 
bankruptcy, 

does  not  prevent,  983 
consolidation  of  mortgages,  ib, 
contribution,  980 

mortgaged  estates,  i6. 
copyhold,  between  freehold  and,  before  3  &  4  Wm.  4,  c.   104, 

985,  6 
covenant  against  incumbrances,  983 
crown  exhausting  pledge,  977,  8 
descended  estates  exonerate  devised  estates,  978 
devised  estates  for  payment  of  debts  exonerate  descended  es- 
tates, ib. 

not  specifically  devised  charged  with  debts,  ib. 
devisees  inter  se,  between,  957 — 962 
different  estates  charged  with  distinct  mortgages,  980 
distress,  between  chattels  mortgaged  and  not,  985 
estates  charged  with  debts,  958,  980 

„      devised  in  trust  to  pay  debts,  958 
freehold  and  copyhold  descending  differently,  981 
general  rule,  977 
heir  and  devisee,  between,  980 
husband  and  wife,  972,  3 
judgment  creditors,  983 
lapsed  shares,  982 

legacies  charged  on  two  mortgaged  estates,  ib. 
legacies,  of,  when  creditors  exhaust  the  personalty,  977,  984 
legacies,  pecuniary,  412,  960 
legal  and  equitable  assets,  40 

legatee  of  mortgaged  estate  takes  it  cum  onere,  960,  981 
lien,  511 

mortgaged  and  unmortgaged  estates,  between,  980 
mortgagees  and  two  funds,  977 
mortgages  on  separate  estates,  980 
paraphernalia  of  widow,  978 
payment  of  mortgage  money. 

See  Payment  of  Mortgage  Money. 
pecuniary  legatees,  960 

against  heir,  978 

„      realty  charged  with  debts,  ib. 
„      specific  legatees,  979 
„      vendor's  lien,  980 
before  residuary  devisees,  978 — 9 
pledge,  977,  8 
portions,  982,  4 

powers  of  appointment — estates  subject  to,  983,  4 
principle  of,  977 

principal  aud  collateral  securities,  957 
residuary  personalty,  978 
residuary  devisee,  962,  979 

residuary  realty,  specific  devises  and  beqiuests  paripassu,  962, 978 
settled  aud  unsettled  estates,  between,  983,  984 
specific  legatees  and  devisees,  between,  412,  962,  978 
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specific  legatees  and  mortgaged  personalty,  between,  979 
Statute  of  Limitations, 

how  aiFeots,  913 

no  extension  of  time  by,  980 
Stat.  3  »fc  4  Wm.  i,  c.  104,  how  affects,  962,  985,  6 
surety,  husband  and  wife,  978 
subsequent  incumbrancers,  how  affected  by,  983 
vendor's  lien,  412,  978,  980 
volunteers,  982,  984,  7 

unsettled  property  marshalled,  ib. 

MASTER   OP    SHIP.    ^See  Ship. 

MAXIMS, 

Modus  et  conventio  vinmnt  legem,  15 

Pendente  lite,  nihil  innovetur,  1016 

Qui  prior  est  in  tempore,  potior  est  injure,  41,  371,  822 

Quicquid  solvitur,  solvitur  secundum  modum  recipientis,  1134 

Transit  in  rem  jiidicatam,  643 

Vigilantibus  non  dormientibus  subveniunt  leges,  112 

MEECANTILE   AMENDMENT   ACT,  923 

MERCHANT   SHIPPING  ACTS.     See  Ship. 

MERGER   OF   SECURITIES  AND   CHARGES, 
assignment  in  trust  prevents,  694 
bond  paid  off  by  tenant  for  life,  647 
bond  creditor  taking  a 

substituted  bond  from  the  executor,  643 
charges  paid  off  must  be  kept  alive,  644 
co-extensive,  securities  must  be,  643 
collateral  security,  no  merger,  642 

contingent  mesne  estates  between  life  estate  and  remainder,  646 
covenant  merges  simple  contract,  643 
declaration  of  intention  to  keep  alive,  649 
evidence  of  intention,  649,  651 
infant 

portionist  becoming  tenant  in  fee,  651 
tenant  in  tail,  648 
interest  different,  644 
joint  and  separate  bond,  642,  4 
Jud.  Act,  652 

judgment  creditor  of  tenant  for  life  in  his  place,  648 
keeping  alive  charge,  644 — 6 

what  acts  suf&cient,  651 
legacy  duty  payable  notwithstanding  merger,  650 
lower  security  merged  by  higher,  643 
lunatic  tenant  in  fee,  650 

„  „  tail,  648,  650 

mortgagee  purchasing  equity  of  redemption,  645 
parol  evidence,  651 
presumption  of  merger, 

when  arises,  649 
may  be  rebutted,  ib. 
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MEEGER  OF  SECURITIES  AND  CBARGES  ^continued, 
probate  duty  payable  notwithstanding  merger,  650 
real  and  personal  representatives,  no  equity  between,  ib. 
second  security  on  same  fund,  643 
simple  contract  merged  in  covenant,  642 
smaller  sum,  security  for,  not  satisfaction  of  larger  sum,  1158 
Statute  of  Limitations,  652 
substituted  bond  of  executor, 

devise  for  payment  of  debts  does  not  keep  old  bond  alive, 
643 
succession  duty  paid  off  by  tenant  for  life,  647 
surety,  how  aifected  by,  ib. 
tenants  in  common,  652 
tenant  for  life  paying  off  charge,  644 

presumption  may  be  rebutted,  ib, 

contingent  mesne  estates,  645 

Statute  of  Limitations,  652 
tenant  in  fee  paying  off  charge,  649 
tenant  in  tail  paying  off  charge,  648 
„  „     infant,  ib. 

„  „     lunatic,  ib, 

Toulmin  v.  Steere,  645 
transit  in  rem  judicatam,  principle  of,  643 
trustee  interposed,  no  merger,  644 
union  of  fee  and  charge  in  same  person,  a  merger,  647 

unless  contrary,  plainly  for  his  own  benefit,  ii>. 

METROPOLITAN    BUILDING    ACT,   806 

MIDDLESEX, 

Land  Registry  Act,  1862,  90 
Land  Transfer  Act,  1875,  91 
registration  of  deeds  and  wills,  87 
registration  of  judgments,  98 
See  Registeation. 

MINES   AND    MINERALS, 

Confirmation  of  Sales  Act,  1001 

how  far  mortgagee  can  open,  1110 

improvements  in,  747 

mortgagee  in  possession,  1110 

receiver,  728  / 

sale  by  mortgagee  of  mines]without  the  surface,  and  vice  versd,  1001 

tenant  in  common,  suit  by  mortgagee  v.,  728,  1110 

MISREPRESENTATION, 

married  woman,  liability  of  separate  estate  for,  209,  214 
priority  lost  by,  848 

MONTH, 

calendar,  250,  1026 

Stat.  13  &  14  Vict.  0.  21,  250 

MORTGAGE, 

absolute  conveyance, 

when  treated  as  a  mortgage,  22 

whether  can  be  converted  into  mortgage  by  subsequent 
agreement,  28 
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acceptance  of  smaller  sum  in  satisfaction,  23 
ademption  of  legacy  of,  1048 
advowsons.     See  Advowsons. 
after-acquired  property,  of,  432 — 436 
agreement  for,  how  far  enforced,  201 
assignments  of.     See  Assignment  of  Mortgageb. 
appointment,  mortgage  by, 

redemption  follows  old  uses,  41,  1084 
bankruptcy.     See  Bankrutpoy. 

benefit  building  societies.     See  Benefit  Building  Societies. 
Bills  of  Sale  Acts.     See  Bills  of  Sale  Acts. 
bond,  mortgage  with,  unusual,  1164 

„     mortgage  of,  495 
mortgage  of,  ih. 
bye  agreements  illegal,  19 

calling  in  mortgage  money,  covenant  as  to  not,  689 
capture  of  ship  mortgaged,  752 
cargo  not  on  board,  mortgage  of,  435 
chattels,  after-acquired,  432 

chattels  personal,  mortgage  of,  426 — 31.    See  Chattels. 
chose  in  action,  494 
church  livings,  341 — 2 
clandestine,  374 
collateral  securities,  228 
colonial  lands,  992 
common  law,  5 

collateral  advantages  cannot  be  obtained,  1 6 
companies.     See  Kail  way. 
conditions  in,  8 

mortgage  an  estate  on  condition,  7 

restrictive  of  redemption,  void,  16 
conditional  purchase  distinguished  from,  20 
conditional  satisfaction  of,  23 
conditional  settlement  treated  as  a,  22 
consolidation  of  mortgages, 

bankruptcy,  835 

Bill  of  Sale  Act,  837 

cases  in  which  consolidation  not  applicable,  ib. 

devisees  boimd  by,  832 

different  nature  of  securities,  836 

distinct  shares  mortgaged  after  equity  of  redemption 
split,  839 

dowress,  832 

equitable  securities,  834,  6 

equities  of  redemption  in  different  persons,  832 

foreclosure  as  well  as  redemption  applies  to,  834 

heir  bound  by,  832 

judgment  creditors  entitled  to  consohdate,  837 

legal  securities,  not  limited  to,  834 

mortgage  of  equity  of  redemption,  832 

mortgage  of  second  estate  subsequent  to  puisne  mort- 
gages, 833 

mortgagor  cannot  enforce  the  rule,  837 

notice,  effect  of,  835 

parties,  837 
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consolidation  of  mortgages — continued. 

person  mixed  up  in  one  security  only,  839 

power,  sale  under,  836 

purchaser  of  equity  of  redemption,  832 

result  of  the  cases,  839 

Stat.  7  Geo.  2,  c.  20,  837 

summary,  840 

surety,  838 

tacking  distinguished  from,  830 

tenant  for  life  against  remainderman,  839 

transferee  of  the  two  mortgages  entitled  to  consolidate, 
831 

union  of  securities  before  or  after  union  of  equities  of 
redemption,  833 
contract  for  purchase  at  time  of  loan,  20 
contributory,  224 

conversion  into  absolute  fee  by  mortgagee,  1037 
copyholds,  of.     See  CopyHOLDs. 
covenant,  mortgage  without,  1,  17,  725,  942 
covenants  in,  225,  237 

custom  of  London,  mortgage  in  fee,  personal  estate,  1038 
debentures.     See  Railway. 
debenture  stock,  364, 1155 

debt,  the  principal,  mortgage  the  accessory,  654,  795 
debts,  of,  494—7 

debts,  mortgage  for  payment  of,  280 
defeasible  purchase  distinguished  from,  24 
defective  conveyance  by,  328 — 333 
definition  of,  1 

deposit  of  title  deeds  308 — 322.     See  Deposit  of  Tiile  Deeds. 
derivative,  1011,  1074,  1091 
destruction  of  subject  of,  751 
devisee  trustee  for  executor,  1036 

except  after  a  release  of  the  equity  of  redemption,  1038 
devisee  charged  with  debts  and  legacies,  mortgage  by,  285 
dower  of  wife  of  mortgagee,  when,  1038 
equitable  jurisdiction,  growth  of,  15 
equitable  lien  on  land,  401 — 425 

equitable  mortgage,  305—307.     See  Equitable  Mortgage. 
equity  of  redemption,  mortgage  of,  41 
evidence  of  amoxmt  due,  1018 
exceptions  to,  199,  200 
executors, 

entitled  to,  1038 

heir  of  mortgagee  is  trustee  for,  1037 

land  belongs  to,  whether  in  case  of  release  or  irredeem- 
able, 1037—8 

mortgages  by,  281 — 5.     See  Exeoutoes. 
expectancies,  435 
factors,  by,  550,  1 

feme  covert.     See  Husband  and  Wife. 
fixtures,  437 — 442.     See  Fixtubes. 
floating  balance,  mortgage  for,  752 
foreclosure  changes  it  into  real  estate,  510 

See  FouEOLOsuRB. 
fraudulent.    SQj^jff^^i,y  Microsoft® 
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freeholds,  of,  222 
freight,  572 

fund  for  payment  of,  941 — 074 
further  advances  for,  826 
future  calls,  436 
future  chattels,  432 
future  payments,  435 
heir,  trustee  for  executor,  1036 
immoral  securities,  897 
interest.     See  Interest. 
inventory  to,  440 

irredeemable  by  evidence  of  title,  29 
irredeemable  cannot  be,  16 
judgments  a  charge  on  mortgage  debt,  63 
Statute  18  &  19  Vict.  c.  15,  ih. 

22  &  23     „     c.  22,  64 

23  &  24     „     c.  38,  *. 
keeping  on  foot,  644 

Land  Eegistty  Act,  1862,  90,  111 

Land  Transfer  Act,  1875,  91,  111 

leaseholds,  of,  240—6 

'  legal  mortgage  '  means  first  mortgage,  202 

liens  on  landed  estate,  401 — 425 

loan  implied  by,  17,  736 

Locke  King's  Act,  937—40 

lunatics,  estates  of,  219 

married  woman.     See  Husband  and  Wife. 

Merchant  Shipping  Act,  554 

mortgage  money  and  land,  to  whom  belong,  1038 

Mortmain  Act,  339 

mortuum  vadium,  6 

mutual,  mortgage  must  be,  17,  26 

quatuor  pedibics  not  necessary,  ib. 
no  covenant  or  bond,  1,  17,  725,  942 
notice,  867.     See  Notice. 
'once  a  mortgage  always  a  mortgage,'  16 
origin  of,  2 

payment  of,  8.     See  Payment  of  Mortgage  Debt. 
pensions,  of,  199,  200,  1093 
personal  assets,  1036 
personal  chattels,  of,  426 — 31 
pew  rents,  of,  343 
pledge.     See  Pledge. 

policy  of  assurance,  500 — 511.     SeeVohicr  op  Assueance. 
portions,  for,  265 — 275.     See  Portions. 
powers  of  charging,  288 

powers  of  sale  in,  247 — 261.     See  Sale,  Power  op. 
power  to  mortgage,  288 
power  to  seize  future  chattels,  434 
pre-emption,  right  of,  20 
preliminary  expenses,  201 
principal,  interest,  and  costs,  nothing  beyond,  16 
priority.     See  Priority. 
property  which  cannot  be  mortgaged,  198 
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purchase  at  specific  sum, 

provision  for,  in,  invalid,  25 
railway.    See  Railway. 
receiver.     See  Receivee. 

redemption  by  one,  when  payment  cannot  be  enforced,  26 
registration.     See  Registration. 
relative  estates  of  mortgagor  and  mortgagee,  680—692 
release  changes  mortgage  into  real  estate,  1026,  37 
retained  by  mortgagor,  313, 427 
sale.    &eSALE. 
shares,  455,  6,  1159 
ships,  of,  554.     See  Ships. 
simple  contract,  when,  1,  735,  6 
solicitor.     See  Solicitor. 
specialty,  if  bond  or  covenant,  736 
specific  performance  of,  agreement  for,  201 
stamps  on.    See  Stamps. 
staying  proceedings  under,  7  Geo.  2,  c.  20,  696 — 701 

See  Mortgagor. 
stock,  590—2 

stock  or  chattels,  426—31,  1093 
subjects  of  mortgage,  198 

exceptions,  ih. 
sub-mortgage  of  land,  495 
tacking,  795 — 828.     See  Tacking. 
tenaiit  for  life,  864 
tenant  in  tail,  329 

tender  of  mortgage  money.    See  Tender. 
terms  of  years,  by,  223 
tolls,  359,  1140—2 

transfer  of,  654.    See  Assignment  op  Mortgage. 
trust  funds,  783,  823 
trust  terms,  mortgages  under,  265 — 275 
trustees,  mortgages  to,  1039 

„  „         by.    See  Trustees. 

Trustee  Act.    See  Trustee  Act. 
vivum  vadium,  5 
Welch  mortgages,  325,  942 

MOETGAGE  DEBENTURE  ACTS,  1155 

MORTGAGE  AND  TRUST  ESTATES. 

See  Devise  and  Bequest-op  Mortgages. 

MORTGAGEE, 

acceptance  of  payment  without  suit,  1079 

account  of  rents  by,  303,  729 

account  of  rents  from  mortgagor,  not  entitled  to,  694 

accretions  to  security,  236,  578 

action  of  sale  by,  when  power  of  sale,  258,  802 

costs  of,  ib. 
administration  suit,  731,  1031 

costs  in  priority,  ib. 

Jud.  Act,  195,  399,  1029 

other  remedies,  not  prevented  by,  735 

proof  in,  1029 
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administration  to  mortgagor,  1072 

advantage  beyond  principal,  interest,  and  costs  not  allowed,  16 

advowson,  no  right  to  present,  41,  341,  702,  745 

application  of  money,  when  bound  to  see  to,  282,  6 

appropriation  of  payments  by,  845,  1133,  4 

assign  the  debt,  mortgagee  cannot  be  compelled  to,  735,  1079 

assignment  of  leasehold,  not  compellable  to  take  legal,  319 

assignment  by,  654 — 61 

to  insolvent,  1117 
attornment  to,  687,  709 

banker,  if  mortgagee,  cannot  claim  compound  interest,  870 
bankruptcy, 

action  against  trustees  in,  for  fixtures  removed,  443 

permitting  mortgagor  bankrupt, 

to  use  incumbrance,  against  trustee,  1112,  3 
to  receive  rents,  ib. 

See  Bankruptcy. 
becoming  mortgagor,  645,  6 
bidding  by,  not  allowed  to  conduct  sale,  1033 

eflFect  of  leave  to  bid,  391,  1033 

mortgagee  trustee,  257 
bill  of  lading.    See  Bill  of  Lading. 
bonus,  not  entitled  to,  745 

book  debt  not  payable  out  of  proceeds  of  sale,  812,  1117 
chattels,  action  for,  by  mortgagee  only  when  a  right  of  posses- 
sion, 685 
church  living — mortgagee  cannot  present  to,  41,  341,  702,  745 
collateral  securities,  727,  1029 

cannot  proceed  on,  after  foreclosure,  1027 

can  after  sale  under  power  or  trust,  724 

cannot  be  severed  from  the  mortgage  debt,  727 
colonial  court,  cannot  foreclose  in,  after  decree  to  account  in 

England,  992 
commission,  743 — 4 

auctioneer,  744 

Court  may  direct,  ib. 

custom  of  trade,  ib. 

mortgagee  solicitor  to  mortgagor,  475 

right  of  repurchase,  744 

ship  and  cargo — on  sale  of,  ib. 

West  India  estate,  743 
compensation  for  slaves,  part  of  mortgage,  970 
completion  of  mortgage — suit  for,  724 
consent  to  sale  by,  993,  1032 
contract  for  purchase,  may  join  in  setting  aside,  737 
conversion  from  mortgage  to  absolute  estate,  1037 
copyhold.    See  Copyhold. 
costs.     See  Costs. 
County  Court  Act, 

summary  entry  by  mortgagee  in  case   of  tenancy 
686  ,  ^ 

covenant  to  pay,  none  in  mortgage  deed,  735,  6 
crops  severed  belong  to  mortgagor,  695 
deed  of  mortgage  retained  by  mortgagor,  427 
defective  assurance  from  tenant  in  tail,  328 — 336 
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delivery  up  of  title  deeds  on  redemption,  1097 

settlement  by  mortgagee,  ib. 
derivative,  1011,  1074,  1091 
deterioration  from  non-claim,  1113 
disabilities  of,  739—752 
disclaiming  parties,  732,  1014 

costs  of,  732 
discovery  in  aid  of  action,  750 
distress  on  tenant,  709 

„        „  mortgagor  for  interest,  690 
drainage — statutable  powers,  728 

Stat.  8  &  9  Vict.  c.  56,  728 
ejectment.     See  Ejectment. 
elegit.     See  Elegit. 
entry  on  default,  722 

distress  for  rent  wiU  not  bar,  688 
equity  to  a  settlement  binds,  205 
equity  of  redemption,  purchase  of,  by,  645 
escheat,  32,  42,  190.    See  Escheat. 
estoppel,  715—6,  1071 

to  deny  mortgagor's  title,  729,  1071 
eviction  of  mortgagor  or  lessee  by,  722 
exchange,  conspt  of  mortgagee,  upon,  691 
execution  on  judgment  after  contract  for  sale  by  mortgagee  im- 
peached by  mortgagor,  726 
executor, 

heir  of  mortgagee  is  trustee  for,  1036 

mortgage  by,  for  his  own  purposes,  284 
extortion  by,  1088 

feme  covert  mortgagor,  a  trustee  when,  758,  998,  1040 
fine  by  mortgagor  did  not  bar,  738 
first  mortgagee, 

acceptance   of  payment  by,   from  subsequent  incum- 
brancer, 1079 

assignment  of  debt  by,  qucere  compellable,  736,  107J> 

consent  to  a  sale,  993,  1032 
fixtures,  action  for,  691 
floating  balance,  when  mortgage  to  secure,  752 

cannot  apply  sale  monies  to  general  account,  i6. 
foreclosure,  990 — 1033.     See  Foebolosueb. 
foreign  proceedings,  725 — 6 
forfeiture  of  lease  by  mortgagor,  effect  of,  240,  747,  787—8 

mortgagee  has  six  months  to  redeem,  787 — 8 
fraudulent  conveyance  set  aside, 

preferred  to  creditors,  533 
freight,  572 

general  account,  cannot  apply  produce  of  sale  in  reduction  of,  752 
hearing — first  mortgagee  not  appearing  at,  1078 
heir  of,  not  known,  or  no  heir,  224,  756.     See  Trustee  Acts. 
heir  of,  trustee  for  executor,  1036 — 8 
infant  heir  of,  754 
injunction  on  payment  into  Court,  1029 

„        mortgagee  unable  to  produce  gross  copy  of  act  of 

hypothecation,  726 
„        when  and  for  what  acts,  745 
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inspection  of  title  deeds,  729,  750 

exceptions,  730 
insurance,  policy  of,  736 

premiums  barred  by  certificate  in  bankruptcy,  511 
interest, 

on  advances,  747,  806,  1111 
power  of  distress  for,  690 
joint  advance  and  joint  mortgagees,  256,  302,  1038 

death  of  one  before  payment,  302 
keeping  incumbrance  on  foot,  644 
laches,  1113 

land  tax  redeemed  by,  796 
Lands  Clauses  Act.     See  Lands  Clauses  Act. 
Land  Registry  Act,  1862,  90 
Land  Transfer  Act,  1875,  91,  683 
lease  and  leasehold, 

action  by  mortgagor  on  covenant  after  mortgage,  717 
action  by  mortgagee, 

„  „     for  mesne  profits  v.  lessee,  707 

„  „     as  reversioner,  681 

after  mortgage,  709 
before  mortgage,  ib. 
covenants  by  lessee 

with  mortgagor,  717 
with  mortgagee  and  mortgagor,  ib. 
eviction  by  mortgagee,  705 
mortgagee, 

lease  by,  alone,  740,  4 
may  confirm  tenancy,  711 
mortgagor  cannot  bind  mortgagee  by  lease,  709 
mortgagor  and  mortgagee,  joint  lease  by,  717 
mortgagor  to  mortgagee,  739 
payment  of  rent  to  mortgagee  under  mistake,  710 
remedy  of  lessee  v.  mortgagor  on  eviction,  708 
rent,  to  whom  belongs,  717 
specific  performance  by  lessee  v.  mortgagor,  708 
tenancy,  how  created, 

between  mortgagee  and  tenant,  711 — 2 
„        mortgagor  and  mortgagee,  688 — 90 
trespass,  no  action  by  mortgagee  till  entry,  685 
legal  assignment  of  leasehold,  not  compelled  to  take,  319 
legal  estate  on  death  of  mortgagee  may  be  passed  by  executor, 
when,  761, 1069 

Stat.  37  &  38  Vict.  c.  78,  ib. 
legal  estate  may  be  got  in  by, 

after  decree  for  redemption,  406 

„         „    to  settle  priorities,  not,  818 
after  tender,  406 
pendente  lite,  817 
legal  rights  of,  722 
legatees  refunding,  1113 
life  estate, 

purchasing,  must  keep  down  interest  out  of  rents,  742 
879 
Limitations,  Statute  of.    See  Ltmitatioxs,  Statute  of. 

4   M 
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loss  from  acts  of,  742 — 3 
loss  of  title  deeds,  748.     See  Titlb  Deeds. 
lunacy  of,  costs  occasioned  by,  760 
malafdes  of,  personally  responsible,  1112 
marsballing  v.  landlord,  985. 
See  Marshalling. 
m^esne  profits,  action  for,  against  lessee,  707 
mine, 

account  for  share  in  without  dissolution,  728 
improvements  in,  747 
sale  of,  separate  from  surface,  1001 
misconduct  or  mismanagement  of,  731,  1112 
mortgagee  in  possession, 

accountable  for  profits,  303,  729 
accounts  refused  by,  no  costs  to  hearing,  800 
acts  prejudicing  subsequent  incumbrancers,  1102,  1113 
actual  value,  when  liable  for,  729,  1107 
agent,  possession  as  agent  of  mortgagor,  1107 
allowances  to,  727,  1109 
annual  accounts  not  rendered,  1107 
annual  profits,  money  charged  on, 
mortgagee  must  account,  742 
assigpment  by,  741 
attornment  clause, 

mortgagee  in  possession  from,  as  to  subsequent 
incumbrancers,  1102 
bills  of  exchange  dishonoured  after  receipt  given,  1106 

are  no  receipts,  ib. 
carrying  on  account  after  certificate,  1111 
commission,  743 
costs.    See  Costs. 
debts  not  levied  for,  742 
decree,  sums  received  after,  1111 
devisee  of  mortgagee,  1109 

not  charged  with  rents  received  by  devisor,  ib. 
elegit  creditors.     See  Elegit. 
emblements,  706,  722 
,   ■     1  &  2  Vict.  c.  110,57 
estate  for  life  purchased  by,  742,  879 
execution,  refusal  to  take  out,  726,  742 
expenditure  for  occupation,  746 
expenses.     See  Costs. 

forfeiture,  possession  taken  under,  and  not  as  mortgagee, 
1102 
„        permitted  by  mortgagee,  1113 
improvements,  746,  1111 
inquiry  whether  in  possession,  1033 
insurance  premiums — fire,  226,  805 
interest, 

if  mortgagee  paid  off,  charged  with,  1105 

on  advances,  747,  806,  1111 

on  interest,  874 

not  reserved  by  decree,  1107 

though  not  in  possession,  1106 

when  mortgagee  satisfied  pending  suit,  1107 
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mortgagee  in  possession — continued. 
interest,  rate  of,  1105 

interference,  what,  not  sufficient  to  charge,  1102 
judgment  creditors,  when  treated  as,  57,  1101 
just  allowances,  746,  7,  9,  800,  5 
leases.     See  Lease. 
mala  fides  of  mortgagee,  1112 
mines,  1110 

mixing  up  of  characters,  801,  1107 
negligence,  1102,  1113 
occupation  rent,  1106 
paid  in  full,  charged  interest,  1105 

when  action  filed,  ib. 
part,  in  possession  of,  1103 
pawnee,  how  far  accounts  for  pi'ofits,  587 
payments,  what  allowed.     See  Costs. 
permitting  mortgagor  to  receive  proceeds  of  sale,  1113 

„  „  rents,  1103 

personal  trouble,  cannot  charge  for,  727,  743 
possession  of  mortgagee  must  be  shown,  1102 

„  „  in  another  character,  ib. 

profits — notice  bymortgagor  thatmore  maybe  made,1114 
quarries,  1110 
quasi  mortgagee,  1107 

receipts  of  others,  responsible  for,  when,  1102 
receiver, 

rent  in  hands  of,  1104 
when  mortgagee  in  possession  as,  1107 
when  allowed  expense  of,  1109 
mortgagee  not  in  possession  by,  1125 
renewing  leases,  242,  243 

mortgagor  cannot  be  compelled  to  renew,  242 
allowance  for  fines,  796 
rent,  at  what  rate  charged,  1109,  1114 
rents  and  profits, 

accounted  for  by,  655 

after  assignment,  when,  655,  1117 

between  certificate  and  time  for  payment,  1112 

permitting  mortgagor  to  receive  after  possession 
taken,  1113 
repairs,  746,  1110 
rests, 

account  how  taken,  1103,  8 

application  between  dates  of  rests,  1108 

arrear  of  interest,  1103 

directions  for,  1104 

form  of  decree,  1108 

further  consideration,  on,  1106 

interest  in  arrear,  1103,  5 

occupation  rent,  within  principle  of,  when,  1106 

payment  in  full,  ib. 

pleadings  must  show  ground,  i5. 

receipts  at  irregular  periods,  e.g.,  tolls,  1112 

second  suit,  where  restsdirected  in  former  suit,l  104 

taken,  how,  1108 

usury,  effect  of  repeal  of  law  of,  1108 
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mortgagee  in  possession — continued. 

retainer  of  mortgage  deed  by  mortgagor,  427 

ships,  1115.     See  Ships. 

subsequent  incumbrancers   bound  by,  accounts  when, 
1115 

tenants,  mortgagee's  position  with  regard  to,  1114 
„       mortgagee  preventing  mortgagor  from  ejecting, 
1113 

tenant  in  common,  1110 

tenant  for  life,  when  mortgagee  is,  he  is  not  accountable 
as,  1102 

title  deeds  lost  by  mortgagee.    See  Title  Deeds. 

tolls,  1112 

trustee  mortgagee,  when  not  liable  as,  1114 

unfinished  buildings,  1103 

waste,  745 

wilful  default, 

no  ground  laid  for,  1102 
proceeds  of  sale,  ib. 
solicitor  receiving  rents  as  agent,  ib. 
mortgagor, 

whether  tenant  to  mortgagee,  680 — 4 
neglect  in  levying  execution,  742 

after  execution  taken  out,  742,  1114, 1131 
notice  to  pay  rents,  709 

,,  mortgage  debt,  1023 

out  of  jurisdiction— Trustee  Act,  755 
parliament,  vote  for,  729,  41 
part-owner  of  equity  of  redemption,  1091—2 
payment,  entitled  to  full  rights  till,  734 
payment  into  court,  1029 
personal  chattels,  426 — 431 
poor  law,  settlement  under,  729 
portions  out  of  annual  profits — permitting  tenant  for  life  to  receive 

rents,  742 
possession,  foreclosure  or  sale  without  right  to,  722 
power  of  distress  for  interest,  690 
power  of  attorney  by  way  of  security,  307,  553,  737 
power  of  sale.     See  Sale. 
priority.     See  Peioeity. 
privileges  of,  722—736 

production  of  bills  of  exchange  and  promissory  notes,  730 
production  of  title  deeds  by  mortgagee,  729,  750 

administration  suit  of  mortgagee's  estate,  731 

fraud,  730 

lease  and  no  counterpart,  ib. 

not  compelled  by  mortgagor,  generally,  729 

lien,  applies  to,  730 

when  particulars  must  be  given,  731 
proof  in  administration  suit,  399,  1029 

bankruptcy,  381 — 6 

winding  up,  399 
purchase  by  mortgagee, 

contract  for,  at  time  of  loan,  20 

resale  after,  when,  393 

deposit  0/pfi'i^f fti^W5?croso/?® 
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purchase  of  equity  of  redemption  by,  21,  55,  1037 

when  set  aside,  734: 
purchaser  pro  tanto  under  Stat.  27  Eliz.  c.  4,  531 
receiver  by  court.     See  Receiver  by  Court. 
receiver  by  deed.    See  Receiver  Appointed  bt  Parties. 
reconveyance — when  bills  in  payment  of  debt  dishonoured,  734 
reconveyance  of  estate  by  mortgagee, 

bond  cannot  be  enforced  if  mortgagee  unable  to   re- 
convey,  727 
relative  estates  of  mortgagor  and  mortgagee,  680 
release  by,  does  not  bind  mortgagor,  743 
remedies,  all,  may  be  pursued  at  once,  722, 1029 

exceptions,  725 
renewal  of  lease  by,  242 

costs  of,  243,  728 
renewable  leaseholds, 

mortgagee  of  tenant  for  life  bound  to  renew  out  of  rents, 
735 

mortgagee  alone  cannot  release  right  of  renewal,  243 

renewed  lease  subject  to  mortgage,  244 
„  „  redemption,  242 

rents  received  by  receiver  before  possession  of,  695 
rent-charge,  691 
repairs  by,  746,  1110 
restoration  of  mortgage  property,  742 
restrictions  on,  739  to  752 
reversioner,  actions  by,  as,  681 
right  of  action  not  lost  by  estate  becoming  absolute  by  forfeiture, 

736 
right  of  pre-emption,  20 
sale  in  Court, 

conduct  of,  391 
sale,    and  permitting    mortgagor  to  receive  part  of  purchase- 
money  against  second  incumbrancer,  1113 
settlement  under  poor  law,  729 
settlement  of  mortgage  debt,  798,  1097 
several  suits  by,  724 

severance  of  debt  from  mortgage  property,  727 
ship.     See  Ship. 

solicitor — mortgagee,  751.     See  Solicitor. 
stock,  of,  590 
stop  order,  733,  99 
stop  order  on  deeds  in  Court,  733 

mortgagee  of  reversion  not  entitled  to,  ih. 
sub-mortgagee,  724,  1004 
surety.     See  Surety. 
staying  proceedings  under  7  Geo.  3,  c.  20,  696 — 701 

See  MORTGAQOE. 

tenants, 

prior  to  mortgage,  708 

subsequent  to  mortgage,  709 

notice  to  pay  rents,  effect  of,  ih. 

payment  of  rent  to  mortgagee,  ib. 
tenant  from  year  to  year,  705 
tenant  for  life.    See  Tenant  for  Life. 
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tenant  in  tail, 

bankruptcy,  confirmation  of  defective  assurance  on,  331 

covenant  for  further  assurance  by,  333 
tender.    See  Costs. 
title  deeds.     See  Title  Deeds. 

delivery  on  assignment,  657 

mortgagee  entitled  to,  against  mortgagor,  852 

mortgagee  no  right  to  show,  750 
tolls,  359,  1140—2 
trustee  for  mortgagor,  how  far,  691 
Trustee  Legal  Estate  Acts.    See  Trustee  Acts. 
use  and  occupation,  709 
Vendor  <k  Purchaser  Act,  1069 
voluntary  conveyance, 

mortgagee  entitled  before  creditors  setting  aside,  533 
vote,  729,  741 
West  Indian  estate,  422—4,  743 

MOKTGAGOR, 

accountable  for  rents, 

not,  694—6 

though  receiver  appointed,  695 
acknowledgment  of  mortgage  debt  in  another  deed, 

implied  covenant  to  pay,  721 
advowson — mortgagor  may  present  to,  41,  341,  702 
agreement  for  lease, 

mortgagor  cannot  be  compelled  to  redeem,  708 
allowing  mortgagee  to  act  as  owner,  657,  1073 
application  of  trust  money, 

seeing  to,  when  mortgage  in  trust,  1039,  40 
articles  consumable,  right  to  use,  587 
assignee  of  reversion,  719 

Stat.  8  &  9  Vict.  c.  106,  719 
assignee  of  mortgagee, 

mortgagor  not  bound  by  settlement  of  accounts  between 
mortgagee  and,  655 

nor  by  their  conversion  of  interest  into  principal,  655, 
869 
attornment  clause,  687 

rent  made  up  partly  of  principal,  688 

rent  exorbitant,  ib. 

separate  attornments  of  two  mortgagors,  689 
bankrupt.     See  Bankrupt. 
chattels,  of.    See  Chattels. 
clandestine  mortgages,  374 
concealed  incumbrances,  ib. 
consignee — crops  in  hands  of,  695 
copyhold,  of,  229—40.    See  Copyholds. 
courts  may  he  held  by,  693 
covenants  with  mortgagor  by  lessee,  717 
covenant  to  pay  when  implied,  721 
covenant  for  further  assurance, 

release  of  equity    of  redemption  cannot  be  called  for 
under,  30 
covenant  in  joint  lease,  717 
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delivery  of  deeds  to,  on  redemption,  1097 
director  of  company, 

qualification  not  lost  by  equitable  mortgage  of  shares, 
694 
disabilities  of,  704 — 720 
elegit — whether  interest  of  mortgagor  in  possession  can  be  taken 

under,  683 
emblements — no  right  to,  706 
estoppel,  715,  6 

lease  by,  741 

mortgagor  estopped  to  dispute  mortgagee's  title,  715, 
1071 

mortgagee  estopped  to  dispute  mortgagor's  title,  729 

purchaser,  &c.,  under  mortgagor,  716 
eviction  of,  by  mortgagee,  705 
exchange  of  lands  under  statute,  691 
felon,  44,  1003,  4  i 
fine  or  recovery  of, 

mortgagee  not  barred  by,  738 

mortgagee  let  in  by,  328 
furniture  not  included  in  mortgage, 

apportionment  of  rent  when  mortgagee  distrains,  721 
income  tax,  703 

joiut  lease  by  mortgagee  and,  717 
Jud.  Act, 

anomalous  position  of  mortgagor  and  tenants  before,  713 

powers  of  mortgagor  under,  714 
lease  and  leasehold.     See  Mortgagee. 
manor,  mortgagor  may  hold  courts,  693 
mortgage  not  to  be  called  in  for  a  given  time,  covenant  for,  689 

effect  of  winding  up  on,  365,  7 
partial  interest,  1079 
permitting  the  mortgagee  to  deal  with  the  premises  as  his  own 

1073 
possession  may  be  taken  at  any  time  by  mortgagee,  722 
power  of  distress,  223,  690 
privileges  of,  693—703 
proviso  for  mortgagor  to  remain  in  possession  until  default,  684 

mortgage  of  chattels,  effect  in,  685 

reputed  owner,  448 

tenancy  at  will  crenAed,  685 
receiver, 

mortgagor  is  not,  for  mortgagee,  695 
recognition  of  tenancy, 

receipt  of  interest  is  not,  688 

nor  distress  for  interest  under  power,  ib. 
redemise  to,  223 
redemption.     See  Eedemption. 
restrictions  and  disabilities  of,  704 — 20 
right  of  entry  cannot  be  reserved  to  mortgagor,  720 
salvage  money,  703 
set-off  by,  1093 

settlement  under  poor  laws,  694 
ship,  of.     See  Ship. 
solicitor  concealing  his  charge,  856 
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specific  performance  of  agreement  for  lease  by,  708 
staying  proceedings  under  7  Geo.  2,  c.  20,  696 — 702 

admission  of  debt,  701 

contract  by  mortgagor  to  sell  to  mortgagee,  699 

costs,  701 

covenant  within  Act,  699 

dispute  of  right  to  redeem,  ib. 

enlargement  of  time,  702 

equity  had  jurisdiction  before  statute,  698 

interest,  700 

opposition  of  mortgagee,  ib. 

reconveyance,  699 

subsequent  mortgagee,  701 

tacking,  ib. 

tenant  in  possession,  700 
Statute  of  Limitations,  690.     See  Limitations,  Statute  op. 
Statutes : 

7  Geo.  2,  c.  20,  696—702 

1  Wm.  4,  c.  60,  998  ' 
tenant  at  sufferance,  when,  686 
tenancy  at  will,  when,  690 

determination  of,  ib. 
tenant  in  tail, 

recovery  by,  let  in  mortgage,  328 
tenant  to  mortgagee,  688 

not  without  agreement,  683 

power  of  distress  or  distress  under  power  does  not  make. 
688 

receipt  of  rent  not  a  recognition  of  tenancy,  ib. 
nor  distress  for  interest,  688,  690 
tenant  from  year  to  year,  notice  to,  705 
timber,  injunction  v.  felling,  when,  704 
title  deeds  lost  by  mortgagee.     See  Title  Deeds. 
trust  money,  when  mortgage  is, 

bound  to  see  to  application  of,  301 — 2,  1039 
trustee  of, 

advancing  monies  under  trust  deed,  703 
underlease  by,  passes  no  legal  title,  721 
voluntary  payments  by  trustee  or  agent,  has  benefit  of,  702 
vote  for  member  of  Parliament,  693 
waste,  restrained  from,  704 
West  India  estate, 

crops  in  hands  of  consignee  belong  to,  695 
will  of,  mortgage  whether  a  revocation  of,  under  old  law,  33,  1086 

MORTMAIN. 

clause  of  redemption  not  a  condition, 

'  within  the  Mortmain  Act,  32 
debentures  and  shares  not  within  Act,  339,  40 
judgment,  devise  of,  55,  70 
securities  within  acts,  339 

MORTUUM  VADIUM,  5,  6 

Welch  mortgage,  how  resembles,  6 
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MUNICIPAL  CORPORATION  ACTS,  1151 
mortgages  uader,  ib 

NEGLIGENCE, 

mortgagee,  1102,  13 

priority  lost  by,  780,  1,  2,  854 

solicitor  liable  for,  640,  1 

NEGOCIABLE  SECURITIES, 
foreign  scrip,  364 
East  India  bonds,  485 
dividend  warrants,  ib. 
notice  not  required  in  case  of,  767 

NEW  SOUTH  WALES, 

land  legal  assets  in,  193 

NO  COVENANT  OR  BOND, 

for  mortgage  debt,  1,  17,  725,  942 

NORMANS, 

mortgages  extinguished  in  time  of,  3,  4 

NOT  CALLING  IN, 

covenant  not  to  call  in, 

for  a  given  time,  689 

NOTICE, 

absence  of  title  deeds  alone  is  not,  853 

act  of  bankruptcy,  790 

Act  of  Parliament,  ib. 

agent,  notice  to,  783 

annuity  not  inroUed,  109 

appointment  by  father  to  son  followed  by  conveyance  by  both,  789 

assignee  with  notice  and  assignor  not,  and  vice  versd,  762 

assignees  of  incumbrances,  767 

assignment  of  fund,  765 

crown  how  aflfected  if  no  notice  to  trustees,  175 
assignment  of  chattels,  765 
assignment  of  mortgage, 

notice  should  be  given  to  mortgagor,  655 
Bank  of  England,  794 
bankruptcy.     See  Bankruptcy. 
bills  and  notes,  none  required,  767 
charge  of  debts  and  legacies,  191,  284,  286 
charge,  of,  765 
charity, 

improvident  lease  of,  no  notice  to  underlessee,  776 
chose  in  action,  765 

client,  whether  affected  with  notice  of  fraud  of  solicitor,  784 
collateral  equity, 

notice  of  proceedings  not  notice  of,  776 
companies,  notice  of  statute  under  which  formed,  790 
consolidation  of  securities.    See  Mobtgage. 
constructive, 

abstaining  from  inquiry,.  776 

agent  in  former  transaction,  784 
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'NOTICE— continwd. 

constructive — continued. 

■  direct  proof  of,  no  notice,  776 

legal  estate  in  third  party,  ib. 

negligence  when  question  turns  on,  777 

right  to  timber,  778 

tenancy  of  estate,  777 

tenant  with  contract  to  purchase,  778 
contents  of,  794 
counsel,  notice  to,  783 
court  rolls,  790 
covenant  to  settle  or  sell  lands, 

when  purchaser  bound  by  notice  of,  415 
covenants  in  original  lease, 

notice  to  underlesaee  of,  777 

land  in  possession  of  derivative  lessee,  778 
crown's  extent,  l75 
decrees  unregistered,  114,  791 
deed,  notice  of  deed  is  notice  of  its  contents,  786 

suspicious  circumstances  on,  787 
defective  conveyance, 

effect  of  notice  of  prior,  335 

second  mortgagee  purchasing  without  notice  of,  ii. 
delivery  of  bond,  &o.,  will  not  dispense  with,  766 
denial  of  notice  necessary,  whether  charged  in  claim  or  not,  826 
depositee  of  title  deeds, 

purchaser  with  notice  postponed  to,  314 

notice  implied  if  no  inquiry,  ib. 

unless  depositee  is  solicitor,  ib. 
derivative  interest  in  chose  in  action,  767 
derivative  lease,  778 

details  need  not  be  alleged  in  pleading,  866 
directors  of  company,  775 
distringas,  768,  9 
docketing  judgment, 

notice  of  undocketed  judgment  under  old  law,  96,  105 

not  notice,  114 
draft,  no  notice  of  deed,  776 

East  India  bond,  notice  to  company  that  holder  no  title,  485 
entail,  inquiry  whether  spent,  789 
equitable  incumbrances  on  land, 

priority  by  notice  not  applicable  to,  372,  764 

notice  should  nevertheless  be  given,  764 
executor,  notice  of  fraud  of,  281 

„        „  assignment  or  charge  to,  766 
express  or  implied  or  statutory,  762 
express  notice,  what  is,  762 
false  statement  by  mortgagor,  781 — 2,  854 
father  and  sou, 

appointment  by  father  to  son  not  notice  to  purchaser 
from  both  of  fraud,  789 
feme  covert,  774 
first  mortgage, 

notice  of,  is  notice  of  incumbrances  to  which  it  is  sub- 
ject, 789 
formal,  773 
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IJJOTICE— continued 

fraud,  purged  by  absence  of  notice  in  the  purchaser,  530,  659 

„     of  solicitor,  notice  to  client,  783,  4 
Fraudulent  Devises  Acts — of  debts  immaterial,  191 
fund  in  court.    See  Stop  Order. 
heir,  notice  of  will  in  dealings  with,  789 
husband  and  wife, 

purchaser  of  wife's  estate  from  husband  bound  to  inquire 
if  marriage  articles  have  been  performed,  788 
infant,  to,  774 
inquiry,  766,  7,  780,  1,  856 

information  sufficient  to  put  upon  inquiry,  781 
instrument  untechnically  expressed,  780 
insurance,  501 

notice  to  members  ineffectual,  502,  767 

Stat.  30  &  31  Vict.  c.  144,  509 
interest,  notice  to  stop,  885,  1088 
Jud.  Act,  allegations  of,  866 
judgment,  of.     See  Judgment. 
'knowledge  '  and  '  means  of  knowledge,'  776 
land,  assignment  of  interest  in,  not  affected  by  notice,  372,  764 
lease  for  lives,  notice  to  lessor,  787 
legal  estate, 

after  payment,  but  before  completion,  794,  818 

at  time  of  getting  in,  794,  818,  861 

mortgagee  without  notice  getting  in,   820,  843,  859, 
860 

outstanding,  859 
lessor's  title, 

notice  of  tenancy  is  not  notice  of,  778 
letter  posted  and  on  its  way,  481 

lien  for  outlay  on  another's  property — notice  excludes,  421 
lis  pendens,  791 — 3.     See  Lis  Pendens. 
marriage  articles,  780 

Merohant.Shipping  Act — no  notice  of  trusts,  559 
mortgage,  to  pay  off,  1087 

mortgagee  having  notice,  but  not' assignee,  763         j^ 
mortgagee  in  possession,  notice  of  prior,  778 
mortgagee  purchasing  equity  of  redemption, 

without  notice  of  subsequent  judgments,  645 
with  notice  thereof,  ib. 
mortgagee  permitting  mortgagor  to  receive  rents  with  notice  of 

other  incumbrancers,  1103 
nature  and  conditions  of,  762 
negligence,  effect  of,  as,  777,  781,  2 
negooiable  securities,  none  required,  767 
onus  of  proving,  on  whom,  766 
occupation  of  land,  777 

vendee's  right  to  compensation  not  affected  by  notice  of, 
778 

notice  of  late,  ib. 
partial  information,  775 

parties  themselves,  no  notice  required  between  the,  765 
partner, 

notice  to  one  notice  to  all,  767 

insurance  companies  not  within  rule,  ib. 
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BOTIC^— continued. 

Paymaster-General,  notice  to,  of  no  avail,  766 
plea  of  purchase  without,  794,  865 
possession  of  title  deeds, 

absence  of  deeds — mere,  not  sufficient,  77 9 

inquiry,  when  none,  750 

solicitor  in  possession  for  client,  779 
possession  of  client's  title  deeds  by  solicitor,  how  far  notice,  ib. 
possession  of  land,  notice  of  interest,  777 
possession  of  title  deeds,  779 — 83 
power,  of,  notice  of  all  that  concerns  it,  789 
power  of  sale,  notice  of  mortgage  is  notice  that  it  may  contain, 

788 
purchaser  having  notice,  but  not  vendor  762 
purchaser  for  value  without,  863 
reason  of  rule,  in  case  of  unregistered  deeds,  109 
recital  or  reference,  786 
registration, 

clear — notice  must  be,  110 

conveyance,  between,  and  registration  immaterial,  ib. 

Counties,  notice  still  binding,  108 

England  and  Ireland,  difference  between.  111 

equivalent  to  registration  under  old  law,  105 

purchaser  or  mortgagee  not  bound  to  search,  114 

registration  is  not  itself  notice,  113,  114,  790 

registered  deed  with  notice  of  unregistered  deed  post- 
poned, 111 

register.ed  deed  takes  up  unregistered  incumbrance  on 
its  back.  111,  3 

registered  in  C.  P.  but  not  in  County,  108 

search,  binding  to  extent  of,  114 

time,  at  what,  effectual,  110 

unregistered  judgment  in  C.  P.,  notice  of,  not  now  bind- 
ing, 106 

otherwise  under  old  law,  104 
renewal  of  lease  and  lessors  different,  787 
reversionary  interests,  771 
search — notice  presumed  after,  114 
secretary,  775 

not  when  a  party,  ib. 
settlement,  780,  8 

articles  untechnically  expressed,  780 
shares  of  company,  767 

notice  of  assignment  of,  ib. 


ship, 
solicitor. 


mortgage  reciting  assignment  of  freight,  788 

both  parties,  solicitor  for,  784 
constructive  notice  to,  785 
deposit  of  title  deeds  with,  not  notice,  314,  779 
employed  in  part  only  of  the  transaction,  783 
fraud  of,  783 

interval  between  transactions,  785 
mortgagor  solicitor  of  mortgagee,  784 
notice  to  solicitor  is  notice  to  client,  783 
title  deeds  in  possession  of  solicitor  is  no  notice,  314,  779 
Digitized  by  Microsoft® 


INDEX.  1277 

NOTICE— continued. 
Statutes : 

2  &    3  Vict.  c.  11,  105,  6,  8 

3  &    4     „     c.  82,  81,  106 
27  &  28     „    c.  112,  69 

stop-order,  769 

notice  complete  before,  770 
'  subject  to  existing  incumbrances,' 

not  notice  of  particular  mortgage,  788 
sub-mortgage  of  policy,  504 
tacking, 

no  notice  at  time  of  mortgage,  818 

though  with  notice  of  mesne  incumbrances,  817 

decree  to  settle  priorities  prevents,  818 
mortgagee,  trustee,  815 

special  and  general  liens,  819 

further  advances,  not  after  notice,  826 

act  of  bankruptcy  does  not  prevent,  821,  7 

pendente  lite,  817 
tenant,  775,  8 

notice  of  tenancy  not  notice  of  lessor's  title,  778 

notice  by  mortgagee  to,  effect  of,  708 

when  vendor  tenant,  778 
time, 

when  notice  in,  767 

at  what  time,  794,  818,  861 

in  interval  before  completion,  794,  818 
title  deeds,  of,  779,  788,  850—7 

deeds  not  connected  with  title,  788 
title,  notice  to  complete,  765 — 771 
town  agent,  through  country  solicitor,  785 
transferee  of  fund,  to  be  given  to,  765 
trust,  notice  of,  790 
trust — mortgage, 

notice  of,  binds  mortgagor  to  see  to  application  of  mort- 
gage money,  301,  1038 
trustee, 

agent,  notice  through,  774 

assignor  or  assignee,  when  trustee  is  himself,  773 

before  fund  reaches  hands  of,  774 

bound  to  accept  notice,  ib. 

cestuis  que  trust  bound  by  notice  to,  775 

change  of  trustees  after  notice,  773 

creditor  on  fund  when  trustee  is,  774 

formal  notice  not  required,  773 

fraud  of,  861 

notice  to  one  trustee,  773 

solicitor,  notice  to,  when  sufficient,  ib. 
under  lessee,  777 

derivative  lease,  778 

notice  of  covenants  in  original  lease,  777 

wife  joining,  notice  of  her  interest,  ib. 
vendor  with  notice  and  not  vendee,  and  vice  versd,  762 
vendor's  lien,  857 

not  if  vendor  in  possession  as  tenant,  778 

recital  of  former  title,  ib. 
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NOTICE— continued. 

verbal  suflBcient,  if  formal,  773 
wtat  amounts  to,  778 
whom  notice  should  be  given  to,  766 
wife  a  party  to  underlease, 

notice  of  her  interest,  777 
will,  notice  of,  in  dealings  with  heir,  789 
witness  to  deed — not,  793 

NOTICE  TO  PAY  OFF,  441 

NOTICE  TO  QUIT, 

by  mortgagee  to  tenant  from  year  to  year,  705 

NOVATION,  1161—4 

amalgamation  of  companies,  1162 — 4 
partners,  1162 

OCCUPATION  RENT, 

mortgagee  charged  with,  1106 
rests,  applicable  to,  ib. 

OFFER  TO  REDEEM, 

necessary  in  action  to  redeem,  1086 

OFFICER, 

pay  of,  cannot  be  mortgaged,  199 
nor  commission,  200 

nor  retiring  allowance  of  supernumerary  officer  of  the  Crown,  ib. 
nor  retiring  pension  of  military  officer  of  the  East  India  Com- 
pany, a. 
proceeds  of  sale  of  commission,  can,  ib. 

OFFICES,  PUBLIC, 

not  assignable,  198 

securities  for  obtaining,  void,  897 

OPENING  ACCOUNTS,  1116 

OPENING  FORECLOSURE,  1026—9 

ORDER  OF  APPLYING  ASSETS  TO  MORTGAGE  DEBT, 
summary  of,  963 

ORDERS  AND  DECREES  HAVING  FORCE  OP  JUDGMENTS, 
award,  73 
costs,  order  for,  75 

taxation  necessary,  ib. 

no  retrospective  effect,  ib. 
executor, 

decree  against  not  within,  ib. 
inferior  courts,  77 

Paymaster-General,  payment  into  court  in  name  of,  74 
Probate  and  other  courts,  ib, 
solicitor's  costs,  75 
specific  performance,  74 
trustee,  defaulting,  75 
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OUT  OF  JUEISDICTION, 

Trustee  Acts,  vesting  order,  755,  7,  1022 

PACKERS, 

lien  of,  596 

PARAPHERNALIA, 

marshalling,  effect  on,  978 

PARENT  AND  CHILD, 

securities  under  undue  influence,  894 

PAROL  AGREEMENT, 

to  give  up  equity  of  redemption,  1100 

PAROL  DOES  NOT  DEMUR,  188 

PAROL  EVIDENCE, 

right  of  redemption,  to  prove,  18 

trust  of  mortgage,  1039 

voluntary  settlement,  to  prove  consideration,  528 

PART  OWNERS, 

lien  of,  of  ships,  601 

PARTIES, 

absent  parties,  756,  1009,  20 
administrator,  when,  249 

„  lunited,  1007 

„  pendente  lite,  ib. 

administration  of  assets,  194,  1013 
all  persons  interested,  1004 
assignee  of  mortgage,  ib. 

only  last  assignee,  1117 

pendente  lite,  1004,  1016 

mortgagee  after  assignment,  1074 
assignees  of  equity  of  redemption,  1006,  9 
assignor,  when  mortgagor  not  party  to  assignment,  655 
Attorney-General,  1008 
bankrupt  or  insolvent  mortgagor,  not,  1010 

when  charged  with  fraud,  ib. 
ba"nkruptcy,  trustee  in,  1010 
breach  of  trust,  1016 
cestuis  que  trust,  249,  1014,  1073 

15  &  16  Vict.  c.  86,  1015, 1073 

Jud.  Act,  1016,  1074 
chattel  interest,  1007 
consolidation  of  mortgages,  837 
contract  for  sale,  action  to  set  aside  for  fraud,  737 
creditors'  trust  deed,  303,  1015 

creditors  should  make  persons  legally  entitled  parties,  1094 
Crown,  1017 

derivative  mortgagee,  1074 
devisee  of  mortgagee,  799 
disclaiming,  when,  1014 
distinct  estates  of  distinct  mortgagors,  1006 
dower,  trustee  to  bar,  ib. 
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VAmiES— continued. 

equity  of  redemption,  owner  of,  1006 

„  assignees  of,  1006,  9 

„  settlement  of,  1011,  15 

escheat,  1075 
executor  of  mortgagee,  1005,  1074 

Welch  mortgage  excepted,  semb.,  1005 
executors  mortgaging  real  estate,  1075 
executor  of  mortgagor,  when,  1006,  1075 

tenant  for  life,  1007 
executory  devisee,  1011 

exoneration  of  real  out  of  personal  estate,  1007 
felon  mortgagor — curator,  1014 
first  mortgagee  not  necessary  party,  when,  1011 
foreclosure  action,  1004 — 1017 
forfeiture,  1075 
heir  of  mortgagee,  1008 

inquiry  as  to,  ib. 

out  of  jurisdiction,  1009 

Indian,  194 
husband  and  wife,  217,  1079,  80 
incumbrancers  after  action  filed,  when,  1017 
insolvent  mortgagor,  not,  799,  1010 

though  assignees  disclaim,  799 
judgment  creditor,  1013 

between  two  mortgages,  1080 

release  by,  necessary,  if  not  party  to  suit,  1013 

redeeming  prior  mortgagee,  subsequent  mortgagee  not 
necessary  party,  q/u.,  1012,  1080 
legal  estate  must  be  before  the  court,  1005,  8 
legatees  of  mortgagor,  1073,  5 

16SS66    711 

Locke'  King's  Act,  1007 

married  woman,  1079 — 80 

mortgagee,  1004 

mortgagors — two,  1009 

new  parties,  1004,  16 

not  necessary  parties,  who,  1075 

numerous  cestuis  que  trust,  1073 

owner  of  equity  of  redemption,  1006 

part  of  the  estate,  mortgagor  of,  ib. 

partial  interest,  person  with,  1074 

partners,  1009 

pendente  lite, 

incumbrancers — when,  1017 

prior  incumbrancers,  when,  1012 

receiver,  when  a  proper  party,  53,  1123 

redemption  suit,  1073 — 5 

renewal  of  lease,  1007 

renewable  leasehold,  1008 

rent  charge,  insolvent  mortgagor,  1010 

representation  of  numerous,  1073 

scheduled  creditor  to  trust  deed,  1015,  30 

second  incumbrancer, 

suit  to  compel  first  mortgagee  paid  oflF  to  assign,  646 
judgment  creditor  redeeming  nrior  mortgage,  1080 


;ment  creditor  redeemme;  nnor  mortsraee. 
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setting  aside  contract  for  purchase  with  mortgagee  for  fraud,  737 
settlement  of  equity  of  redemption,  1014,  1079 
settlement  by  mortgagee,  1006,  1074 
„  mortgagor,  1011 

„  second  mortgagee,  1009 

several  mortgagees,  1004 
several  mortgage  premises,  1012 
specific  performance  by  mortgagee  with  power  of  sale,  parties  to 

suit  for,  249,  283 
specific  performance  by  mortgagor,  1017 
Stat.  15  &  16  Viot.  c.  86,  s.  42,  1073 
sub- mortgagee,  1005,  6 
sub-purchasers,  1009 
subsequent  incumbrancers,  1011,  2 

mortgagor  must  be  party,  1012 
surety,  when,  1006,  9 
surplus  rents,  in  hands  of  receiver,  1013 
tenant  in  common,  1014 
tenant  for  life,  1011,  1075 
tenant  in  tail — first,  1011 
term  or  chattel,  1007 
tolls,  mortgage  of,  1141 
two  estates  in  one  mortgage,  1009 

both  mortgagors  must  be  parties,  ib. 

second  mortgagee  of  two  estates,  837,  1010 
trustees  to  preserve  contingent  remainders,  1011 
trust  deed  for  creditors,  303,  1015 
trust  deed  revocable,  1015 

to  entangle  the  affair,  1073 
trustee  with  legal  estate,  1008 
vendor  unpaid,  1005 
Welch  mortgage,  1074 

PAETITION, 

foreclosure  as  to  part,  partition  as  to  rest,  1092 
mortgaged  lands,  ib. 

PARTNERS, 

advances  by,  615 

Crown  debt  v.  copartner,  175 

execution  against,  134,  9 

foreclosure  of  mortgage  of  share  in  partnership,  175 

lien  of  partners  on  partnership  assets,  616 

„     „  partnership  against  partner,  ib. 
mortgage  by  one  partner  to  his  copartner,  450 
novation,  1162 
reputed  ownership,  450 
seidn  per  my  et  per  tout,  615 
ship — part-owners, 

rules  of  partnership  do  not  apply,  when,  602 
stock  of,  mortgaged  to  a  stranger,  450 
surety,  effect  of  change  of  partners  on,  1138 

PAWN.    See  Pledge. 

4  N 
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PAWNBROKER'S  ACT,  588 

PAY  OF  OFFICER, 

not  assignable,  199 

PAYMASTEE.GENERAL, 
charging  order,  81 

execution  on  cheques  in  hands  of,  140 
notice  to,  of  no  avail,  766 

PAYMENT  OF  MORTGAGE  MONEY, 

apportionment,  when  several  estates  charged,  ,804,  983 
appropriation  of,  845 
before  the  day,  27,  1087—8 
book  debt,  when  payment  applied  to,  812,  1117 
charge  on  real  estate  in  aid  of  personalty  before  Locke  King's 
Act,  952—6 

charge  on  residue,  952 

direction  to  pay  'debts,  ib. 

direction  to  pay  legacies,  953 

direction  to  pay  debts  and  legacies,  ib. 

charge  of  debts  or  legacies  on  all  the  real  estate,  whether 

charged  on  specifically  devised  estates,  954 
direction  for  payment  out  of  particular  funds,  ib. 
direction  for  payment  by  eieciitors  or  other  person,  955 
common  law — what  valid  payment,  10 
contribution  by  mortgaged  estates  and  estates  not  in  mortgage, 

where  a  general  charge,  980 
covenant  to  pay — effect  where  no,  1,  735,  6,  867 
death  of  devisee  charged  with  debts,  land  the  primary  fund,  964 
descended  estates  exonerate  devised  estates,  when,  472 
devise  of  real  estate  after  payment  of  debts,  makes  it  auxiliary 
fund,  952 
„         residuary  real  estate  also,  ib. 
devised  estates  for  payment  of  debts,  958 
devisees  or  legatees  of  mortgaged  estates, 
each  bears  its  own  burden,  960,  1 
except   where   mortgaged   estate   forms  part  of  mass 
charged  with  debts,  963 
devisees  not  subject  to  legacies,  when,  954,  961 
different  heirs  of  mortgaged  estates,  981 
distinct  mortgages,  estates  subject  to,  ib. 

form  of  decree,  ib. 
enlargement  of  time  for  payment,  1024 
escheat,  whether  lord  liable  with  specific  devisees,  962,  3 
executor,  to  one,  1040 

exemption  or  exoneration  of  personal  estate  by  what  acts  before 
Locke  King's  Act,  943 

cases  of  exemption,  944 — 6 

cases  where  personalty  was  held  not  to  be  exempted,, 

946—49 
intention  to  exempt  personalty  necessary,  943 — 4 
exoneration  of  real  estate  by  the  personalty  before  Locke  King's 

Act,  941—2 
fine  on  leaseholds  bequeathed,  943 
floating  balance,  payments  applied  to,  752 
foreclosure.    See  Foreclosure. 
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PAYMENT  OF  MORTGAGE  MO^EY— continued. 

freehold  and  copyhold  both  primarily  liable,  when,  987 
general  account,  payments  not  applied  to,  752 
lapse  of  legacy  after  exoneration,  951 
husband  and  wife,  1040 
instahnents,  23,  223 
joint  mortgagees,  301,  1038 
lapsed  estates,  how  far  liable,  959 
Locke  King's  Act.     See  Locke  King's  Act. 
lord  taking  by  escheat,  43,  962 
marshalled  assets  by  mortgagor  himself,  957 
a  question  of  construction,  958 
successive  mortgages  of  different  properties,  957 
mixed  fund  of  real  and  personal  estate,  956 
where  no  conversion,  ib. 
what  devise  creates  a  mixed  fund,  ib. 
mortgage  originally  the  debt  of  the  party,  964 
mortgage,  how  and  by  what  acts  made  the  debt  of  the  party, 
in  case  of  devisee,  967 
heir,  ib. 

husband  and  wife,  972 — 6 
purchaser,  964 
settlement,  ib. 
surety,  970 

transfer  of  mortgage,  971 
mortgagee  having  a  mortgage  on  two  estates  and  a  second  mort- 
gage on  one  only.    See  Mortgage,  Consolidation  op. 
Mortmain  Act — exonerated  legacy  void  under,  943 
order  of  application  of  assets  for,  summary,  963 
order  of  applying  real  estate  inter  se,  957 — 962 
as  between  heir  and  devisee,  958 

specifically  devised  estates,  959 

residuary  real  estate  and  specifically  devised 

real  estate,  961 
specific  legatees  and  devisees,  962 
devisee  also  heir,  960 
estates  expressly  exonerated,  961 
estates  devised  for  payment  of  debts,  958 
„      charged  with  debts,  ib. 
„     devised  subject  to  incumbrances,  959 
,,     descended,  958 
lapsed  estates,  959 
residuary  devises,  960,  1,  2 

several  mortgaged  estates,  each  take  cum  onere,  960 
particular  fund,  954 

particular  part  of  personalty  in  exoneration  of  rest,  960 
pecuniary  legatee,  in  what  order  liable,  960 
personalty  primarily  liable  before  Locke  King's  Act,  941 

universality  of  rule,  941 — 2 
personal  estate, 

settlement  subject  to  mortgage,  964 
place  and  hour  of,  8,  885 — 6 
purchaser,  964 

railway  shares,  legatee  of,  entitled  to  be  indemnified  from  calls,  943 
redeem,  one  may  be  entitled  to,  and  other  hot  entitled  to  pay- 
ment, 26 
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PAYMENT  OF  MORTGAGE  MQ^Wl— continued, 
residuary  devisees,  960,  1,  2 

on  same  footing  as  specific  devisees,  961 
specific  legatees,  962 
after  pecuniary  legatees,  960 
several  estates  in  one  mortgage,  mortgagor  may  declare  their 

primary  liability,  957 
specifically  devised  estates  charged  with  debts,  958 
specific  devisee  exonerated  by  residuary  legatee,  979 
specific  legatee  of  mortgaged  property,  942,  979 
entitled  to  have  chattel  redeemed,  942 

power  of  attorney  to  creditor  to  sell  stock  bequeathed,  ib. 
residuary  devisee,  pari  passu  with,  962 
Stat.  3  &  4  Wm.  4,  c.  104,  efi'ect  of,  961 

surety — cases  where  a  mortgagor  is  only  a  surety  on  his  own 
estate,  970—985 

charge  under  power  assigned  with  covenant,  970 
charge  on  one's  own  estate  as  surety,  971 
charge  voluntary  with  covenant,  ib. 
covenant  by  settlor  for  portions  or  jointure,  ib. 
trustees,  to,  when  must  be  invested,  1040 
trustee  unfit  person,  1039 

Welch  mortgage,  exoneration  under  old  law,  941 
what  amounts  to,  at  common  law,  8 

PAYMENT  INTO  COURT, 
lien,  621 

PENALTY, 

benefit  building  soc, 

provision  as  to  instalments  is  not  a,  1060 
higher  rate  of  interest,  agreement  for,  is  a,  883 

PENSION, 

assignable,  when,  200 

when  not,  199 
charging  order,  85 

PERMANENT  IMPROVEMENT  ACT, 
mortgages  under,  1142 

PERSONALTY  THE  PRIMARY  FUND, 
under  old  law,  941 — 2 
Locke  King's  Act  alters  this,  937 — 8 

PLEDGE  OR  PAWN,  578—588 
accretions,  578 — 9 
bill  of  lading,  581 

compensation  for  depreciation  of  pledge,  589 
conversion  by  pledgee,  585 
Crown,  duties  to,  176 
debt  for  which  pledge  may  be  made,  582 
definition,  578 
distress,  686 
excise  duties,  176 
execution,  138,  586 

Digitized  by  Microsoft® 


INDEX.  1285 

PLEDGE  OR  PAWN— continued. 
factor,  548,  550 
fire,  589 
foreoloBure,  684 

fraud,  possession  obtained  through,  580,  2 
jiis  tertii,  580 

limited  interest  of  pledgor,  ib. 
mortgage  how  distinguished  from,  579 
negotiable  securities,  584 
Pawnbroker's  Act,  588 
pledgee,  rights  of,  582 
property  which  may  be  the  subject  of,  579 
real  owner,  no  defence  against,  580 
receiver,  584 
re-delivery,  581 
redemption,  584 

revests  on,  579 
rights  of  pledgee,  583 
sale  of,  after  notice,  ib. 
sub-pledge,  pledgor  bound  by,  585 
title  of  pledgor,  680 
transfer  of  pledge,  585 
use  of  pledge,  587" 

POLICY  OF  ASSURANCE, 

annuity  on  grant  of,  535 

assignment  of,  necessity  of,  501 

bankruptcy  a  discharge,  511 

bonus,  503 

contingencies  for  which  mortgages  should  provide,  510 

covenant  to  keep  up,  i6. 

'debenture,'  may  pass  under,  512 

deposit  of,  with  person  afterwards  executor,  513j 

equitable  mortgage,  511,  618 

estates  for  lives — mortgage  of,  502 

execution  on,  140 

going  abroad,  extra  premiums,  506 

interest  in  the  life  assured,  508 

lien  on,  for  premiums,  502,  511,  618 

misrepresentation,  507 

mortgage  of,  500 — 511 

mortgagor — company  its  own  insurer,  503 

notice  necessary  to  complete,  501 

none  between  the  parties,  502 
what  sufficient,  501 
order  and  disposition,  ib. 
power  of  attorney,  602 
sale  of,  512 

satisfaction  of  mortgage,  proof  of,  ib. 
setting  aside  a  purchase  of  a  reversionaiy  interest,  505 
'  securities '  includes,  512 
stamp,  policy  is  property  within  Stamp  Act,  663 
Stat.  30  &  31  Vict.  c.  144,  509 
sub-mortgage,  504 
suicide,  506 
utility  of,  500 
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POLICY  OF  ASSU'RA'NCY.— continued. 

whether  policy  belongs  to  debtor  or  creditor,  504 — 6 
Winding-up,  503 

POOR, 

settlement  under  poor  laws,  694,  729 

PORT  CHARGES, 

shipowner  no  lien  on  cargo  for,  603 

PORTIONS, 

annual  profits,  out  of,  270 — 1 

children  of  tender  years, '271 

children  should  not  wait  death  of  father,  266 

evils  from  this  doctrine,  267 
'  contrary  intention,'  266 
costs  of  raising,  268 
currency,  11 

driblets — should  not  be  raised  in,  268 
'  eldest  son,'  younger  child  becoming,  275 
Fraudulent  Devises  Acts,  187 
general  rule  for  raising,  266 

interest  none,  if  portion  only  out  of  annual  profits,  275 
legacy  duty,  278 

lifetime  of  parent,  when  raisable  in,  266,  &a. 
lunatic  tenant  in  tail  charged  with,  220 
maintenance, 

for  children  of  first  marriage,  268 
when  runs  in  arrear,  269 
out  of  rents,  ib, 

corpus,  270 
marshalling  in  favour  of,  982,  4 
mode  of  raising,  268 
mortgage  or  sale  to  raise,  270 
particular  time  for  raising,  266 — 8 
payment  of,  rules  for,  272 
'  rents  and  profits,' 

when  authorise  a  sale  or  mortgage,  270 
when  restricted  to,  272,  5 
sale  or  mortgage  for  raising,  ^70 — 2,  275 
shifting  of  estates  construed  strictly,  273 
succession  duty,  278 

mortgage  for,  ib. 
survivorship  referable  to  what  time,  274 
term  limited  to  secure,  268 

when  saleable  in  lifetime  of  parent,  266 — 8 
time  for  raising,  266 — 8,  275 
vesting  of,  rules  for,  272 
younger  child  becoming  eldest  or  only  son,  277 

POSSHSSrO  FRATRISi  41 

POSSESSION,  MORTGAGEE  IN.    See  Mobtgagee. 

POSSESSION  OF  TITLE  DEEDS, 

notice  from,  779 — 783.    See  Notice. 
priority  from,  850 — 7.     See  Pkioeity. 
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POST  OBIT  SECURITIES,  892 
confirmation  of,  ib. 

POWER, 

appointment.     See  Appointment. 

charge  authorised  by  power  to  appoint  fee,  288 

coupled  with  an  interest,  irrevocable,  554,  737 

Crown  debts,  how  affected  by,  184 

fee,  power  to  appoint,  authorises  an  appointment  to  trustees  to 

sell,  288 
interest,  power  to  charge  with,  when,  ih. 
judgments,  appointee  subject  to,  61,  71 

not  under  old  law,  52 
mortgage  by  appointment, 

only  pro  tanto  exercise  of,  31,  41,  1084,  H 

results  to  the  old  uses,  41,  1085 
mortgage — power  to,  whether  includes  power  to  sell,  288 
rent  charge,  when  authorised,  ib. 
result  in  the  old  uses,  after  mortgage,  unless  evidence  to  contrary, 

41,  1084,  5 
sale,  power  of,  authorises  a  charge,  when,  288 
tenant  for  life,  powers  of,  not  gone  by  mortgage  of  life  estate,  304 
unlimited  power,  288 

POWER  OF  ATTORNEY, 

equitable  mortgage,  when,  307,  553,  737 

factor,  553 

mortgage  of  debt,  in,  495 

„  policy,  in,  502 

revocation  of, 

none  when  coupled  with  interest,  307,  554,  737 

POWER  OF  SALE.    See  Sale,  Power  op. 

POWER  OF  SEIZURE, 
of  chattels,  434 

PREBENDARY, 

power  to  charge  rectory  or  manor,  when,  343 

PRE-EMPTION,  RIGHT  OF, 
construed  strictly,  20 
mortgagee  may  stipulate  for,  ib. 

PRELIMINARY  EXPENSES  FOR  MORTGAGE, 
how  provided  for,  201 — 2 
not  recoverable,  ib. 

PRESERVATION  OF  ESTATE, 

expenses  for,  allowed  to  mortgagee,  795,  6 

PRESUMPTION, 

conveyance  of  legal  estate,  919,  1096 

PRIMARY  FUND, 

personalty  under  old  law,  941,  2 

mortgage  premises  under  Locke  King's  Act,  937,  8 
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PEINCIPAL  AND  SURETY.     See  Subett. 

PRIOEITY, 

administration  in  equity,  56 
bankruptcy.    See  Bankrupt. 
bottomry  bond,  the  last  has,  572 
cargo,  455,  486 
„      future,  575 
„      transhipment  of,  845 
charterer  of  ship  for  advances,  566 
chattels  personal, 

notice  to  trustee,  765 
concealed  prior  incumbrances,  848,  850 
consolidation  of  securities.     See  Mortgage. 
copyholds, 

insolvent  permitted  to  remain  in  possession,  848 

priority  on  enfranchisement,  238 
Crown  debts, 

assignee  of  fund  in  court  preferred  to,  175 

preferred  to  debts  of  subject,  when,  43,  183 
covenant  to  settle  or  sell  lands,  415 

subsequent  legal  purchaser  or  mortgagee,  ib. 
debt — notice  to  debtor,  765 

declaration  of  priority  to  keep  incumbrance  alive,  649 
declaration  of  trust  of  term  when  equivalent  to   assignment, 

624 
defective  conveyance  and  judgments,  334 — 5,  6 
delivery  of  title  deeds, 

as  between  equitable  incumbrancers,  864 
deposit  of  title  deeds, 

bankruptcy,  314 

registry  county,  88 

set-off  of  maker  of  note,  823 

subsequent  mortgage,  314 
„  sale,  ih. 

trustee  v.  cestuis  que  trust,  783,  823 
devisee, 

debt  of,  preferred,  420 
distress,  power  of,  without  tenancy  of  mortgagor,  223,  690 
distringas  on  stock,  768 
-dower,  863—5 
enfranchisement  of  copyholds, 

priority  secured  on,  847 
equities  equal,  law  prevails,  372,  813 
equitable  incumbrancer, 

subject  to  equities  affecting  assignor,  362,  823 
equitable  incumbrancers  on  land, 

mortgagees  rank  according  to  time,  372,  764,  822,  844 

notice  is  ineffectual,  372,  764,  844 
executors,  priority  given  by,  37 
forgery,  866 
fraud, 

priority  lost  by,  848 

denial  by  incumbrancer  of  charge,  ih. 
concealment  of  incumbrance,  ib. 
copyholds  allowed  to  be  retained  by  insolvent,  ib. 
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TmOmTY— continued. 
fraud — continued. 

priority  lost  by — continued. 

title  deeds — want  of  poBBession  of.  See  Title  Deeds. 
mortgagor  alleging  a  supposed  prior  charge,  823 
fund  in  coivrt.     See  Stop  Order. 
further  advances,  826 
heir,  debt  of,  preferred,  420 
indorsement  on  title  deeds,  859 
innocent  incumbrancers — according  to  date,  845 
inquiry  omitted,  766,  780,  1,  856 
interest  of  party,  no  priority  beyond,  847 
Ireland,  109,  112,  3 
judgments,  of, 

administration  of  assets,  in,  117 — 120 
closing  of  docket,  effect  of,  118 
executors,  judgments  v.,  117 — 120 
Stat.    4  &    5  Wm.  4,  c.  20,  96, 117 
„     23  &  24  Vict.  c.  38,  118 
„     32  &  33     „     c.  46,  ih. 
undocketed  judgment  ranked  as  simple  contract,  117 
bankruptcy,  123,  4,  5 
deeds,  between  judgments  and,  108 
equitable  charge  or  assignment  prior  in  date  preferred 

to,  64 
executors,  37,  119 

contingent  decree,  119 

decree  and  judgment  on  equal  footing,  ib. 

the  same  day,  ib. 
default,  judgment  v.,  by,  120 
domicile,  ih. 
foreign  judgments,  ib. 
injunctions,  creditors,  37,  119 
judgment  v.  administration  decree,  36,  119 
Lord  Mayor's  Court,  120 
foreign  judgments,  ib. 
judgments  inter  se,  between,  107 
notice  of  unregistered  judgment,  9  6, 1 04, 1 08.  See  Notice 
registration.  See  Notice. 
registry  both  in  C.  P.  and  Kegistry  County  necessary  to 

give  priority,  97,  107,  8 
Stat.  27  &  28  Yict.  c.  112,  102 
suixeptitious  release  of  judgment,  859 
testator,  judgment  v.,  and  writ  issued,  37 
legacy  on  realty,  conflicting  charges  on,  821 
legal  estate  must  prevail,  843 

bond  fide  incumbrancer  getting  in,  820,  822,  859 
consideration  not  required  for  getting  in,  859 
equitable  incumbrancer  parting  with,  845 
express  notice  of  trust  before  getting  in,  860 
notice  to  first  and  not  to  third  incumbrancer,  373 
outstanding  legal  estate,  822,  859 
priority  by  getting  in,  858 
prior  registration,  qy.  aSects,  111 
right  to  call  for  legal  estate  gives  priority,  820,  4 
trustee,  when  legal  estate  in,  861 
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TRIOMTY— continued. 

loss  of  priority,  780,  1,  2,  848,  854 
maritime  lien  for  damages,  865 
maritime  securities,  last  has  priority,  572 
marshalling.     See  Maeshallino. 
negligence,  priority  lost  by,  780,  1,  2,  854 
notice,  how  affects.    See  Notice. 
outstanding  terms, 

getting  in,  822,  859 

judgment  creditor  aided  in  setting  aside,  when,  846 
partner's  lien,  615,  6 
policy  of  assurance,  501 
possession  of  title  deeds, 

notice  from,  851.     See  Notice. 
given  up  by  mortgagee,  855 
power — agreement  not  to  exercise,  861 
purchase  for  valuable  consideration,  863 — 4 
Crown  debts  postponed  to,  181 
dower,  863 

equitable  incumbrancer,  ib. 
Jud.  Act,  862,  4 
pleading,  86.5 
tithes,  863 
purchaser  subject  to  incumbrances,  845 

not  bound  to  pay  according  to  priorities,  ib. 
qui  prior  est  tempore  potior  est  jure,  41,  371,  822 

mortgagor  fraudulently  retaining  deeds  for  a  pretended 
charge,  823 
registration  acts, 

lost  by  omission  to  register,  850 
register  county.    See  Kegistbation  Counties. 
salvage  lien,  601,  4 
satisfied  term,  getting  in,  859 
second  mortgagee, 

notice  should  be  put  on  title  deeds,  373,  858 
precaution  to  be  taken  by,  857 
set-off  of  maker  of  note  against  equitable  depositee,  823 
shares  of  company,  767 

trustees  assigning,  ib. 
Shipping  Acts.     See  Ship. 

transhipment  of  cargo,  845 
priorities  of  mortgagees  of  ships,  557,  9,  562 
solicitor, 

fraud  of,  323,  783—4,  849,  865 

lien  for  costs  and  set-off,  847 

lien  subject  to  incumbrances  and  judgments  of  client, 

ib. 
permitted  to  have  deeds,  854 
stock,  on,  789 

stop  order.    See  Stop  Order. 
stoppage  in  transitu.    See  Stoppage  in  Transitu. 
'  subject  to  equities  affecting  assignor,'  362,  823 
sub-mortgages,  845 
surety,  824,  825,  1128 
tacking.    See  Tacking, 

Digitized  by  Microsoft® 


INDEX.  1291 

VmOmTY— continued. 
tenant  for  life, 

charges  by,  under  power,  846 

mortgage  in  fee  by,  864 
title  deeds, 

priority  from  possession  when,  850 — 7 

bankruptcy,  314 

mortgagees,  between  different,  779 — 83,  850 — 7 

equitable  deposit  and  subsequent  mortgage  or  sale,  314 

fraud  whether  from  want  of  possession,  848 
trustee.     See  Notice. 
vendor  and  purchaser,  857 
vendor's  lien  against  mortgagees  and  purchasers,  ib. 

legal  estate  conveyed,  but  title  deeds  retained,  ib. 
voluntary  debt  preferred  to  interest  on  creditors'  debts,  874 
witness  to  deed,  793 

PROBATE  COURT, 

orders  in,  equivalent  to  judgments,  74 

PBO  CONFESSO, 

foreclosure  v.  mortgagor,  1020,  2 

PRODUCTION  OF  TITLE  DEEDS  AND  DOCUMENTS, 
a^davit  of  documents  from  mortgagee,  1097 
covenant  for  production,  when,  731 
inspection,  729,  750 

mortgagee,  when  bound  to  produce,  ib.    See  Mortgagee. 
mortgagor,      „  ,  750 

mortgagee  paid  off,  1097 
redemption,  delivery  up,  on,  ib. 
solicitor's  lien  subject  to,  632 

PROFITS— ACCOUNT  OF,       ■ 
by  mortgagee,  303,  729 
„  mortgagor,  none,  694 

PROFITS  AND  ADVANTAGES  DERIVED, 
by  mortgagee  enure  to  mortgagor,  16,  745 

PROTECTED  TRANSACTIONS  IN  BANKRUPTCY, 
B.  A.,  1869,  125,  397 

PROTECTION  ORDER, 
married  woman,  217 

PROVISO  NOT  TO  CALL  IN,  689 

PROVISO  FOR  QUIET  ENJOYMENT, 
tiU  default,  448,  684,  5 
reputed  owner,  448 

PUBLIC  HEALTH  ACTS,  1152 
mortgages  under,  ib. 

PUBLIC  OFFICER  OF  BANK, 
judgment  v.,  145 
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PUBLIC  WORKS  AND  FISHERIES  ACTS,  1152 
mortgages  under,  ib. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE, 
Crown  debts  postponed,  181 
dower,  863 
equitable  interest,  ib. 
equity  of  redemption,  not  bound  by,  33 
Jud,  Act,  862,  4 
pleading,  865 
tithes,  863 

PURCHASE  OF  INCUMBRANCES  FOR  LESS  THAN  DUE, 
agent,  1043 

bankruptcy,  proof  on  full  amount,  1044 
creditor,  1043 
devisee,  1044 
directors,  ib. 
executor,  ib. 
guardian,  1043 
heir,  1044 

when  incumbrancer,  ib. 
residuary  legatee,  ib. 
solicitor,  1043 
solicitor's  clerk,  ib. 
surety,  ib.,  1136 
tenant  for  life,  1044 

PURCHASER,  c.  97 
judgment, 

a  charge  on,  purchase-money  unpaid,  62 
Stat.  27  &  28  Vict.  c.  112,  before  actual  delivery,  71 

PURCHASER  EXEMPT  FROM  INQUIRY, 

or  liability  for  application  of  purchase-money, 
on  sale  by  executors,  282,  6 

„      „      mortgagee,  253 
under  Stat;  22  &  23  Vict.  c.  35,  s.  17,  292 

QUIA  EMPTORES  TERRARUM, 
statute  of,  4 

RAILWAY, 

ballot,  payment  by,  363 
Bills  of  Sale  Act, 

debentures  must  be  registered,  360 
bond  when  a  charge,  361 
borrowing  powers,  353,  1154 
calls,  mortgage  of,  360 

future,  361 
compensation  to  mortgagees  under  Comp.  CI.  Cons.  Act,  370 
coupons,  357 
debentures,  355 

Bills  of  Sale  Act,  360 

blank,  in,  365 

costs  of  winding  up  postponed  to,  367 
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debentures — continued. 

discount,  issuing  at  a,  363 

illegal,  valid  to  extent  of  advances,  355 

interest  on,  357 

irregular,  356 

judgment  rights  subject  to,  365 

merger  by  judgment,  367 

pari  passu  charge,  361 

payable  to  bearer,  365 

priority  of,  366 

Railway  Co.'s  Act,  1867,  367 

receiver,  366 

registration  of,  367 — 8 

remedies  of,  364 

subject  to  equities,  362 

Winding  up,  366,  7 

priority  in,  though  time  for  payment  not  arrived, 
365,  866 
debenture  stock,  364,  1155 
debts  for  which  mortgages  may  be  given,  362 
directors'  liability  in  borrowing,  365 
future  chattels,  361 
general  meeting  for  borrowing,  354 
judgments, 

debentures  prior  to,  365 

remedies  under,  72 

Stat.  27  &  28  Vict.  c.  112,  72 
loan  notes,  355 
Lloyd's  bonds,  357,  365 
manager,  360,  1126 
mandamus 

registration  of  mortgage  of  shares,  370 
mortgages  of, 

directors,  368 

incomplete,  357 

penalty  for  unauthorised,  1154 

registration  of,  367,  370 

transfer  of,  Lands  CI.  Cons.  Act,  1845,  367 
„  Comp.  Act,  1862,  367—8 

Mortgage  Debenture  Acts,  370 
re-borrowing,  355 
receiver,  366 
rolling  stock, 

exemption  from  execution,  360 

mortgage  of,  ib. 

Stat.  30  &  31  Vict.  c.  127,  ib. 
Scheme  of  Arrangement  Act,  369 

inrolment,  ih 

assents  to,  ib 
Statutes : 

Comps.  CI.  Act,  18,  45,  354 
7  &  8  Vict.  c.  85,  1154 

26  &  27  „  c.  118,  364,  1155 

29  &  30  „  c.  108,  1154 

30  &  31  „  c.  127,  360,  9 
32  &  33  „  c.  48,  364,  7 

Digitized  by  Microsoft® 


1294  INDEX. 

KAILWAY — continued. 
superfluous  lands, 

sale  under  Stat.  27  &  28  Viot.  c.  112,  72 
suspension  clause  in  Arrangement  Acts,  369 
tolls, 

mortgage  of,  359 

receiver  of,  367 
transfer  of  mortgages,  registration  of,  367 
'  undertaking,'  what,  359 
vendor's  lien  v.,  410 
■what  property  can  be  mortgaged,  358 

RAILWAY  COMPANIES  SECURITIES  ACT,  1866,  1154 

REAL  ESTATE, 

annuity  charged  on,  judgment  affects,  63 
charge  of  debts  on,  952 

„       legacies  on,  953,  4 
descended,  liability  of,  472 
executors'  power  to  mortgage  or  sell, 
under  old  law,  288—91 
new  Stat.  291—3 
investment  in,  299,  300 

RECEIPTS, 

executors  and  trustees. 

Lord  Cranworth's  Act,  260 
„     St.  Leonards'  Act,  264 

RECEIVER  UNDER  COURT, 

accounts  and  payment  by,  1122 

accounts  by,  1122,  3 

actions,  1123 

allowances  to,  ih 

appearance,  receiver  before,  1119 

attornment  to,  1122 

bankruptcy,  1121 

colonial  estate,  695 

commencement  of  office  from  what  time,  70 — 1,  1121 

commissioners  for  public  works,  1149 

committal  of  person  obstructing,  1121 

consignee  of  West  India  estate,  422 

contempt,  1121 

costs  of  hostile  application  against,  1123 

court,  subject  to  orders  of,  1124 

debenture  holders,  366 

defence,  before,  1119 

defendant  may  obtain,  when,  1120 

discharge,  1123 

distress,  ih. 

equitable  mortgagee  or  incumbrancer,  1119 

when  may  obtain  ib 

before  defence,  ib, 
„     appearance,  ib. 
examination  pro  interesse  mo,  1122 
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KECEIVER  UNDEK  COVRT— continued. 
execution  for  costs,  when,  53 
execution  against  property  in  receivership,  53,  1121 
fellowship,  1120 
interest, 

kept  down  by,  1123 

receiver  must  not  make  interest  of  money  in  hand,  ib 
interference  with,  a  contempt  of  court,  1121 
judgments  v,  railways,  360 
Jud.  Act,  1118 

leave  of  court  to  proceed  against,  1121 
legal  estate, 

mortgagee  with,  could  not  obtain,  1118 

Jud.  Act,  a. 

cases  in  which  receiver  appointed  against,  1119 

appointment  without  prejudice  to,  ib. 
loss  through  receiver  falls  on  mortgagor,  1123,  8 
manager  how  differs  from,  1126 
mine,  728 

mismanagement,  when  ground  for,  1119 
mortgagee, 

receiver  against  first,  on  offer  to  redeem,  1119 

security  by  first  mortgagee  to  refund,  1120 
mortgagee  in  possession  when  appointed  against,  1119 
newspaper,  1124 
notice  to  tenants  by  mortgagee, 

receiver  not  affected  by,  695 
oflfice,  receiver  of  profits  of,  1 1 20 
originate  proceedings,  cannot,  1123 

what  course  to  pursue,  ib. 
paramount  claimants  to,  how  to  proceed,  1121 
patent  office,  1120 
party  to  proceedings,  when,  1123 
possession  of,  cannot  be  disturbed,  1121 
powers  of,  746 

prior  incumbrancers,  order  without  prejudice  to,  1121 
prior  mortgagee  opposing, 

debt  must  be  sworn  to,  1120 
pro  interesse  sua,  examination,  1122 
railway,  366 
recognizances,  1122 

rents  before  order  belong  to  creditor,  1124 
second  mortgagee  can  obtain  receiver,  1119 

not  if  first  mortgagee  in  possession,  ib. 

though  mortgagor  iaout  of  jurisdiction,  ib. 
several  mortgagees,  1123 
Stat.    4  Geo.  2,  c.  28,  709,  1125 
„      23  &  24  Vict.  c.  145,  s.  11,  261 
„      27  &  28     „     c.  112,  71 
Statute  of  Limitations,  921,  9 
statutory  receiver,  261 
sureties,  1122 
tenants,  attornment  to,  1123 

notice  by  mortgagee  to,  does  not  divest  possession  of  re- 
ceiver, 695 
tolls,  367 
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EECEIVER  UNDER  COURT— continued. 
trustee  refusing  to  act,  1120 
voluntary  payments  by,  646,  1137 

RECEIVER  APPOINTED  BY  THE  PARTIES, 
action  v.,  1124 
administratrix,  receiver  of  mortgagee  not  the  receiver  of  his 

administratrix,  1125 
agent  appointed  by  mortgagee,  latter  not  in  possession,  ib. 
agent  of  mortgagor,  is,  1124 
agent's  expenses  allowed,  ib. 
charging  order,  receiver  instead  of,  86 
deed  of  a,ppointment,  728,  1109,  1124 
estates  dispersed,  728,  1109 
expenses  of,  mortgagee  when  allowed,  728 
joint  receiver,  mortgagor,  and  creditor,  1125 
mortgagee, 

cannot  appoint  himself  receiver,  743 
mortgagee  joining  in  appointment,  1126 
mortgagor  not  receiver  for  mortgagee  695 
notice  to  quit  under  4  Geo.  2,  o.  28,  1125 
possession  of  receiver  is  possession  of  mortgagor,  1124 
power  of  sale  not  affected  by,  257,  1125 
salary  of  agents,  1124 
Statute  4  Geo.  2,  c.  28,  709,  1125 

RECEIVER  UNDER  LORD  CRANWORTH'S  ACT, 
Stat.  23  &  24  Vict.  c.  145,  ss.  11—32,  261 
agent  of  mortgagor,  262 
appointed,  how,  261 
commission  to,  262 
insurance  by,  ib. 
powers  of,  ^6. 
removal  of,  ib. 
who  entitled  to  appoint,  261 

RECOGNIZANCE, 

by  statute  and  common  law,  46 
inrolment  of,  ib. 
registry  in  Yorkshire,  98 

and  Middlesex,  ib. 

RECONVEYANCE, 

agreement  for,  whether  shews  a  mortgage,  29 

costs,  760 

presumption  of,  919,  1096 

RECOVERY, 

was  necessary  to  bar  remainder  on  estate  tail  on  an  equity  of 

redemption,  34 
by  mortgagor  did  not  bar  mortgagee,  738 
by  mortgagor  tenant  in  tail  let  in  mortgage,  328 

RECOVERY  OF  LAND.    See  Ejectment. 
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RECTORY, 

judgments  do  not  affect,  62,  343 

specifically  allotted  to  a  prebend,  may  be  charged,  343 

RECTORY  IMPROPRIATE, 

mortgage  of,  like  any  other  species  of  real  estate,  350 
Statute  of  Limitations,  350 — 2 

REDEMPTION, 
account, 

different  uses  in  proviso  for  redemption,  41,  1080 — 5 
administration  de  bonis  non,  by, 

when  mortgage  by  executor,  1073,  1080 
adverse  claim  by  mortgagor,  1100 

all  persons  interested  in  equity  of  redemption  may  redeem,  1072 
annuity,  1093 
appointment — right  of  redemption  follows  title  prior  to  mortgage, 

41,  1084 
assignment  of  debt  on,  735,  1079 
bankruptcy, 

trustee  in,  1076 

revesting  legal  estate  by  payment,  1077 
before  the  day,  no,  27,  1087—8 
benefit  building  societies,  1060 
cestuis  que  trust  numerous,  1073 
clandestine  mortgages — none,  374 
committee,  of  lunatic,  1080 
contract  for  purchase,  1079 

contribution  between  tenant  for  life  and  remainderman,  1094 
costs, 

higher  or  lower  scale,  1098 — 9 

refusal  of  tender,  how  affects,  1088 

taxation  of,  1099 

of  all  persons  claiming  under  mortgagee,  798 
creditors,  when,  1073,  8 
Crown,  1090 

deliveiy  up  of  deeds  on,  1097 
delivery  of  possession,  1096 
demurrer,  520 
deposit  of  title  deeds,  1091 
derivative  mortgagee,  1099 
devisee,  1076 
dismissal  of  action  for, 

equivalent  to  foreclosure,  1025,  1099 

not  when  for  want  of  prosecution,  1099 
dispute  mortgagee's  title,  mortgagor  cannot,  715,  1071 
distinct  portions  to  distinct  mortgagees,  1092 
dowress,  1078 

equitable  mortgage  by  deposit,  322 
equity  of  redemption.     See  Equity  of  Redemption. 
estoppel,  mortgagor  estopped  to  dispute   mortgagee's  title  on, 

715,  1071 
executor,  1079 

executors  refusing  to  act,  1072 
executor  mortgaging,  his  representative  redeems,  1073,  1080 

4  o 
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BEDmLVTWN— continued. 

first  mortgagee  should  accept  payment  from  subsequent  incum- 
brancer, without  redemption  suit,  1079 
first  mortgagee  not  appearing  at  hearing,  ib. 
foreclosure  and  redemption  reciprocal,  26. 
foreclosure,   dismissal   of  action   for  redemption  equivalent   to, 

1025  1099 
fraud,  loss  of  right  by,  4  &  5  Wm.  &  M.  c.  16,  374 
guardian,  1080 
heir,  1076 

husband  and  wife,  1079 
impeaching  securities,  1100 
infant,  1080 

Inns  of  court,  jurisdiction  in,  1033 
joint  mortgagors,  1079 
jointress,  1078 

judgment  creditor  between  two  mortgagees,  1080 
judgment  for  redemption,  1088 — 94 
land  tax — redemption  of,  796,  1094 
Lands  Clauses  Consolidation  Act,  1100,  1160 
legatees  of  mortgagor,  when,  1073 
lost  deeds.     See  Title  Deeds. 
mala  fides  of  mortgagor,  1073 
married  woman,  1079 

mortgagee,  personal  representative  of  mortgagor,  1100 
mortgagee  part  owner  of  equity  of  redemption,  1092 
no  redemption  before  day,  27,  1087,  8 
notice  to  redeem,  1087 

conveyance  treated  as  mortgage,  ib. 

payment  of  six  months  in  advance  instead,  ib. 

equitable  mortgage  by  deposit,  322 
ofier  to  redeem,  1086 
one  may  be  entitled  to  redeem,  though  other  cannot  enforce 

payment,  26 
papist  lunatic,  1080 

parol  evidence  of  right  to  redemption,  18 
partial  interest  in  equity  of  redemption,  1079 
parties,  1073—5.     JSee  Parties. 
pension,  1093 

persons  entitled  to  redeem,  1076 — 80 
pledge  of  chattels,  revests  on,  579 
policy,  1093 

prior  mortgagee  refusing  payment  from  second,  1079 
priorities,  redemption  follows,  1 094 

production  of  documents,  1098.    See  Production  of  Documents. 
proviso  for,  omitted,  18 
puisne  incumbrancer,  1078 
reconveyance,  1096 

redemption  and  foreclosure  united  in  same  person,  1091 
refusal  of  executors  or  trustees  to  redeem,  1072 
remainderman's  right  when  tenant  for  life  will  not  contribute, 

1095 
release  of  equity  of  redemption,  21,  55,  734,  1037,  1100 
revocation  of  will  by  new  limitation  of,  under  old  law,  1086 
scale  of  taxation,  1008 — 9 
set-oflF,  1093 
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settlement  of  equity  of  redemption,  1079 
several  mortgagors  and  mortgagees,  1091,  4 
several  owners  and  partition,  1092 
Stat.  7  Geo.  2,  o.  20,  696,  &o. 
Statute  of  Limitations, 

acknowledgment  of  debt,  327,  931—5 

actions  when  barred,  927 

adverse  possession  between  parties  claiming  equity  of  re- 
demption, ib. 

allegations  in  claim,  935 

circumstances  taking  case  out  of  rule,  929 

contract  for  purchase  of  equity  redemption,  930 

conveyance  by  mortgagee  subject  to  mortgage,  929 

demand  not  sufficient  to  take  ease  out  of  statute,  ib. 

demur  or  plead,  928 

devise  of  land  as  mortgaged  estate,  930 

disabilities,  936 

equitable  tenant  in  tail,  926 

equity  of  redemption,   adverse   possession  as  between 
claimants  of,  927 

express  trusts,  ib. 

fraud  concealed,  928 

fraud  or  oppression,  929 

husband  and  wife,  926 

mortgagee  in  possession  under  rightful  title,  933 

mortgagee  submitting  to  redemption,  930 

mortgagor  in  possession  of  part,  ib. 

old  law,  925 

parol  evidence,  930 

plea  or  demurrer  by  mortgagee,  928 

recital  in  assignment,  935 

remainderman,  933 

retrospective,  932 

surrender  to  use  of  wiU  of  mortgagee,  930 

tenant  for  life, 

mortgagee  purchasing  from,  933 

tenant  in  tail,  926 

tenant  by  curtesy,  acknowledgment  to,  935 

time  once  begun  to  run  always  runs,  925 

time  accounted  for,  930 

Welch  mortgage,  327 

stat.  does  not  apply,  ib. 
unless  20  years  after  satisfaction,  ib. 
stock  mortgages,  1093 
sub-mortgage,  1091 

subsequent  mortgagees  redeeming,  1095 
successive  mortgagees,  1090 
surety,  1093 
tacking,  1092 
tenant  for  life,  1079 

only  compelled  to  keep  down  interest,  1095 

mortgagee  of,  1079  ^ 

tenant  for  life  and  remainderman,  1094 
tenant  by  the  curtesy,  935,  1078 
tender— efifeot  of  refusal,  1088 

4  0  2 
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REDEMPTION— conimweti. 
time  for,  1087 

not  enlarged,  1025 

not  before  the  day,  27,  1087,  8 

several  mortgages  and  but  one  period,  1088 
title  to  mortgagor's  estate  must  be  shown,  1072 
title  deeds— right  to,  on, 

affidavit  of  documents,  1097 

delivery  up  of,  ib. 

loss  of.    iSee  Title  Deeds. 

partial  interest,  1097 

production  of;  1098 

purchasers,  1097 

settlement  of  mortgage  debts,  ib, 
on  distinct  estates,  ib. 
two  estates  in  one  mortgage,  1096 

second  mortgagee  on  one  estate  onh',  ib, 
trustee  refusing  to  act,  1072 
volunteers,  1078 
Welch  mortgage,  326 

REDEMPTION,  WHO  MAY  REDEEM, 

administrator  de  bonis  non,  when  not,  1073,  1080 
all  persons  interested,  1072 

appointment,  persons  claiming  in  default  of,  1078 
assignee  of  mortgagor,  1076 

though  equity  of  redemption  long  abandoned,  ib. 
bankrupt  not,  ib. 
bankrupt's  trustee,  ib. 
committee  of  lunatic,  1080 
creditor  suit,  plaintiff  in,  1073,  8 
Crown  or  its  grantee,  42,  1078 
curtesy,  tenant  by,  1078 
devisee,  1076 

heir  not  necessary,  ib.' 

unless  will  to  be  established,  ib. 
dowress,  1078 
elegit,  tenant  by,  i6, 
executor's  representative,  1073,  1080 
executor  of  mortgagor,  when,  1079 
guardian,  1080 
heir,  1076 

husband  and  wife,  1077 
husband's  creditors,  when,  ib. 
insolvent  mortgagor  not,  1076,  7 
joint  mortgagor  not  alone,  1079 
jointress,  1078 
judgment  creditor,  1076 

under  old  law,  ib. 
„       1  &    2  Vict.  c.  110,  ib. 
„      27  &  28     „     0.  110,  71,  1076 
Lands  Clauses  Consolidation  Act,  Company,  1100,  1160 
legal  right  determines  equitable  right,  1094 
legatees,  when,  1073 
lessee  subsequent  to  mortgage,  711 
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EEDEMPTION,  WHO  MAY  EEDEEM— cojiimwed 
lord  claiming  by  escheat,  1078 
mortgagee,  subsequent,  ih. 
partial  interest,  1079      • 
power,  persons  in  default  of  appointment,  1078 
remainderman,  1079 
reversioner,  ib. 
sequestrator,  1078 
statute,  tenant  by,  A 
subsequent  mortgagees,  ib. 
tenant,  when,  711,  1078 
tenant  by  curtesy,  1078 
tenant  for  life,  1079 
voluntary  grantee,  1078 
Welch  mortgage,  326 
wife  surviving  husband,  when,  1079 — 80 

EEGISTRATION, 
annuity,  94 
assignee,  109 

bill  of  sale.  See  Bills  of  Sale  Acts. 
companies'  mortgages.  See  Railway. 
Counties,  in, 

attestation  of  memorial,  88 

assignment  registered  does  not  make  effectual  unregis- 
tered lease,  109 
counties  and  places, 
Ireland,  88 

Kingston-upon-Hull,  87 
Middlesex,  ih. 
York,  ib. 
copyholds,  88 
Crown  excepted,  183 
deeds,  87,  109 

notice  of  unregistered,  109 
deposit  of  title  deeds  not  within,  88 
documents  within  Acts, 

agreement  for  mortgage,  88 
assignment  of  legacy,  89 
equitable  incumbrances,  88 
instruments  not  under  seal,  ib. 
immediate  registration  advisable,  89 
informal  registration,  no  priority  gained  by,  109 
judgments,  97—98 

benefit  of  English  Registry  Acts  not  reserved  to,  109 
otherwise  in  Irish  Acts,  ib. 
Land  Kegistry  Act,  1862,  effect  on,  90 
Land  Transfer  Act,  1875,  effect  on,  91 


memorial  of  registry,  ih. 
search,  114 
Statutes 

2  &  3  Anne,  c.  4,  87 

5  „      0.  18,  ib. 

6  „      c.  2  (Irish),  87,  8 
„       „      c.  35,  87 

Digitized  by  Microsoft® 


1302  INDEX. 

REGISTRATION— con^mwet^. 
Counties — continued. 

Statutes — continued. 

7  Anne,  c.  20,  87 

8  Geo.  2,  0.  6,  i6. 

37  &  38  Vict.  c.  78,  s.  8,  89 
wills,  87  ' 

Irish,  how  far,  89 

heir — mortgage  by,  when  will  not  registered,  ib. 
Vendor  and  Purchaser  Act,  1874,  ih. 
County  Courts, 

registration  of  judgments  in,  102 
equitable  mortgages,  priority  by,  88 
freight,  registry  Acts  do  not  apply  to,  £>73 
further  advances,  tacking,  v.  registered  incumbrances,  112,  3 
Indian  Registration  Acts,  115 

unregistered    deeds   have   no    effect    notwithstanding 
notice,  ih. 
Ireland,  88,  9 
judgments, 

Counties,  in,  97 — 8 
County  Courts,  in,  102 
Crown  debts,  182—4 
search,  effect  of,  114 
Stat.  1  &  2  Vict.  c.  110,  99 
Common  Pleas,  98 
mandamus  on  refusal  to  register,  99 
member  of  company,  ib. 
memorandum  for,  ih. 
name  of  defendant,  in,  98 
registry,  county,  in,  as  well  as  in  C.  P.,  99 
Stat.  23  &  24  Vict.  o.  38,  102 
27&28    „     c.  112,  i6. 
Kingston-upon-Hull,  87 
Land  Registry  Act,  90 
Land  Transfer  Act,  91 
Merchant  Shipping  Acts.     See  Ships. 
Middlesex,  87 
names  in  registry, 

of  plaintiff,  102 
„  defendant,  98,  102 
notice.    See  Notice. 
priority.     See  Priokitt, 
recognizances,  98 
re-registration  of  judgments, 

'  creditors,'  meaning  of,  100 

distinction  between  English  and  Irish  Acts,  ih. 
Crown  debts,  182,  4 
interval  of  five  years,  effect  of,  100 
Ireland,  101 

lord  taking  by  escheat,  100 
Palatinate  Courts  of  Durham  and  Lancaster,  101 
Stat.  2  &    3  Vict.  c.  11,  s.  4,  99 
18  &  19    „     c.  15, 101 
ships.     See  Ships. 
statutes  merchant  and  staple.  9§ 
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Statutes  :  23  &  24  Vict.  c.  38,  68 

27  &  28      „     0.  112,  69 
tacking  notwithstanding,  112,  3 

Ireland,  contra,  112,  827 
unregistered  mortgage  prevails  over  subseqnent  registered  judg- 
ment, 109 
wills,  87,  9 
York,  87 

RELATION   BACK, 

bankruptcy,  125,  174 
composition,  none,  125 
Crown  not  affected  by,  174 

RELEASE  OF  EQUITY  OF  REDEMPTION,  21 
agreement  for,  must  be  in  writing,  1100 
alters  the  property,  1037 
covenant  for  further  assurance, 

cannot  be  required  under,  30 
set  aside,  money  belongs  to  heir,  1100 

„         inadequacy  of  value  insufficient  ground,  734 

RELEASE  OF  MORTGAGE  DEBT, 
accord  and  satisfaction,  1168 
declarations  which  amount  to,  1156,  7 

REMAINDERMAN, 

apportionment  of  mortgage  debt,  1094 
foreclosure,  1011 
party,  not  necessary,  ih. 
redemption  by,  1079 
redemption  of  land  tax,  1094,  5 
tenant  for  life,  remedies  v.,  418,  880 

REMEDIES, 

may  be  pursued  all  at  once  by  mortgagee,  723 — 7,  1028,  30 

RENEWAL  OF  LEASEHOLD, 

effect  of,  242—3,     See  Lease. 

RENT, 

sheriff  seizing  when  rent  due,  139 

RENT  CHARGE, 

railway — vendor  no  lien  for,  410 
stamp,  667 

RENTS  AND  PROFITS, 

account  for,  mortgagor  not  bound  to,  694 — 6 
'  advance,'  effect  of  word  as  applied  to,  294 
'annual  rents  and  profits  '  meant,  whe.i,  272 
apportionment,  888 
debts, 

charged  on  corpus  or  rents,  when,  273,  294 
discharge  of  portions,  as  soon  as  rents  could  have  raised,  272 
fee,  devise  of  '  rents  and  profits '  will  carry,  270 
mortgage  authorised  or  confined  to  annual  rents,  ih. 
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BENTS   AND   FROFYI^— continued. 

natural  meaning,  by  yearly  rents,  271 

exceptions,  i6. 
occupation  rent,  1106 
portions  out  of,  272 — 4 
'  rents  and  profits,'  270,  &o. 
sale  not  ordered,  if  contrary  intention  clear,  272 
sale  when  authorised,  294 

'  set,  and  farm  let,  and  out  of  rents  pay  debts,'  sale  not  au- 
thorised, ib. 

REPAIRS, 

allowance  for,  746,  1110 

interest  on  advances  for,  1111 

investment  in,  under  Railway  Acts,  1160,  1 

mortgagees,  duties  as  to,  746,  1110 

tacking,  ib. 

tenant  for  life,  419,  1142 

REPURCHASE— RIGHT  OF, 

commission  not  chargeable,  744 
devolution  of  purchase-money  in  case  of,  29 
strict  performance  necessary,  22 

REPUTED  OWNERSHIP,  444—58.    See  Bankrupt. 

RESCISSION  OF  CONTRACT, 

stoppage  in  transitu,  609 — 10 

RESIDUE. 

See  Payment  of  Mortgage  Money. 

RESPONDENTIA,  577 

RESTRAINT  ON  ANTICIPATION,  208—11 

RESTS.     See  Mortgagee. 

RETAINER, 

executor,  41,  196,  217 

devisee,  420 

heir,  ib. 

solicitor,  626 

trustees  against  "settlor  tenant  for  life,  461,  8 

REVERSION, 

covenants  following,  719 

equity  of  redemption  different  from  reversion  after  term,  377 

reversioner  may  redeem,  1079 

sale  of  dry,  instead  of  foreclosure,  992 

REVERSIONARY  INTERESTS, 
dealings  with,  891 
interference  by  court,  ib. 
mortgage  of,  893 
privity  of  father,  ib. 
receiver,  892 

Sale  of  Reversions  Act,  893 
setting  aside  mortgages  and  sales,  891—3 
value,  how  ascertained,  892 
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BEVIVOE, 

foreclosure  decree  not  opened  by,  1028 
for  costs,  76 

REVOCATION  OF  WILL,  33,  1086 

EIGHT  OF  PRE-EMPTION, 
construed  strictly,  20 
mortgagee  may  stipulate  for,  ib. 

agreement  at    time  of   loan  to   sell  at  fixed  sum  on  default, 
diflfers  from,  20,  5 

ROMANS, 

mortgages  among  the,  2 

RULES  OF  COURT, 

set-ofif  of  costs,  630 
warrant  of  attorney,  166 

RUNNING  ACCOUNT, 
surety,  1137 


SALARIES, 

when  assignable,  199,  200 

SALE, 

administration  suit, 

mortgagee  selling  in,  1031 

personal  estate  deficient,  993 
advowson,  341,  702,  745 
annuity,  to  raise  arrears  of,  298,  725 
auction  or  private  contract,  251 
bankruptcy — sale  in,  387 — 393 
biddings,  257,  391,  1033 

opened,  1033 
Chancery  Amendment  Act,  999 — 1001 
chattels  personal,  442 

collateral  securities,  proceeding  on,  after  sale,  1027 
colonies,  992 

conduct  of  sale,  391,  1033 
costs  of,  in  administration  suit,  1031 
Crown,  grant  of  legal  estate  from,  1003 
deficient  security,  993 
defective  security,  ib. 
deposit  of  title  deeds,  321 
dower — subject  to  or  free  from,  36 
equitable  depositary,  320 
escheat,  1003 
executor's  power  to  sell  land,  288 — 93 

under  Stat.  22  &  23  Vict.  c.  35,  291 
executors  of  mortgagee,  where  one  executor  is  mortgagor,  993 
foreclosure  suit — sale  in,  992 — 8 
foreclosure  or  sale,  prayer  in  alternative,  994 
forfeiture  to  Crown,  1003 
infant  mortgagor  or  heir,  994 — 8 
injunction  against  sale  after  oflfer  to  redeem  refused,  251 
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SALE — continued. 
Ireland,  992 
judgment  creditor,  66 
loss  of  title  deeds  by  mortgagee,  sale  necessary  by,  750 

See  Title  Deeds. 
mortgagee  consenting  to  sale  by  court,  1031 
part  of  security, 

sale  of  part  and  foreclosure  of  other  part,  1034 
pledge,  583 
policy  of  insurance,  512 

sale  of,  when  simply  assigned  as  security,  1034 
none,  where  trust  to  receive  the  policy  monies  when 
payable,  ib. 
portions— to  raise,  270— 2,  275 
power  of. 

Act  to  facilitate  proof  of  title,  263 

action  for  sale,  though  power,  258,  802 

advertisement  not  necessary,  251 

assignee,  when  can  exercise,  254,  659 

'  assigns '  should  never  be  omitted,  248,  254 

attendant  term — purchaser  entitled  to,  before  late  Act, 

256 
clause  protecting  purchaser  against  irregularities,  253 

Stat.  22  &  23  Vict.  c.  35,  292 
concurrence  of  mortgagor,  248 
costs  of  suit  for  sale,  268,  802 

creditor  with  power  of  sale  made  trustee  under  trust 
deed,  257 

purchase  by,  ib. 
default,  evidence  of,  253 
different  modes  of  creating,  247 
executors,  288 — 93 

executors,  not  heir,  entitled  to  exercise,  248 
fiduciary  character,  253 
first  and  second  mortgagees  joining,  255 
foreclosure  not  prejudiced  by,  247 
form  of,  ib. 

implied,  power  not  implied  in  subsequent  deed,  253 
injunction  against  exercise,  when,  251 — 2 
irrevocable  when,  554,  737 
joint  account,  256,  302,  1038 
Land  Transfer  Act,  1875,  263. 
Lord  Cranworth's  Act,  259 
Lord  St.  Leonards'  Act,  264,  291 
money  paid  under  threat  of  sale,  253 
'  month,'  250 

Stat.  13  &  14  Vict.  c.  21,  ib. 
'  mortgage,  annuity  or  otherwise '   authorises  a  sale, 

287 
mortgagee  cannot  purchase,  257 
mortgages  with  power  of  sale,  247 — 259 
mortgagor  purchasing,  257 
notice  of  sale,  249 

persons  paramount  to  mortgagor,  when  not  given 

to,  249 
trustee  for  sale  must  give,  253 
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SALE — continued. 

power  of — continued. 

power  to  mortgage,  whether  authorises  a  mortgage  with 

power  of  sale,  293 
price — best  to  be  obtained,  252 
second  mortgagee  may  purchase,  258,  1027 
setting  aside  sale,  when,  251 
special  conditions,  250 
Statute  of  Limitations, 

exercise  of  power  though  debt  barred,  258,  1027 
Statutes : 

23  &  24  Vict.  c.  145,  259 
25  &  26     „     c.  53,  90 
38  &  39     „     c.  87,  263 
sub-mortgagee, 

power  wrongfully  given  by  mortgagee,  1073 
whether  power  continued  to,  254 
surplus  produce  of  sale,  when  to  executor  and  when  to 

heir,  258—9 
surviving  trustee  or  assignee,  when  can  exercise  power, 

254 
transferee  may  sell,  ib.  659 
trust  and  not  power,  256 
trust  for  sale  in  trustee,  253 
trust  of  sale  monies,  258 
trustee  for  sale,  reasonable  notice  by,  253 
two  distinct  mortgagees  selling,  255 
waiver  of  notice,  250 

by  whom  power  may  be  exercised,  254 
private  contract  or  public  auction,  251 
pro  confesso,  sale  on  action  for  foreclosure  taken,  1020 
purchaser  exempt  from  inquiry,  253,  282,  6 
receipt  for  purchase  money,  260,  4 
reversion  mortgaged,  992 
second  mortgagee  may  buy  from  first,  258 
set  aside  against  creditors,  520 

Stat.  15  &  16  Vict.  c.  86,  999—1001.     See  Foreclosuee. 
'stock,  591 

surplus  proceeds,  to  whom,  258 
term,  sale  of  reversion  after  mortgage  of,  995,  1033 
title  deeds,  sale  necessary  by  loss  of,  750 
trustees,  sale  by,  for  portions,  270,  2,  5 

SALE  OF  KEVERSIONS  ACT,  893 

SALE  OR  MORTGAGE, 
what  authorises,  270 

SALE  UNDER  15  &  16  VICT,  c,  86,  999—1001 
See  FoEECiiOSUEB. 

SALVAGE  MONEY, 
lien  for,  601,  4 


SARK,  ISLE  OF, 

a  home  port,  572 
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SATISFIED  TERM, 
Act,  227 

SCIRE  FACIAS,  141 

Crown  did  not  require,  177 
Jud.  Act — motion  instead,  135,  141 
members  of  company,  v.,  141,  146 
suggestion  of  breaches,  141 

SCOTCH  JUDGMENT, 

extension  to  England  and  Ireland,  and  vice  versA,  1023 

SEARCH, 

Court  rolls,  790 
judgments,  114 
registry,  i6. 

SECOND  MORTGAGE, 

disadvantages  of,  373 

SECRETARY  OF  COMPANY, 
mortgage  of  shares  by,  456 
notice  to,  775 

SECURED  CREDITOR.    See  Bankeuptct. 

'SECURITIES  FOR  MONEY,' 
mortgage  passes,  1047 

SECURITY, 

receiver,  1122 

SEPARATE  ACCOUNT, 
stop  order,  770 

SEPARATE  ESTATE.     See  Husband  and  Wifk 

SEQUESTRATION, 

amending  writ  for  interest  after  1  &  2  Vict.  c.  110,  347 

arrears,  confined  to,  when,  344 

bankruptcy,  in,  348 — 60 

benefice,  process  against  profits  ,of,  345 

bishop,  directed  to,  ih. 

chancery — sequestration  from,  348 

church  living,  345 

costs  of,  347 

de  bonis  ecdedastids,  345 

first,  whole  property  taken  under,  346 

indemnity  by  creditor,  when,  347 

interest,  346 

judgment  creditor,  344 

Stat.  27  &  28  Vict.  c.  112,  69—70 
priority,  347 
process  explained,  345 
publication  of,  ib. 
redemption  by  sequestrator,  1078 
satisfaction  on  judgment,  when,  345 
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SEqUESTUkTlOm—continiced. 
separate  estate,  86 
sequestrators,  powers  of,  346 
Statutes : 

12  &  13  Vict.  0.  69,  347 

34  &  35     „    c.  45,  349 
stipend  of  bankrupt,  348 

„        „   curate,  349 
suit  by  sequestrator,  when,  346 
two  sequestrations,  ib. 
what  can  be  taken  under,  ib. 

SET-OFF, 

agent,  debt  of,  cannot  be  set  off  v.  purchase  money,  406 

arrears  of  interest  on  mortgage  against  arrears  of  interest   on 

legacy,  888 
bankers,  joint  account  against  separate  account,  597 
bankruptcy,  1135 

charterer,  for  advances  against  prior  mortgagee,  566 
company, 

dividend  against  debt,  456 

salary  of  director  against  debt,  ib. 
costs  between  clients,  solicitor's  lien  how  affected,  629,  30 
interest  on  rents  against  rents,  875 
legacy  against  debt  of  legatee,  281,  619 
mortgagor  v.  mortgagee,  1093 
real  estate,  interest  in,  not  set  off  against  debt,  619 
rents  against  interest  in  complicated  accounts,  875 
surety,  1134 
solicitor's  lien  for  costs, 

claim  for  negligence  against,  640| 

SETTLED  ACCOUNT, 
opening,  1116 

SETTLEMENT, 

foreclosure,  by  parties  claiming  under,  1006,  14,  74 

fraudulent  under  27  Eliz.  c.  4.     See  Fkauddlent  Settlements 

UNDER  27  Eliz.  c.  4. 
redemption,  by  parties  claiming  under,  1079 
void    under    13   Eliz.    c.    5.      See    Fraudulent    Conveyance 
UNDER  13  Eliz.  c.  5. 
„  „     B.  A.,  1869,  s.  91.     See  Bankruptcy. 

SEWERS  ACTS, 

mortgage  under,  1152 

SHARES, 

calls  on,  mortgagee's  liability  for,  1159 

charging  order  on,  82 

deposit  by  secretary,  456 

director's  qualification  not  lost  by  mortgage  of,  694 

indemnity  v.  calls  to  legatee,  942 — 3 

judgments,  whilst  mortgagee  owner,  1159 
mortgage  of,  by  directors,  455 
Mortmain  Act,  339 
order  and  disposition,  455 — 6 
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SHARES — continued. 
notice,  456 

order  not  acted  on  in  lifetime,  484 
order  and  disposition  clause,  455 — 6 
trust  of,  provision  in  articles  as  to,  456 
trustee  mortgaging,  783,  823 

SHERIFF, 

bankruptcy,  execution,  how  far  valid  in. 
See  Bankeuptcy. 

SHIPS, 

appropriation  of  goods  and  assent  of  carrier  or  ship-owner,  485 
'  appurtenances,'  what  passes,  575 
bankruptcy,  559,  562,  564,  5 

unregistered  transfer  of  mortgage,  565 
beneficial  interests  recognised,  560,  4,  5 
bill  of  lading,  when  changes  property,  485 
bill  of  sale,  556 

„        bottomry,  whether  treated  as,  567 
Bills  of  Sale  Acts,  661 
British  ships — supplies  to,  606 

no  lien  till  suit,  607 
bottomry  bond,  566 — 571 

cargo,  570 

communication  with  owners,  570 — 1 

conflict  of  laws,  567 

costs,  572 

extent,  to  what,  668 

foreign  port,  571 

form  of,  567 

fraud  relieved  against,  672 

freight,  570 

funds,  there  must  bfe  no  funds,  569 

home  port,  572 

injunction  v.  Admiralty  Court,  ib. 

maritime  risk  essential,  569 

marshalling,  570 

payable,  when,  569 

priority — the  last  has,  572 

property  of  ship  is  not  transferred  by,  ih. 

ship,  freight,  and  cargo,  on,  570 

subsequent  advances  beyond,  566 

who  may  give,  568 

for  what  bond  may  be  given,  ih. 
capture  of,  effect  on  mortgage  of,  751 — 2 
cargo,  675 — 6 

'appurtenances'  include,  575 

assignment  of,  as  security,  ih. 

future,  assignment  of,  valid,  ih. 

lien  of  consignee  of  ship  on,  602,  603 

master's  power  over,  575 
not  supercargo,  576 

mortgage  of  ship  does  not  carry,  575 

mortgage  of,  ih. 

pledge  of,  ib.  • 
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SH.I'PS— continued. 

cargo — continued. 

Kegistry  Acts  do  not  apply  to,  575 
respondentia,  577 
sale  of,  575 

shipper  reimbursed  by  ship-owner,  576 
certificate  of  mortgage,  559 
certificate  of  registry, 

only  used  for  navigation  of  ship,  560 
pledge  of,  illegal,  i&. 
charter-party,  653 
collision,  lien  for  damages,  607 
consignor,  while  matter  in  agreement,  may  make  cargo  over  to 

another,  486 
contracts  of  mortgagor,  whether  bind  mortgagee,  562 
covenants,  action  on,  though  bill  of  sale  void,  588 
demise  of  ship,  effect  on  lien  for  hire,  602 
equitable  mortgage  of,  valid,  560,  4,  5 
freight,  572—575 

definition,  572, 
future,  mortgage  of,  ib. 
general  average,  no  lien  on  for,  603 
lien  of  ship,  owner  for,  ii. 
mortgage  of,  572 

mortgagee  of  ship  entitled  to,  573 
ownership  of  vessel,  follows,  ib. 
payable  when,  574 
Eegistry  Acts  do  not  apply  to,  573 
general  ship, 

ownership  of  goods  shipped  on,  486 
goods  at  sea  or  abroad, 

order  and  disposition,  486 
what  a  valid  equitable  assignment  of,  ib. 
guardian — repairs  of,  by,  564 
hire  of,  lien  on  cargo  for,  when,  602 
hypothecation,  efiect  of,  by  master,  565 
infant,  560,  4,  5 

vendor  a  trustee  for,  565 
insurer  of,  564 
lien  on.     See  Lien. 
limitation  of  liability  on  collision,  607 
lunacy,  560 
maritime  liens, 

common  law,  604 
foreign  ships,  i&. 
Stat.  3&4  Vict  c.  65,  i6. 
maritime  securities, 

last  in  date  prefen-ed,  572 
market  overt,  none  for,  556 
master  of,  565 — 6 

authority  over  proceeds  of  sale,  566 
charterer,  advances  by,  ib. 
charter-party,  advances  under,  ib. 
communication  with  owners,  570—  1 
hypothecation  of  ship,  565 
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SHIPS — contwued. 

master  of — continued. 

lien  of, 

freight  under  special  charter-party  for,  565 — 6 
outlay,  for,  565 

wages,  none  for,  at  common  law,  ib. 
Stat.  7&8  Viot.c.  112,  605 

part-owner,  rights  of,  when,  568 

powers  of,  565 

repairs,  no  lien  for,  ih. 

sale  of  ship  and  cargo  by,  when,  575 

wages  of,  in  priority  to  bottomry  bond,  606 
mortgage  of,  556 — 576 

bankruptcy  of  mortgagor,  how  affects  mortgagee,  454, 
558 

certificate  of  mortgages  and  rules,  559 

entry  of  discharge  of,  575,  561 

owner,  mortgagee  to  be  deemed  owner,  how  far,  557 

power  of  sale,  557,  563 

priority  of,  557,  9,  562 

registration  of,  557,  560,  562 

tacking,  563 

transfer  of,  558 

transmission  of  interest  in,  and  entry  thereof,  ih. 
mortgagees, 

contracts  as  to  ship,  how  far  bind,  562 — 3 

not  taking  possession,  562 
mortgagee  in  possession, 

powers  of,  563 
order  and  disposition,  454 
part-owners, 

lien  of  for  repairs  and  outfit,  G02 

share  in  profits,  when  security  exacted  from  managing 
owner,  672 

tenants  in  common  of  hull,  602 
penalties  on  owners,  564 

mortgagee  not  liable,  ib. 
pledge  of  policy  on  ship,  ih. 
port  charges,  no  lien  on  cargo  for,  603 
priority,  657,  560,  2 

subsequent  advances,  562 
proceetts  of  sale  of,  agreements  as  to,  565 
receipt  by  master  of  boat,  435 
registration  of  mortgage  of,  557,  561 

by  attorney  without  authority,  561 

effect  of  non-registration,  662 

priority  from,  ih. 
respondentia,  577 

definition  of,  ih. 

communication  with  owner  of  cargo,  ib. 
repairs,  564,  5 

sale  of  ship  by  mortgagee,  563    • 
salvage,  lien  for,  on  goods  on  board,  602 

on  ship,  604 
ship's  husband,  powers  of,  as  to  charter  party,  566 
solicitor's  lien  on,  as  property  recovered,  638 
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SHIPS — continued. 

'  shipping  goods  on  consignee's '  own  vessel,  486 
stamps,  673 
Statutes : 

7  &    8  Vict.  c.  112,  605 
18  &  19     „     0.  91,  560 

24  &  25     „     c.  10,  605,  6 

25  &  2Q     „     0.  63,  560 
subsequent  advances  for  equipment,  566 
subsequent  mortgagees  first  procuring  indorsement,  559 
tacking,  563 

transfer  of  ships  or  shares  therein,  556 
trusts, 

no  notice  of,  in  registry,  559 

recognized  by  Courts,  560,  4,  5 
vendor's  lien,  none,  602 
wages  of  seaman,  remedy  for,  605 
wilful  default,  563 

SHIPPING  AGENT, 
lien  of,  600 

SIMPLE  CONTRACT, 

specialty  and,  are  nov!  pari  passu,  195 

rent  is  a  specialty,  ih. 
Stat.  32  &  33  Vict.  c.  46,  ib. 

SOLICITORS, 

accounts  opened,  when,  896 

agreements  between  solicitors  and  clients,  751,  896 
'attorney,'  'solicitor'  substituted  for,  159 
bankruptcy — sale  in, 

same  solicitor  of  assignees  and  mortgagee  cannot  conduct 
sale,  391 
bill  of  costs, 

interest  on,  877 
change  of,  631,  2 
charge  under  Stat.  23  &  24  Vict.  c.  127,  636—640 

Act  applies  to  all  property,  637 

adniinistration  suit,  ih. 

costs  of  application,  639,  40 

court  in  which  application  to  be  made,  638 

death  of  solicitor,  639 

declaration  of  lien,  636 

garnishee  order,  639 

infant,  637,  8 

limited  to  client's  share,  637 

married  woman,  640 

mortgage  by  client,  639 

notice  of  lien,  ih. 

order  for  payment  out  of  fund,  636 — 7 

partition  suit,  638  , 

purchaser  for  value  without  notice,  636 

real  estate,  no  lien  on,  before  Act,  ib. 

receiver,  637 

•  recovered  or  preserved,'  ih, 

4  p 
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SOLICITOBS— continued. 

charge  under  Stat.  23  &  24  Vict.  c.  127 — continued. 

ship,  proceeds  of  sale  of,  638 

specific  security  ousts  lien,  640 

statute  an  additional  remedy,  639 

Statute  of  Limitations,  ib. 

stop  order,  640 

tenant  in  tail,  637 

title  of  application,  639 

town  agent,  638 
costs, 

executor  or  trustee  only  costs  out  of  pocket,  634 

mortgage  for  future,  751 

setting  aside  securities  from  clients  for,  897 
dealings  with  clients  regarded  with  jealousy,  895 
deeds — duty  to  inquire  for,  641 
defect  in  title,  when  liable  for,  ib. 

extorting  payments  from   mortgagor   under  threat  of  sale,  re- 
funding, 253 
fraud  of,  how  client  affected,  323,  783,  4,  849,  865 
fraud  known  to  solicitor,  whether  notice  to  client,  784 
gifts  to,  from  clients,  896 
hearing  of  cause,  cannot  prevent,. 631 
insufficient  value  of  security,  liable  for,  when,  640 
interest  on  balances,  877 

„        „    bills  of  costs,  *6. 
knowledge  of,  nature  of,  to  bind  client,  784 
lien  of,  624—636 

actively  enforced,  how  far,  626,  636 

administration  suit,  625 

agent  of  solicitor — not  beyond  agency  business,  634 

alimony,  628 

articles  besides  papers,  on,  626 

assignment  of,  635 

bankrupt  client,  626 

business  wrongfully  done,  640,  1 

change  in  firm,  effect  on,  632 

change  of  solicitor,  629,  631 

solicitor  discharging  himself,  631 

charging  order,  not  lost  by  obtaining,  640 

collusion  between  plaintiff  and  defendant,  631 

company — when  directors  carry  on  business  not  autho- 
rised, 625 

compromise  by  clients,  630 
collusion,  631 

corporation,  635 

costs  of  action,  lien  not  confined  to  deeds  and  papers,  626 

country  and  London  agent,  634 

death  of  client,  626 

death  of  solicitor,  639 

deeds,  production  and  delivery  of,  notwithstanding,  632 

delivery  for  special  purpose,  625 

detinue  v.  client,  628 

discharge  of  solicitor,  how  affects, 
when  by  himself,  631 
by  client,  ib. 
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SOJACITOBS— continued. 
lien  of — continued. 

equitable  jurisdiction  of  court,  630 
equities  binding  client,  629 
evidence — production  for,  632 
e  xecutor-^client, 

lien  for  costs  of  administration,  625,  633 

personal  security  of  executor  relied  on,  625 

priority  to  general  creditors,  ib. 

title  deeds  of  estate  not  subject  to  lien,  ib. 
firm  changed,  632 

dissolved,  631 
funds  in  court,  lien  on,  628 
fund  recovered — subject  to,  ib. 
incumbrance,  how  far  treated  as,  847 

but  see  Stat.  23  &  24  Yict.  c.  127,  636—40 
incumbrances  and  judgments  v.  client  prior  to,  847 
instruments  not  affected  by,  285 
London  agent,  634 
misconduct  of  solicitor,  640,  1 
mortgagor  and  mortgagee,  626 — 7 
new  solicitor, 

paying  off  debt,  delivery  of  papers  to,  632 
papers,  documents,  and   chattels  of  client,  subject  to 

624—8 
partner  of  client,  does  not  extend  to  partnership  debt, 

626 
possession  parted  with,  636 
practising  in  court  to  which  solicitor  does  not  belong, 

635 
production  of  papers  notwithstanding,  632 
receiver, 

no  lien  on  rents  after  appointment  of,  635 
refusal  to  proceed  without  money,  631 
renewed  lease,  lien  subject  to  mortgagee's  equity,  244 
representatives  of  solicitor,  639 
retainer,  right  of,  626 
set-off,  &c.,  between  the  parties,  629 

Gen.  Eule  at  C.  L.,  630 
special  purpose — papers  delivered  for,  627 
Statute  -of  Limitations,  635,  9 

action  barred  by,  lien  still  exists,  635 
Statute, 

23  &  24  Vict.  c.  127,  636—40 
stop  order,  to  protect,  628,  640 

costs  of,  640 
successive  solicitors, 

solicitor  paying  off  former  solicitor  has  no   lien, 
semb.,  629 
suit, 

papers  deposited  only  for  purposes  of,  625 
tenant  for  life,  627 
town  agent,  634 
town  clerk,  635 
treaty  for  loan,  627 
trustee's  solicitor,  no  lien  on  trust  fund,  633 

4  p  2 
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SOLlCnORS— continued. 
lien  of — continued. 

waived  or  forfeited, 

not  by  proceeding  against  client,  626 

will  of  client,  625 

Winding-up  Act  does  not  affect,  ib. 
mortgage  by  clients  to  solicitors,  895 — 7 
mortgage  for  costs,  751 

future  costs,  how  far,  ib. 

client — trustee,  ib. 

solicitor  disqualified — security  set  aside,  641 

Stat.    6  &    7  Vict.  c.  73,  751 
„     33&34     „     0.  28,  i6. 
mortgagee — solicitor,  857 
mortgagor — solicitor, 

concealing  his  charge,  856 
negligence  in  mortgage  transactions,  640 

damages  must  be  sustained,  641 

insufficiency  of  security,  ib. 

omitting  to  call  for  deeds,  ib. 

stop  order  omitted,  i6. 
notice,  through,  783 — 6 

constructive,  785 
purchases  by,  from  client,  895 
remuneration  to,  896 

Stat.  33  &  34  Vict.  c.  28,  ib. 
same  solicitor, 

for  trustee  in  bankruptcy  and  mortgagee,  cannot  conduct 
sale,  391 

for  mortgagor  and  mortgagee,  784,  857 
securities,  advised  by, 

liability  for  value  and  title,  641 
securities  taken  by,  from  client,  896 
settled  accounts  with,  opened  when,  ib. 
Statute  of  Limitations, 

when  runs  for  negligence,  641 

lien  remains  though  action  barred,  635 
taxation  of  costs,  804,  5 

after  payment,  only  where  gross  overcharges,  804 
town  agent,  634 
trustee  acting  as,  ib. 
undue  influence  hy,  895 
warrant  of  attorney,  attestation  by,  159 

SPECIALTY  OR  SIMPLE  CONTRACT,  1 
whether  mortgage  debt,  t6. 

SPECIAL  PLEADER, 
lien  of,  5-93 

SPECIALTY  CREDITOR, 

rent  is  a  specialty,  195 

simple  contract  and  specialty  creditors  now  pari  passu,  ib. 

Stat.  32  &  33  Vict.  c.  46,  ib. 
specialty  debts  not  binding  the  heir  on  par  with  simple  contract, 
39,  190 
Stat.  3  &  4  Wm.  4,  c.  104,  38,  190 
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SPECIFIC  LEGACY,    See  Payment  op  Mortgage  Money. 

SPECIFIC  PERFORMANCE, 

agreement  for  mortgage,  201 

damages  instead,  708 

lease,  agreement  for,  by  mortgagor,  ih. 

mortgagee  not  proper  party  to  suit  for,  249,  283 

STAKEHOLDERS, 

of  sum  to  abide  result  of  bet,  902 

STAMPS, 

ad  valorem  duties,  scale  of,  669 — 673 
annuity,  667,  9,  679 
assignment  or  assignation,  669 
assignment  of  judgments,  144 
assignment  of  future  payment,  664  ' 
assignment. or  transfer  of  mortgage,  667,  672 

with  further  advance,  667 
„         „        security,  ih. 
„     new  covenant,  667 
benefit  building  societies,  1002 
bill  of  sale,  479,  669,  676 
bond,  670 
cognovit,  677 
collateral  security,  670 
commission — assignment  of,  664 

no  stamp  for,  662 
companies'  bonds,  indorsement  of,  667 
copyhold — mortgage,  663,  8,  670 
counterpart,  675 
covenant,  670 
creditors'  trust  deed,  663 
Crown  deeds,  675 
debentures,  671 
deed  of  any  kind,  ih. 
deed  valid  without  stamp,  662 
defeazance,  664,  671 
'definite  and  certain  sum,'  662 
deposit  of  title  deeds,  665,  671 

not  mere  memorandum,  322,  665 
deposit  of  goods  or  document  relating  thereto,  ih. 
deposit  under  Land  Transfer  Act,  1862,  ib. 
different  persons  for  different  sums,  676 
distinct  matters — instruments  containing,  ib. 
duplicates,  675 
eik  to  a  reversion,  671 
equity  of  redemption,  relimiting,  668 
expenses  of  trust  not  included,  662 
fiscal  laws  do  not  alter  laws  of  property,  661 
foreign  security,  669,  671 
further  advance,  security  for,  666,  7 
further  security,  667,  671 

by  different  mortgagor,  667 
insurance,  666 
interest,  none  on,  662 

unless  turned  into  principal,  870 
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STAMPS— continued: 

interest  and  commission,  662 

inventory,  672 

'  marketable  security,'  673 

memorandum  of  facts,  665 

'  mortgage,'  meaning  of,  662 

mortgage,  &o.,  671 

mortgage  to  different  persons  for  diiferent  sums,  wljen,  670 — 7 

mortgage  containing  other  matters,  676 

new  proviso  for  equity  of  redemption,  668 — 9 

objection  to  title,  unstamped  deed  is  an,  679 

order  for  payment  out  of  fund,  ib. 

penalty  on  unstamped  instruments,  674 

court  will  not  inquire  whether  proper  pens^lty  paid,  ib, 

if  time  fixed  by  statute,  ib. 
policy  is  '  property,'  663 
premium  of  insurance,  662 
progressive  duty,  677 
'property,'  what  is,  663 
purchase  and  mortgage  in  one  deed,  678 
reconveyance,  672 
release,  ib. 

renewal  of  lease,  expenses  of,  662 
renunciation,  672 
rent-charge,  667 
rates  and  taxes,  662 
schedule,  672 
Scotland, 

obligation  to  infeft,  663 

heritable  burden,  666,  671 
sale  subject  to  a  mortgage,  678 
several  distinct  instruments,  672 
ships,  673 

Stat.  33  &  34  Vict.  c.  97,  662 
stock — securities  on,  673 

sums  which  mortgagee  entitled  to  without  stipulation,  662 
tack  in  security,  671,  5 
transfer  of  mortgage,  667 
'  uncertain  and  without  limit,'  666 
vestiy  book,  resolution  in,  as  a  charge,  664 
wadset,  671,  5 
warrant  of  attorney,  675 

STANNARIES, 

removal  of  judgments  from,  78 


Acton  Burnell,  45 
Elegit,  46 

Statute  Merchant,  ib. 
Quia  Emptores  Terrarum,  4 
c.  9    Statute  Staple,  46,  172 
Statute  Staple,  172 
Loans  made  legal,  4 
New  writ  for  judgment  creditor  on 
eviction,  136 
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STATUTES— cmtinued. 

32  Hen.  S,  c.  34  Covenants — Assignee  of  reversion, 

719 
Attainder  for  Treason,  44 
Specialty  debts  due  to  Crown,  170 
Sale  of  public  ofiBces  void,  198 
Accountants  to  the  Crown,  171 
Conveyances,  &c.,  in  fraud  of  credi- 
tors, 515 
Bankruptcy,  127 
Charge  on  livings  prohibited,  342 
Voluntary  conveyances  void  against 
purchasers ;    Enrolment   of  Sta- 
tutes, 527 
Limitation  of  actions,  921,  6 
Bankruptcy;  judgments,  127 
ss.  6, 1 1  Bankruptcy  ;  reputed  owners,  445 
2         Making  perpetual    13  Eliz.  c.  20, 
342 
Abolishing   fines  on  alienation  by 

tenants  in  oapite,  4 
Uniformity  Act,  343 
Gaming,  898 

Contribution  to  judgments,  150 
Statute  of  Frauds,  37,  51,  308 
Fraudulent  devises,  186 
Act  to  prevent  clandestine  mort- 
gages, 374 
Docketing  of  judgments,  96,  101 
Docketing  of  judgments,  96 
Suggestion  of  breaches,  141 
County  Registry  Act,  87 
County  Kegistry  Act,  ib. 
Irish  Eegistry  Act,  87,  8 
County  Registry  Act,  87 
County  Registry,  ib. 
Landlord  and  tenant;  distress,  139 
Gaming,  898 
14      Sale  of  seaman's  wages  void,  199 
Mortgagee,  six  months  to  redeem 

landlord,  487,  8,  709,  1125 
Land  assets  in  Colonies,  193 
Stock  jobbing  Act,  590 
Redemption  by  mortgagor,  696 
County  Registry  Act,  87 
Landlord's  rights,  175 
Assignment  of  Irish  judgments,  145 
Mortmain  Act,  339 
Assignment    of    Irish    judgments, 

145 
Sale  under  extent  of  Crown,  179 
Excise  duties,  176 
General  Inclosure  Act,  1143 
Charge  on  Church  living,  342 
Assignments   by   military  officers, 
void,  199 
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STATUTES- 

-continued. 

47 

Geo. 

3,  sess.  2,  c.  25 

49 

J) 

„     2,c.74 
c.  126 

51 

)) 

c.  64 

52 

»j 

0.  50 

53 

j> 

c.  127 

64 

*j 

c.  15 

55 

c.  145 
c.  147 

J1 

J' 

c.  192 

57 

)j 

c.  99 

J» 

37 

c.  117 

3 

Geo. 

4, 0.  126 

93 

JJ 

c.  39 

4 

it 

c.  83 

6 

JJ 

c.  95 
c.  16 

>» 

3J 

c.  79 

7 

0.  94 
c.  46 

7&8 

J) 

c.  24 

9 

c.  53 
c.  14 

ii 

?) 

c.  33 

1 

Wtn. 

c.  77 
4.  c.  40 

)j 

jj 

c.  47 

1  &2 

51 

c.  60 
c.  58 

2&3 

3J 

If 

c.  100 
c.  125 

3&4 


Assignment  by  officers  void,  199 

Assets;  traders,  186 

Sale  of  offices  void,  199 

East  India  bonds  negociable,  485 

Payment  of  money  into  Court  on 

action,  10 
Limitation  of  actions  for  tithes,  352 
Assets  in  N.  S.  liVales,  193 
Corruption  of  blood  saved,  43 
Ecclesiastical     benefice    securities, 

1150 
Copyholds ;    Will ;    no     surrender 

necessary,  235 
Charge  on  livings  prohibited,  342 
Extents  in  aid  restricted,  177 
General  Turnpike  Act,  1140,  2 
Filing  warrants    of  attorney  and 

cognovits,  160- 
Factors'  Act,  548 
Turnpike  Act,  1140 
Bankrupt  Act,  127,  8 
Assimilating    currency    of     Great 

Britain  and  Ireland,  11 
Factors'  Act,  548 

Joint  Stock  Banking  Company,  146 
Turnpike  Act,  1140 
Excise  duties,  176 
Lord  Tenterden's  Act,  920 
Eeal  estate  in  India  personal  assets, 

193 
Turnpike  Act,  1140 
Executor  a  trustee  of  residue,  948 
For  facilitating  payment  of  debts 

out  of  real  estate,  parol  not  to 

demur,  186—9,  758,  996,  8 
Trustee  Act,  998 
Interpleader  rule,  138 
Limitation  of  actions  ;  tithes,  351 
West     India    Government    mort- 
gages, 1153 
Limitations  of  actions,  327,  351, 

652,  910,  8,  927,  31 
Arrears  of  interest,  904 
o.  42,  ss.  3,4,5  Limitation  of  actions  on  specialty 

debts,  905,  18 
Bs.28,29  Interest  allowed  by  juries,  872,  8 


0.  27 


s.  42 


e.  74 


80 


s.  6 


Abolition  of  fines  and  recoveries, 

34,  203,  233,  329 
Turnpike  Act,  1140 
Tender  of  Bank  of  England  notes, 

10 
Freeholds  and  copyholds  assets  for 

simple  contract  debts,  38, 189,960 
Dower  Act,  35 
Inheritance,  41 
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.TUTES- 

-cowiinwecZ. 

4&5 

Wm. 

4,  0.  23 

To  prevent  escheat  of  trust  estates,  32 

?J 

T? 

c.  29 

Power  to  invest  in  real  securities  in 
Ireland,  300 

?} 

7) 

c.  42 

Apportionment  Act,  887 

}> 

)t 

c.  83 

Limitation  of  actions ;  moduses  and 
compositions  real,  351 

5  &  6 

J' 

c.  41 

Gaming,  899 

6&7 

JJ 

c.  32 

Benefit  building  society,  1059 

)» 

1) 

c.  71 

Tithe  Commutation  Act,  1149 

1 

Vict. 

c.  26 

Will  Act,  34,  236,  1056 

99 

)J 

c.  28 

Reserving  to  mortgagee  right  of 
entry  and  action  for  twenty  years 
after  last  payment,  911 

1&2 

JJ 

0.  106 

Power  to  raise  money  for  building 
benefice  house,  343,  350 

J» 

" 

c.  110 

Judgment,  56,  60,  73,  8,  82,  123, 
127,  141,  159 

2&3 

}J 

c.  11 

Ee-registering  of  j  udgments ;  notice 
of  judgment  and  lis  pendens ; 
closing  of  docket,  101,  105,  6, 
108,  181,  791 

J) 

)) 

c.  60 

Power  to  mortgage  real  assets  for 
payment  of  debts,  188 

;) 

jj 

0.62 

Tithe  commutation,  1149 

3  &4 

}} 

c.  15 

Tithe  commutation,  ih. 

j; 

jj 

c.  65 

Maritime  lien  on  foreign  ships,  604 

J» 

3» 

c.  82 

Notice  of  unregistered  judgment 
not  binding  on  purchasers,  i&c.  ; 
charge  on  funds  in  Paymaster- 
General's  name,  81,  106,  793 

)) 

)> 

c.  105 

Warrant  of  attorney,  Ireland,  66,  7, 
160 

4&  5 

)> 

c.  20 

Excise  duties,  175 

)J 

J> 

c.  29 

Investment  of  infant's  property, 
219,  300 

J) 

)J 

c.  35 

Copyhold  enfranchisement,  238 

)J 

)J 

c.  59 

Turnpike  trustees,  1140 

5 

)J 

c.  5 

Distringas  out  of  Chancery,  768 

5  <&6 

jj 

c.  39 

Factors'  Act,  550 

jf 

}) 

c.  54 

Tithe  commutation,  1149 

,    6  &7 

)J 

c.  23 

Copyhold  enfranchisement,  238 

JJ 

» 

c.  66 

Warrant  of  attorney,  40 

c.  73 

Taxation  of  costs,  751 

7  &8 

JJ 

c.  55 

Copyhold  enfranchisement,  238,  9 

)7 

?> 

c.  85 

Eailway  borrowing  powers,  1154 

}> 

)> 

0.  90 

Ireland,  protection  from  judgments, 
53,  184 

J» 

J> 

c.  110 

Eegistration  of  joint  stock  com- 
panies, 148 

JJ 

c.  112 

Lien  for  master's  wages,  605 

jy 

c.  113 

Joint  stock  banks,  60 

)J 

JJ 

c.  118 

Banking  Company  Act,  145 

8<fe9 

J) 

c.  15 

Abolition  of  auction  duty,  393 

)) 

c.  16 

Comp.  CI.  Cons.  Act,  149,  1154 

» 

J» 

c.  18 

Lands  Clauses  Cons.  Act,  370,  1160 

Digitized  by  Microsoft® 


1322 


INDEX 


TVT'ES—cmtinued. 

8&9 

Vict 

.  c.  37,  B. 

6 

)7 

j> 

c.  38,  s. 

15 

3j 

J) 

c.  42 

J' 

c.56 
c.  106 

}) 

)j 

c.  109 

)) 

}) 

c.  112 

)) 

}j 

c.  118 

9&10 

ji 

0.  73 

JJ 

)j 

c.  95 

JJ 

J) 

c.  101 

10 

>j 

0.  16 

JJ 

» 

q.  32 

10  &  11 

j» 

c.  11 

3) 

j> 

0.  46 

J» 

3} 

0.  94 

JJ 

J) 

c.  104, 

11  &12 

0.  45 

0.48 
0.  87 

)) 

)j 

0.  99 

c.  112 
c.  120 

12  &  13 

) 

c.  46 

» 

)) 

0.67 

jj 

J> 

c-  87,  s. 

4 

3J 

c.  100 
c.  106 

3} 

JJ 

c.  144 

13&14 

J 

c.  21 

)> 

35 

c.  29 

}? 

33 

0.  43 

1» 

33 

c.  60 

14&15 

3) 

0.53 

,     15&16 

33 

c.  51 

» 

33 

0.54 

» 

33 

c.  55 

!t 

3» 

c.  86,  s. 

48 

16&17 

3) 

0.  51 

3S 

33 

c.  70 

J) 

33 

0.  113 

17&18 

33 

0.  36 

» 

33 

0.55 

J» 

33 

0.  90 

J) 

„ 

0.  104 

Digitized  by 

Tender  of  Bank  of  England  notes — 
Ireland,  10 

Tender  of  Bank  of  England  notes — 
Scotland,  ib. 

Canal  Companies,  1155 

Drainage  Act,  420,  1143 

Covenants — merger  of  '  reversion, 
23,  719 

Gaming,  900 

Satisfied  Terms  Act,  227 

In  closure  Act,  1144 

Eedemption  of  tithe  rent  charge,  1149 

County  Court  Act,  141 

Drainage  Act,  419 

Commissioners  Clauses  Act,  1148 

Drainage  Act,  1146 

Drainage  Act,  1145 

Application  of  trust  monies  liable 
to  be  laid  out  in  purchase  of 
lands  in  Ireland,  301 

Canal  companies,  1155 

Tithe  Commutation  Act,  1149 

Winding-up  Act,  120,  148 

Kelease  of  Judgment — Irish  Act,  150 

Land  subject  to  executory  devises 
assets,  193 

IncloBure  Act,  1144 

Sewers,  1152 

Irish  registration,  184 

Union  of  turnpike  trusts,  1140 

Sequestrators,  347 

Turnpike  tolls,  1141 

Drainage,  1146 

Bankruptcy,  127 

Assignment  of  Irish  judgments  in 
Ireland,  Act  repealed,  146 

Computation  of  time,  250 

Eegistiy  of  judgments-^Ireland,  66 

Judgments  in  Courts  of  Lancaster, 
77 

Trustee  Act,  escheat,  32,  753 

Copyhold  Inclosure  and  Tithe  Com- 
mutation Act,  239,  1149 

Enfranchisement  of  copyholds,  239 

Registry  of  County  Court  judg- 
ments, 102 

Trustee  Extension  Act,  759 

Sale  in  mortgage  suits,  999 

Succession  Duty  Act,  278 

Ltmacy  Act,  220 

Satisftiction  of  judgments,  151 

Bill  of  Sale  Act,  459 ' 

Irish  Bill  of  Sale  Act,  480 

Repeal  of  usury  laws,  94 

Merchant  Shipping  Act,  1874, 604, 5 
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19<fe20 
20&21 


21  &22 


22  &23 


23&24 


24&25 
25  &  26 


26  &27 

27  &  28 


28&29 


0.113 

Locke  King's  Act,  937—40 

c.  125 

C.  L.  Proc.  Act,  154 

0.15 

Purchaser's  protection  against  judg- 

ments ;  Judgments  in  Courts  of 

Durham;  Inrolment  of  annuities, 

63,  77,  94,  101,  107,  109,  182 

c.  91 

Merchant  Shipping  Act,  660 

c.  Ill 

Bills  of  Lading  Act,  613 

c.  97 

Mercantile  Law  Amendment   Act. 

Purchase  of  chattels  after  execu- 

tion, 132,  1128 

c.  31 

Inclosure  Act,  1144 

c.  49 

Banking  company,  145 

0.57 

Malins  Act,  206 

c.  77 

Court  of  Probate,  charge  on  land, 

76 
Divorce  Court,  charge  on  land,  76, 

c.  85,  s.  5 

217 

c.  94 

Enfranchisement  of  copyhold,  239 

0.  44 

University  and  College  Estates  Act, 

1155 

0.72 

Landed   Estate  Court  in  Ireland, 

94 
Joint  Stock  Bank,  145 

0.  91 

0.  108 

Judicial  separation   and  desertion. 

217 

0.  115 

Registration   of   Judgments — Ire- 

land, 66 

0.35 

Ee-registration    and    execution   of 

judgments,  assignment  of  person- 

alty,   74,    150,  264,  291,  300, 

377,  659 

0.38 

Registration  of  writs  of  execution. 

64,  8,  124,  300 

0.  93 

Tithe  Commutation  Act,  1149 

0.  115 

Satisfaction  of  judgments,  151 

c.  126 

C.  L.  Proc.  Act,  154 

0.  127 

Solicitor's  Act,  636,  641 

c.  145 

Lord  Cranworth's  Act,  259—263 

0.  10 

Court  of  Admiralty,  76,  605 

0.  134 

Orders  in  bankruptcy,  76 

0.53 

Land  Registry  Act,  1862,  90 

0.  63 

Merchant  Shipping  Act,  600 

c.  67 

Declaration  of  Title  Act,  91 

0.  73 

Copyhold  Inclosure  Act,  239 

0.  86 

Lunacy  Act,  220 

0,  88,  s.  43 

Registry  of  companies  mortgages, 

367 

0.89 

Winding-up  Act,  120 

0.  96 

Factors'  Act,  553 

a  118 

Debenture  Stock  Act,  364,  1155 

0.  32 

Banks,  145 

c.  112 

Delivery  in  execution  of  judgments. 

69,  76,  124 

0.  78 

Mortgage  Debenture  Act,  1155 
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STATUTES— continued. 

28  &  29    Viot.  0.  88  Landed  Estates  Court  in  Ireland,  94 

„  „       c.  99  County   Court   equitable  jurisdic- 

tion, 1159 
Crown  Suits  Act,  1864,  180,  2 
Bill  of  Sale  Act,  434 
Debenture  Stock  Act,  1154 
Lis  pendens,   vacating  registration, 
793 
„  „      c.  127,8.4       Kailway  plant — execution,  360 

„  „         „        s.  6-22  Eailway  arrangement  scheme,  369 

„  „         „        s.  26     Eailway       companies      borrowing 

powers,  360,  9 
„  „       c.  144  Policy  of  Assurance  Act,  509 

31  &  32      „       c  54  Judgments   Extension   Acts,    102, 

509 

„  „  c.  68  Liquidation  Act,  1002 

„  „  c.  118  University  and  College  Act,  1155 

32  &  33  „  c.  28  Solicitor's  costs,  751 
,,  „  0.  46  Distinction  abolished  between  simple 

contracts  and  specialty,  195 

„  „  c.  48,  8.  3  Debenture  Stock,  364—7 

„  „  0.  62  Debtors  Act,  1869,  130,  143 

„  „         „     B.  24  Warrant  of  attorney,  159 

,,  „  0.  71  Banlcruptcy  Act,  124 — 5 

„  J,  c.  83  Kepeal  of  Statutes,  159 

33  &34      „  c.  10  Coinage  Act,  1870,  11 
,,  c.  20  Mortgage  Debenture  Amendment 

Act,  370,  1155 
,,  „       c.  23  Forfeiture  for  treason  abolished,  44, 

1003 
,,  „       c.  27  Investments  in    debenture   stock, 

300 
„  „       c.  28  Solicitor's  Act,  1870,  remuneration, 

mortgage  for  future  costs,  revivor 
for  costs,  76,  751,  896 
„  „       c.  30  Wages  Attachment  Abolition  Act, 

156 
Apportionment  Act,  887 
Married    Women's   Property   Act, 

215 
Stamp  Act,  662 
Ecclesiastical    benefice    securities, 

1150 
Sequestration  Act,  1871,  349 
Irish  Kegistration  Act,  184 
Ecclesiastical    Dilapidations    Act, 

1150 
Judicature  Act,  84,  96,  7, 136, 154, 

195,399,497,713 
Married  Women's  Property  Amend- 
ment Act,  215 
Statute  of  Limitations  Trusts,  906, 

916 
Vendor  and  Purchaser's  Act,  1874, 
89,  226,  761,  1069 

Digitized  by  Microsoft® 


J) 

3) 

c.  35 
c.  93 

34&35 

3J 

c.  97 
c.  43 
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ST  ATVTES— continued. 

37&38 

Vict. 

c.  96 

Charge  on  church  livings  void,  342 

38<fc39 

JJ 

0.  31 

Kailway  plant — execution,  360 

J? 

)I 

c.  77 

Judicature  Act,  195 

» 

)} 

c.  87 

Land  Transfer  Act,  1875,  91,  263 

41  &42 

)} 

c.  31 

Bill  of  Sale  Act,  459 

9> 

?» 

c.  38 

Lien  of  innkeeper,  599 

JJ 

J> 

c.  42 

Commutation  of  tithes,  351 

STATUTE  MERCHANT  AND  STATUTE  STAPLE, 
account,  815 
bond  of  record,  172 
created,  how  and  when,  i6. 
Crown  debts  recoverable  as  Statute  staple,  170 
getting  in,  815,  859 
inrolment,  46 

judgment,  advantage  of  statute  over,  815 
obsolete,  46,  172 
process  under  Statute  staple,  172 
redemption  by  tenant  by,  1078 
registration  in  Middlesex  and  Yorkshire,  98 
satisfied  statute  may  be  used  as  protection,  how  far,  815,  859 
Statute  of  Acton  Burnell,  11  Edw.  1,  45 
Statute  27  Edw.  3,  46 
Statute  staple,  how  created,  46,  172 
tacking,  815,  859 
writ  of  execution  under,  172 

STATUTE  STAPLE.    See  Statute  Merchant. 

STATUTORY  MORTGAGES, 

Canal  Companies  Act,  1155 

Charitable  Trust  Acts,  1150 

Commissioners  Clauses  Act,  1847,  1148 

Companies  Clauses  Act,  1154 — 5 

Copyhold  Enfranchisement  Acts,  237,  1149 

Debenture  stock,  364,  1155 

Drainage  Acts,  1144 

Ecclesiastical  benefices  securities,  350,  1150 

Health  of  Towns  Acts,  1152 

luclosure  Acts,  1143 

Land-tax  Redemption  Act,  1153 

Mortgage  Debenture  Acts,  1155 

Municipal  corporations,  1151 

Permanent  Improvement  Act,  1142 

Public  Health  Acts.  1152 

Public  Works  and  Fisheries  Act,  ib. 

Railway  Acts,  360,  4,  1153—4 

Sewers  Acts,  1152 

Tithe  Commutation  Acts,  1149 

Turnpike  trusts  Acts,  1140 

University  and  College  Estates  Act,  1155 

West  India  government  mortgages,  1153 

STAYING  PROCEEDINGS, 

equitable  jurisdiction,  698,  702 
Stat.  7  Geo.  2,  c.  20,  696—702 
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STOCK, 

apportionable,  887 

bankruptcy,  proof  for  stock  and  dividends,  381 

bonus  belongs  to  lender,  591 

charging  order  on,  80 

Jud.  Act;  84 
feme  covert,  surviving,  590 
foreclosure,  591 
judgment  creditor,  80 
loail  of  stock  lawful,  590 
misdescription,  592 
mortgages  of,  590 

power  of  sale,  591 

pric^  fallen,  592 

trustees,  mortgages  by,  591 
perpetual  annuities,  590 

possession  at  time  of  contract  not  necessary,  69l 
reduction  into  possession  by  husband,  590 
reversionary  interest  in,  691 
sale  of,  by  mortgagee,  i6, 
stop  orders  on,  769 
usury,  592 
vesting  orders  of,  753 

STOCK  OR  CHATTELS, 

judgment  for  sale  of,  1093 

STOP  ORDER, 

application  for,  769 

bankruptcy,  771 

charging  order,  as  auxiliary  to,  85 

not  necessary,  771 
costs  of,  769 

court  not  in  possession  of  whole  fund,  7B5,  770 
decree  after,  ih. 
deeds,  on,  771 
distringas,  ib. 

effect  and  operation  of,  769 
funds  in  court,  ih. 
judgment  creditor,  by,  85 
limit  of,  769 
lunacy  in,  771 

mortgagee  entitled  to  costs  of,  733,  99 
notice  complete  before  stop  order,  770 
orders  for,  on, 

cash,  766 

deeds  and  documetits,  770 

funds,  769 

stock,  ih. 
Paymaster-General,  notice  to,  not  equiMent  to,  766 
priority  to  first,  769 
same  day,  several  on,  770 
separate  account,  ih. 
service  on  persons  obtaining,  760 
stock,  ih. 
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STOP   ORDEn—cmtinufd. 

title  of  asBignoi-  to  be  shown,  769 
trustee  having  a  lien  on  the  fund,  770 
Trustee  Eelief  Act,  ib. 
AVinding-up,  771 


STOPPAGE  IJ^  TRANSITU,  608—13 
agent,  when  a  right  to  stop,  612 
agreement  for  a  lien  does  not  prevent,  613 
assignment  for  value  defeats,  612 

bankruptcy  does  not  discharge  other  contracting  party,  611 
Bill  of  Lading  Amendment  Act,  613 
bin  of  lading, 

indorsement  of,  612 

transfer  of,  prevents,  413,  612 

to  extent  of  security,  413,  613 
bills  accepted  for  price,  608 

negociated,  ib. 
cargo  on  board  ship,  609 
carrier,  goods  in  charge  of,  611 

consignee,  invoice  or  shipping  note  to,  does  not  prevent,  608 
consignor's  title,  ib. 
definition  of,  610 

delivery,  actual  or  constructive,  609 
delivery  order,  effect  of,  ib. 

equitable,  after  indorsement  of  bill  of  lading,  413,  612 
execution  creditor  of  vendee,  612 
freight  paid,  601 
general  ship,  485,  609 
lien  against  vendee,  608 

notice  to  shipowner,  not  notice  to  master,  613 
part  delivery,  whether  prevents,  412 — 3,  601,  613 
purchaser  member  of  firm  of  vendor,  613 
resale  after  rescission,  610 
rescission  of  contract,  609 — 10 
ship  of  consignee,  609 
transfer  of  bill  of  lading  prevents,  how  far,  412,  612 

as  security,  ib. 
transitus,  when  at  an  end,  611 
wharfinger's  lierl,  610' 

SUB-MORTGAGE, 

bankruptcy  of  mortgagor,  496 

foreclosure,  1004 

frame  of,  496 

mortgagee  resembles  a  surety,  497 

parties,  1005,  6 

power  of  sale,  whether  passes  on,  254,  496 

protection  against  obligation  to  realize,  496 

redemption,  1091 

sale  in  bankruptcy,  390 

SUBSTITUTION  OF  SECURITIES, 

some  forged,  effect  on  release,  1157 
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SUCCESSION  DUTY, 

power  to  raise  by  mortgage,  278 
paid  off,  by  tenant  for  life,  647 
portions,  on,  278 

SURETY, 

action  v.,  735 

alteration  of  contract  when  discharges,  1131 
appropriation  of  payments,  1133 — 4 
assignment  by  mortgagee,  1132 

subject  to  sureties'  rights,  ib. 
assignment  of  security  to, 

though  paid  off,  1128 

farther  advances  need  not  be  paid  first,  825,  1129 
bankruptcy, 

both  principal  and  surety  bankrupt,  1136 

effect  of,  on  rights,  383,  1136 

proof  by,  383 

set-off  in,  1135 
bond  and  mortgage,  1127 

charge  of  debt  by  surety  on  his  estate,  when  made  his  debt,  970 — 1 
co-contractor  only  liable  to  proportion,  1129 
collateral  securities,  entitled  to  benefit  of,  1127 
composition  deeds,  621,  1136 

reservation  of  rights,  622 
compounding  with  creditor,  1043,  1136 
compounding  debt  for  smaller  sum,  has  no  benefit  of  it  against 

debtor,  1136 
consolidation  of  securities,  838 
co-surety,  discharge  of  one  releases  all,  1135 
continuing  security,  1138 
contribution,  1135 

release  of  co-surety,  1132 
Statute  of  Limitations — omission  to  plead,  913 
when  cannot  recover  under  warrant  of  attorney,  1 64 
costs  of  action,  797 
Crown  debtor,  surety  for,  1130 
debt  paid  off,  no  transfer  of  it  till  late  Act,  1128 
decree — form  of,  in  favour  of,  1093 
delay  and  inaction  not  equivalent  to  giving  time,  1132 
discharged,  when,  1130 — 4 

conditional  agreement  and  condition  not  performed, 
1130 

firm  changed,  1138 

misrepresentation,  1132 

reduction  of  debt,  ib. 

time  given,  1132,  3 
disclosure  to,  what  required,  1132 
floating  balance — 1137 
foreclosure  suit, 

when  party  to,  1006,  9 

right  of  surety  to  foreclose,  ib. 
further  advances  or  charge  to  creditor, 

not  liable  for,  1093 
further  securities  by  principal,  825,  1129 
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husband  and  wife, 

surety  for  each  other's  mortgages,  972 — 3 
indemnity, 

reconveyance  of  security,  none  till  indemnity  carried  out, 
1132 

taken  by  surety,  effect  of,  1130,  2 
insurance  office,  payments  in  their  own  wrong,  1 1 37 
interest, 

on  payments  by,  889,  1187 

surety  may  pay  at  any  time  without,  885 

when  liable  for,  889 
judgments, 

entitled  to,  after  debt  paid,  1128 
limitation  of  actions,  919,  20 
liquidation,  1136 

loss  of  securities  by  neglect  of  creditor,  1131 
marshalling,  1134    . 
Mercantile  Law  Amendment  Act,  1128 

co-debtor.  Act  applies  to,  1129 

co-trustee  also,  ib. 

specialty  of  surety,  when  created,  ib. 

retrospective,  ib. 
merger  of  securities,  643,  1130 
misrepresentation  by  creditor,  1132 

mortgage  by  surety  of  his  own  estate,  no  personal  liability,  970, 1 
mortgagor  alleging  he  is  surety,  1131 
negligence  by  creditor,  ib. 
part  discharge,  when,  ib. 
partners  changed,  1138 
preservation  of  security,  1134 
purchase  of  incumbrances  by,  1043,  1136 
receiver's,  1122 
redemption  by,  1093 

reservation  of  rights  against,  in  composition,  1133,  1135 
release  of  co-surety,  1135 
securities  lost  by  neglect  of  creditor,  1131 
security  turning  out  sufficient,  1134 
set-off  V.  debts  due  to  him,  ib. 
settlor  covenanting  for  portions  or  jointure,  971 
specialty  as  further  security  by  debtor,  1128 
Stat.  19  &  20  Vict.  c.  97,  s.  5,  does  not  discharge,  643,  1130 
tacking  against,  825 
time  given,  1132 

trade  carried  on  in  another's  name,  lien,  617 
underwriter    is,    when    action    brought    for    damage    insured 

against,  ih. 
voluntary  payments  by  third  party,  1137 
wasteful  conduct  of  creditor,  1131 

SUEFACE, 

sale  of,  apart  from  minerals,  1001 
Confirmation  of  Sales  Act,  i6. 

SURRENDER,  ,      ^^^ 

mortgagor  cannot  affect  mortgagee  by,  245 
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TACKING, 

abolished  by  statute  subsequently  repealed,  827 

arrears  of  interest,  655,  869 

assignee  of  purchase-money  cannot  tack,  808 

attendant,  satisfied,  and  outstanding  terms,  822,  859 

bankruptcy,  in,  808,  821,  827 

benefit  building  society,  827 

bond,  809 

assignee,  811 

bond  or  specialty  creditors,  ih. 

devise  for  payment  of  debts,  ib. 

devisee,  ib. 

heir,  ib.' 

mortgagor,  809,  10 

mesne  incumbrancers,  811 

redemption  or  foreclosure  imipaterial,  ib. 

second  mortgagee,  394 
Brace  v.  Diichess  of  Marlborough,  817 — 824 
charges  on  the  security  of  the  land,  only,  808 
collateral  security,  845 
consolidation  of  mortgages  differs  from,  830 
copyholds — not  applicable  to  before  1  &  2  Vict.  c.  110,  820 
costs  and  expenses,  795—806.     iSee  Costs. 
covenant, 

to  produce  title  deeds,  gy.  a  sufficient  getting  in  of  legal 
estate,  824 
custody  of  deed  of  term  suffices,  ib. 
debts  which  may  be  tacked,  807 
debt  on  credit  of  estate  necessary,  ib. 
declaration  of  trust  of  term  suffices,  824 
decree  to  settle  priorities  prevents,  818 
devisee,  v.,  811 

different  mortgages,  but  both  transferred  to  one,  817 
equitable  incumbrance  first  and  legal  estate  afterwardsprocured,  822 
equitable  incumbrances, 

no  tacking  if  legal  estate  is  outstanding,  822 
fraud,  right  may  be  lost  by,  848 
fraud  in  mortgagor,  823 
further  advances  by  first  mortgagee,  826 

against  subsequent  incumbrances,  ib. 
though  registered,  112,  113 
■without  notice,  826 

against  surety,  whether,  825 

costs,  charges,  and  expenses  are  not,  827 

custom,  826 

second  incumbrancers  with  notice  of  security  for  further 
advances,  ib. 

what  are  '  further  advances,'  ib. 
heir,  v.,  811 
insurance  premiums,  805 

Metropolitan  Building  Act,'  806 

Stat.  23  &  24  Vict.  c.  145,  ib. 
interest  not  converted  into  principal,  827 
interest  on  advances,  747,  806,  1111 
Ireland,  112,  827 
judgment  may  be  tacked,  815,  820 

bankrupted,  808 
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TACKING— con<in««(^. 

judgment  may  be  tacked — continued. 

how  protection  gained  by  tacking,  815 
account,  ib. 
judgment  creditor  cannot  tack,  819,  820 

not  a  debt  on  credit  of  estate,  ib. 
before  as  well  as  after  1  &  2  Vict.  c.  110,  819 
just  allowances,  799 
legal  estate,  822 

any  legal  estate  or  right  suffices,  i6. 
actual  possession  of,  necessary,  824 

or  something  equivalent,  ib. 
better  right  to  call  for,  what  sufficient,  825 
notice,  effect  of,  818,  820 
part — legal  estate  in,  818 
prior  registered  incumbrances,  112,  3 
purchaser  for  value  without  notice,  863 
trust  of  outstanding  legal  estate  or  right  suffices,  824: 
trustee,  when  holder  of,  is,  815,  860 
lien,  specific  or  general,  807 
maintaining  property,  expenses  of,  655,  795 
mesne  incumbrance,  tacking  against,  when,  813 — 7 
mortgagee — trustee  cannot  tack,  815 
nature  and  effect  of,  813 
notice, 

at  time  of  lending  the  money,  794,  818,  820 
in  vendor,  and  not  in  vendee,  762 
at  time  of  tacking,  820 
outstanding  legal  estate, 

may  be  tacked,  though  debt  for  which  it  was  given 
paid  off,  859 

and  no  consideration  given,  ib. 
no  tacking  among  equitable  incumbrancers,  822 
part,  tacking  as  to,  814 
pendente  lite,  817,  820 
principle  of,  795,  807,  813 

prior  legal  incumbrancer  tacking  subsequent  incumbrance,  820 
registration  does  not  prevent,  112,  3 
same  right, 

the  securities  must  be  held  in,  815 
simple  contract  debt,  811 
specific  or  general  lien,  807 
Statute  of  Limitations,  808 

twenty  years'  arrears  to  the  six  years'  arrears,  ib. 
statute  or  recognizance,  815 

how  protection  gained  by  tacking,  ib. 
account,  how  taken,  ib. 

difference  between  tacking  judgment  and  statute,  816 
subsequent  incumbrancer  getting  in  legal  estate,  372,  822 

unless  notice  of  express  trust,  372 
summary  of  law,  828 
surety,  808,  823,  5 

third  mortgagee  may  buy  in  first  mortgage,  817 
pendente  lite,  ib. 

not  after  decree  to  settle  priorities,  818 
though  with  notice  of  mesne  incumbrancers,  817 

4  Q  3 
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TAXATION  OF  COSTS, 

mortgagee's  costs,  804 

party  and  party  costs,  mortgagee  only  entitled  to,  731 

scale,  higher  and  lower,  1098 

TENANTS  IN  COMMON, 
foreclosure,  after,  1039 

TENANT  BY  THE  CURTESY, 
elegit,  liable  to,  50 
equity  of  redemption,  35 
keeping  down  interest,  882 
redemption  by,  1078 

TENANT  BY  ELEGIT.    See  Elegit. 

TENANT  FOR  LIFE, 

annuity,  keeping  down  by  tenant  for  life,  881 

only  interest  on  value,  ib. 
apportionment  of  charge  between, 

remainderman  and,  1094 
breach  of  trust,  lien  v.,  418 
charging  under  powei', 

land  the  primary  fund,  970 

appointees  postponed  to  mortgage  by,  1095 
consent  to  sale,  power  to,  not  lost  by  mortgage  by,  304 
conveyance  by  tenant  for  life  for  payment  of  debts,  189 
corpus — charge  on  for  payments,  419,  1095,  1140,  4 
equity  to  a  settlement  of  life  estate,  205 
head  rents — charge  for,  on  payment  by,  1095 
improvements  by, 

lien  for,  419 

under  statutes,  419,  1143,  4 
Improvement  of  Land  Act,  1142,  3 
Inclosure  Act,  1143 

incumbrances  paid  off  by,  a  charge  on  inheritance,  647,  1095 
interest,  only  compelled  to  keep  down,  879,  1095 

arrears  chargeable  v.  executors  of,  879 

annuity,  only  interest  on  value,  881 

property  perishable,  882 
interest  in  arrear  by  former  tenant  for  life,  881 
investment  with  trust  money  by,  417 
jointress  and  jointure  in  arrear,  881 
land  primary  fund,  vyhen,  970 
lien  11.  interest  of,  for  breach  of  trust,  417 
married  woman, 

equity  to  a  settlement,  204 
mortgage  in  fee  by,  864 
mortgagee  purchasing  life  estate,  879,  926 
Permanent  Improvements  Act,  1142 
power  not  lost  by  mortgage,  304 
recouping  tenant  for  life,  1095 
redemption  by,  1079 
redeeming  land  tax,   1153 

titherent,  1149— 50 
remainderman, 

remedy  of,  if  interest  in  arrear,  879,  80 

may  redeem  and  compel  contribution  from,  1095 
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TENANT  FOR  LIFE— continued. 
repairs  by  tenant  for  life,  419 
reversioner,  remedy  if  interest  in  arrear,  879 — 80 

sum  to  be  raised  at  a  time  certain,  418 
second  tenant  for  life  not  bound  to  pay  arrears  of  interest,  881 
settlement  by  mortgagee  and  mortgage  paid  off,  1040 

investment  on  trusts  of  settlement,  ib. 
Statute  of  Limitations, 

when  tenant  for  life  pays  off  mortgage,  652 

payment  of  interest  by  tenant  for  life,  919 
Stat.  .8  &    9  Vict.  o.  56,  419 
„      9  &  10     „     c.  101,  419,  1144 
„    lO&ll     „     0.11,1145 
„    12  &  13     „         „      100,  1146 
succession  duty  paid  by,  647 
successive  tenants  for  life,  881 
Tithe  Commutation  Act,  1149 
title  deeds, 

custody  of,  850 

deposit  of,  by,  319 

rights  of  tenant  for  life,  as  to,  850 
tithe  rent  charge,  1149 

TENANT  IN  TAIL, 

bankruptcy,  trustee  in,  can  perfect  assurance  of,  331 

base  fee  by  conveyance,  333 

copyhold,  331,  3 

covenant  for  further  assurance,  333 

defective  mortgage  by, 

not  binding  on  issue,  328 

effect  of  bankruptcy  on,  331 
equitable  mortgage  by,  328,  9 
equity  of  redemption  settled,  when,  330 

„  whether  new  limitations  of,  can  be  inserted 

in  the  mortgage,  ib. 
feme  tenant  in  tail, 

husband  getting  in  mortgage  not  allowed  interest,  883 

clause  against  anticipation,  barring  entail  notwithstand- 
ing, 210 
Fines  and  Eeooveries  Act,  329 
foreclosure  against,  1006 

binds  remainderman,  1011 
infant, 

must  keep  down  interest  of  mortgage,  882 
interest,  rights  between  remainderman  and,  882 — 3 
land  tax,  redemption  of,  648 
lunatic,  merger,  648,  50 
mortgages  by,  328 

entail  barred  to  extent  of,  330 

new  limitation  of  equity  of  redemption,  330,  1085 

resettlement,  330 
mortgagee  can  compel  mortgagor  to  complete  title,  881 
notice  of  entail  puts  on  inquiry,  789 
party  to  foreclosure,  1011 
protector  of  settlement,  329,  330 
purchaser  without  notice  not  affected  by  defective  assurance  of,  335 
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TENANT  IN  TAIL— continued. 
redemption  ty,  1079 
release  by,  after  decree  to  account,  1011 
remainderman  bound  by  foreclosure  against,  & 
resettlement  in  mortgage,  330 
Stat.  3  &  .4  Wm.  4,  c.  74,  329 

subsequent  fine  and  recovery  let  in  mortgage,  328 — 9 
tenant  to  the  praecipe  before  statute,  329 

TENANT  AT  WILL, 

mortgagor  when,  690 

TENANT  FROM  YEAR  TO  YEAR, 
mortgagee's  rights  v.,  705 

TENDER, 

agent  of  mortgagee,  to,  9 

Bank  of  England  notes  sufficient,  10 

condition  at  common  law,  how  saved  by,  9 

conditional, 

on  refusal,  802,  887 
costs,  on  refusal  of,  802,  87 
counterfeit  coin,  10 
currency,  in  what,  11 
equity  of  redemption  in  dispute,  886 
executor  not  proved,  tender  to,  H. 
interest,  strict  tender  necessary  to  stop,  885 

right  of  redemption  in  dispute,  tender  does  not  stop,  J 
miscounting,  10 

money  in  which  tender  is  to  be  made,  ih. 
open  account,  tender  of  balance  not  sufficient,  886 
personal,  when,  ib. 
place  of, 

not  appointed^  8,  9,  886 

when  appointed,  886 
refusal  of,  or  no  one  to  receive,  12 
time  of,  9 
by  whom,  ib. 
to  whom,  ib. 

TERM  IN  LAW, 

considered  as  one  day,  95 

relation  of  judgment  to  first  day  of,  ib. 

TERM'S,    See  Leaseholds. 

TIMBER, 

injunction  v.  mortgagor  felling,  704 

TIME, 

calculation  by  calendar  months,  250,  1026 
enlarging,  in  foreclosure  suits,  1024 
foreclosure,  for,  1023 
'month,'  260,  1026 
redemption,  for,  1087 

not  enlarged  in  redemption  suits,  1025,  1088 
Stat.  13  &  14  Vict.  0.  21,  250 
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TITHE  COMMUTATION  ACTS, 
mortgages  under,  1149 

TITHES, 

concurrent  jurisdiction,  863 
Statute  of  Limitations,  350 — 3 

TITLE  TO  ESTATES, 

Act  to  facilitate  proof,  263 

TITLE  DEEDS, 

absence  of,  effect  of,  853 

abstract,  concealment  from,  377,  1070 

annuitant  rarely  has  possession  of,  852 

assignment  of  mortgage  passes,  657,  852 

custody  of,  right  to,  850 

delivery  up  of,  863 — 4 

Jud.  Act,  864 

on  redemption,  1097 
deposit  of.    See  Deposit  op  Title  Deeds. 
foreclosure,  delivery  up  of  deeds  by  mortgagor,  1022 
fraud  from  possession  of,  when,  780,  1,  853,  5,  6 
grant  of,  apart  from  land,  309 

inspection,  compellable  from  mortgagee,  when,  729,  750 
legal  ownership,  title  deeds  follow,  309,  850 
loss  of  title  deeds  by  mortgagee,  effect  of,  749 

compensation,  ib. 

cost  of  actions,  750 

damage  set-off  v.  mortgage  debt,  749 

indemnity,  ib. 

robbery,  750 

subsequent  incumbrancers,  749 
mortgagee, 

no  right  to  shew  title  of  mortgagor,  750 

entitled  to,  863 

expects  the  title  deeds,  852 
mortgagee  or  assignee  entitled  to,  as  agaiust  mortgagor,  657,  852 
possession  of,  by  mortgagor  when  amounts  to  fraud,  427 
possession  of, 

priority  by,  853.     See  Notice.     Peiority. 
production  of.  .  See  Production  of  Deeds. 

in  aid  of  action,  750 

of  copies  by  mortgagor,  when,  ib. 

remainderman,  851 

tenant  for  life,  ib. 

when  compellable  from  mortgagee,  729,  750 
purchaser  for  value  without  notice  not  deprived  of,  863 
redemption,  delivery  up  of  deeds  on,  1097 
Stat.  7  Geo.  2,  c.  20, 

notice  by  second  mortgagee  to  first  mortgagee  not  to 
part  with,  701 
stop  order,  853 

term — mortgagee  of,  not  entitled  to,  852 
trover  or  other  action  for,  309 

though  subsequently  pawned  by  vendor,  ib. 

TOLLS, 

abolish  turnpikes,  intention  of  legislature  to,  1140 
ejectment,  1141 
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TOLLS — contirmed. 

estoppel  of  trustees  from  setting  up  prior  mortgage,  1142 

farming,  1141 

General  Turnpike  Act,  1140 

judgment  creditor  in  conflict  with  mortgagees  of,  1142 

lease  of,  by  mortgagee,  1141 

mortgage  of,  1140 

mortgagee  in  possession  to  account  to  other  mortgagees,  1142 

pari  passu  right  of  mortgagees,  1140 

parties,  all  mortgagees  necessary,  1141 

receiver,  367 

rests,  1112 

Statute  of  Limitations, 

sect.  42,  does  not  apply  to  mortgages  of,  906 
toUs  and  toll  houses  vest  in  mortgagees,  1141 
trustees  of  turnpikes  not  liable  personally,  ib. 
turnpikes  soon  to  be  abolished,  1140 

TRADER, 

order  and  disposition  only  applies  to,  444 

TRANSFER.    See  Assignment  op  Mortgage. 

TREASON, 

administrator  or  curator  of  convict's  property,  44,  1003 
forfeiture  for,  abolished,  ih. 
Statutes : 

33  Hen.  8,  c.  20,  44 

33  &  34  Vict.  0.  23,  44,  1003 

TRUST  AND  TRUSTEES, 

application  of  money  upon  the  trusts, 

when  mortgagor  bound  to  see  to,  301,  2,  1039 

when  purchaser,  282,  6 
bankruptcy,  trustee  in,  recognized  even  at  law,  138 
breach  of  trust.    See  Beeach  of  Teust. 
cestuis  que  trusts, 

represented  by  trustees,  when,  249,  1014,  6,  1073,  4 
charge  by  trustee  on  his  interest,  418 

breach  of  trust,  how  affects,  ib. 
charge  on  rents  and  profits  by  trustees  for  portions,  270 — 1 
charging  order  on  shares  in  name  of  trustees,  83,  6 
charity  trustees,  investments  by,  301 
conveyances,  on  transfer  by  trustee,  659,  60 
corporation — trustees,  investments  by,  301 
court — need  not  wait  for  sanction  of,  288 
court  investments,  300 
covenant  to  pay  in  mortgage  by  trustee,  287 
creditor  imder  agreement,  but  before  conveyance  upon 

trust  to  sell,  may  purchase,  128 
creditors'  trust  deed.     See  Teust  Deed  foe  Ceeditors. 
debenture  stock — investment  in,  300 
decree — trustees  may  act  without,  288 

„         cannot  lend  money  on  mortgage  after,  299 
Defaulting  Debtors  Act,  1869,  143 
deposit  of  shares  in  breach  of  trust,  783,  823 
devise  of  legal  estate  without  trust  passing,  1053 
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TRUST  AND  TRUSTEES— continued. 

express  trusts.    See  Limitation,  Statute  op. 
extendible,  trust  estates,  when, 

not  at  common  law,  37,  51 

under  Statute  of  Frauds,  ib. 
1  &  2  Vict.  c.  110,  58 
Friendly  Societies,  property  vests  in  new  trustees  of,  without  con 

veyances,  1057 
'  good  security,'  whether  authorises  a  mortgage  of  land,  299 
ground  rents,  investments  in,  300 
India  stock,  investment  in,  ib. 
interest  charged  against,  when,  876 

„      included  in  power  to  charge,  288 
investments,  29&— 301 
Ireland,  investments  in,  300 
joint  mortgages  to  trustees,  302,  1038 — 9 
judgment  within  1  &  2  Vict.  c.  110, 

how  order  v.  defaulting  trustee  made  a,  75 
legal  fee  in  bare  trust  to  pass  to  executor,  1069 
legal  holder,  protected  v.  debts  of,  138 
lien  for  expenses  and  advances,  415 

payment  into  court  does  not  discharge  lien,  ih. 

third  person  making  advance  to  trustee  has  no  lien,  ib. 
limitation  of  actions.     See  Limitations,  Statute  of. 
Lord  Cranworth's  Act,  259—263 
Lord  St.  Leonards'  Act,  264,  291 
maintenance  and  advancement,  powers  of,  269,  70 
mortgage  justified  by  trust  for  sale,  286 
mortgages  by  trustees,  ib. 

when  authorised,  287 

on  invalid  security,  299 

covenant  to  pay  in,  287 

power  of  sale  in,  293 

of  trust  property,  783,  823 
mortgages  to  trustees, 

without  power  of  sale,  not  a  breach  of  trust,  293 

notice  of  trust  should  be  avoided,  301 — 2 
mortgage  or  sale,  what  words  authorise,  287 — 8 
notice  to.    See  Notice. 
parol  evidence  of  trust  of  mortgage,  1039 
power  of  sale  in  mortgage  by,  293 
power  to  raise  money  by  mortgage  or  sale, 

whether  can  mortgage  and  sell  to  pay  off  mortgage,  287 
purchase  of  incumbrance  at  under  value,  1043 
receipts. 

Lord  Cranworth's  Act,  260 

Lord  St.  Leonards'  Act,  264 
recognition  of  trust  even  at  law,  138 
rent  charge,  when  authorised,  288 
•  rents  and  profits,'  direction  to  pay  debts  out  of,  294 
sale  or  mortgage,  power  for, 

whether  can  sell  after  a  mortgage,  287 — 8 
sale  for  payment  of  debts  by  executors, 

under  old  law,  288—291 
„     present  law,  291 
several  names,  no  notice  of  trust,  775 

Digitized  by  Microsoft® 


1888  INDEX. 

TRUST   AND   HBXJSTEES— continued. 

solicitor  acting  as  trustee,  costs  out  of  pocket  only,  634 
statutory  powers,  259—632,  264,  291 
Statutes  : 

4  &  5  Wm.  4,  0.  29,  300 
10  &  11  Vict.       c.  46i  301 

22  &  23      „         c.  35,  300 

23  &  24     „        c.  38,  301 
34  „        0.  27,  300 

stock  mortgage,  by,  591 

surviving  trustee,  whether  can  sell,  254 

title  deeds,  custody  of,  851 

transfer    of    mortgage,    on    change    of     trustees — mortgagees, 

659,  60 
trust  deeds  for  creditors,  303 

action  by  creditor,  ib. 

parties,  ib. 
trust  estates,  when  pass  by  will,  1049 
trust  estates  extendible,  when,  37,  51,  8 
trust  of  term  bound  by  judgment,  51,  8,  63 
trust  for  sale  includes  a  mortgage,  288 
trustee  for  sale  cannot  foreclose,  993 
trustee  must  act  for  both  parties,  253 
voluntary  payments  in  expectation  of  coming  rentfe,  702 

TRUSTEE   ACTS, 

absconding  mortgagor,  757 

application  by  whom,  759 

appointing  person  to  convey,  757 

colonial  lands  within,  758 

contingent  rights  of  infant  trustee  or  mortgagee,  759 

copyholds,  vesting,  ib. 

costs  of  proceedings  under  Acts,  760 

infant  heir  of  mortgagee,  ib. 
„         „         mortgagor,  ib. 

lunatic  mortgagee.  Hi. 
„       mortgagor,  ib. 
entail  barred,  758 
heir, 

deceased  vendor,  of,  when  a  trustee  within,  760 

mortgagee's,  out  of  jurisdiction,  756 

trustee  dying  without  heir,  755 
illegitimate  mortgagee,  757 
infant  trustee, 

on  sale  under  decree,  1001 
infant  mortgagee,  754 
jurisdiction  in  whom,  753 
Lancaster  (Palatinate  Court),  758 
lands  within,  ib. 

lunatic  trustee  or  mortgagee,  753 
married  woman,  758 

executrix,  754 
mortgaged  lands  whereof  mortgagee  has  died  seised,  756 
mortgagees  out  of  jurisdiction,  755 

not  to  be  found,  ib. 
mortgagor  out  of  jurisdiction,  1022 
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TRUSTEE  ACTS— continued. 
payment  of  debts,  759 
'reconveyance,'  757 

costs  of,  760 
redemption  or  other  action, 

vesting  order  in,  757 
sale  under  decree— infant  declared  trustee,  1001 
service,  759 

sole  trustee  out  of  jurisdiction  or  not  to  be  found,  755 
stock — right  to  transfer,  and  vesting  order,  753 
Statutes : 

13  &  14  Vict.  c.  60,  753 

15  &  16     „     c.  55,  759 
unsound  mind  of,  but  not  found  lunatic,  person  declared  trustee. 

754 
Vendor  and  Purchaser  Act,  1874,  224,  761,  1069 
vesting  order,  755,  &c. 

to  uses,  754 — 5 

TRUST   AND   MORTGAGE   ESTATES, 

See  Devises  and  Bequests  op  Mortgages. 

TRUST   DEED   FOR   CREDITORS,  303,  1030 
all  trustees  need  not  execute,  303 
creditors  not  signing  within  time,  1030 
Crown  debts,  postponed  to,  175 
mortgagee,  when  can  avail  himself  of,  1030 
parties,  303,  1015 
revocable  when,  303 
suit  to  carry  out,  ib. 

TURNPIKE  TRUST  ACTS, 
mortgage  of  tolls,  1140 
See  Tolls. 


UNCONSCIONABLE  BARGAINS, 

dealings  with  expectant  heirs,  891 

suit  to  set  aside  treated  as  redemption  suit,  ih. 

UNDUE  INFLUENCE,  MORTGAGES  UNDER, 
principle  on  which  relief  granted,  894 
sale  turned  into  mortgage,  ib. 
terms  on  which  set  aside,  895 

UNIVERSITY  AND  COLLEGE  ESTATES  ACTS, 
mortgages  under,  1155 

USURY, 

repeal  of  usury  laws,  890 

setting  aside  dealings  with  expectant  heirs  not  aflfeoted  by  repeal, 


VENDOR  AND  PURCHASER  ACT,  1874, 

executor  of  mortgagee  passing  legal  fee,  224,  761,  1069 
wills  unregistered — mortgage  by  heir,  89 

Digitized  by  Microsoft® 


1340  INDEX. 

VENDOE  AND  PURCHASER'S  ACT,  1875,  1069 

VESTING  OEDER.    /SeeTEUSTEE  Acts, 

VirUM  VADIUM,  5 

Welch,  mortgage,  how  resembles,  ib. 

VOLUNTARY  PREFERENCE.    See  Bankeuptoy. 

VOLUNTARY  SETTLEMENT, 

consideration,  proof  aliunde,  528 

judgments,  charge  against,  when  revocable,  65 

marshalling  unsettled  property,  982,  4,  7 

in  favour  of  volunteers,  ib. 
post-nuptial  settlement, 

when  voluntary,  523 
redemption  by  volunteers,  1078 
solicitor,  gift  to,  set  aside,  896 
Statutes  : 

13  Eliz.  c.  5.    See  Featidulent   Conveyance   under 

Stat.  13  Eliz.  c.  5 
27  Eliz.  c.  4.     See  Feaudulent  Settlement   under 

27  Eliz.  c.  4 
27  &  28  Vict.  0.  112,  71 
undue  influence,  896 
voluntary  gift  charged  on  land  with  personal  covenant  of  settlor, 

land  bears  the  onus,  971 
voluntary  grantee  may  redeem,  1078 

VOTE  FOR  PARLIAMENT, 
mortgagee,  729,  741 
mortgagor,  693 


"WAEING'S  CASE— Rule  in  Sscp. 

assignment,  not  a  case  of,  490 

balance  v.  drawer,  495 

contract  with  holder,  not  a  case  of,  490 

death  of  both  parties  to  bill  insolvent,  491,  2 

double  proof  essential,  492 

formula,  490 

joint  adventure,  493 

misappropriation  of  part  of  security,  492 

principal  and  surety,  491 

reduction  of  proof,  liability  to,  492 

securities  insufficient  when,  ib, 

specific  appropriation  necessary,  490 

WARRANT  OF  ATTORNEY, 

assignment — restraint  against, 

it  is  not  a  breach,  85,  165,  6,  344 
attestation,  159 
bankrupt  laws, 

restriction  under  former,  repealed,  128 
church  living,  344 
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WAERANT  OF  ATTORNEY— continued. 
consideration,  none  required,  165 
continuing  security,  when,  ib. 
costs,  167 

countermandable,  not,  165 
death  of  creditor,  166,  7 
„        debtor,  ib. 

„       one  of  several  co-debtors,  ib. 
defeazance, 

on  same  paper  with,  160 

not  a  contract,  48 
elegit,  judgment  on,  is  within  statute,  47 
embezzled,  to  secure  sum,  void,  165 
entering  up  judgment,  166 

debtor  living  in  preceding  term,  t6. 
entry  of  satisfaction,  160 
execution  on  judgment,  166 

successive  executions,  137 
execution  on  the  person, 

when  not  authorised,  142 
execution  of  warrant  of  attorney, 

formalities  of,  159 
filing  of,  160 

foreign  country,  executed  in,  161 
index,  160 
infant,  161 
interest  on  old,  144 

interest,  warrant  of  attorney  only  to  secure,  151 
Ireland,  similar  provisions  in,  160 
judge's  order,  filing  of,  ib. 
judgment  on,  97,  167 
marriage,  effect  of,  on,  162 
married  woman,  161 
old,  judgment  on,  166 
practice  for  mortgagee  not  to  take,  48 
receipt  of  more  than  amount  of  judgment  under,  152 
restriction  against  alienation,  not  a  breach,  165 
revocation  by  death,  166 — 7 
rule  of  1853,  166 
satisfaction,  memorandum  of,  160 
scire  facias  to  revive  judgment  might  have  been  waived,   97, 

163 
sequestration    against     church    living     intended,    when    void 

344 
setting  aside — how,  164,  898 

fraud,  165 

illegal  consideration,  >6. 
solicitor,  who  may  be,  162 

„       duties  of,  ib. 
speaks  from  what  time,  167 
stamp,  675 
surety,  when  cannot  recover  from  creditor, 

what  he  has  paid  to  co-surety,  164 
third  paxty  cannot  object  to,  ib. 
by  whom  it  maybe  given,  161 
writs,  successive,  under,  137 
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WASTE, 

injunction  against  mortgagee,  when,  74.5 

mortgagor,  704 
timber  felled,  injunction  if  seburity  defective,  ib. 
mines — opening,  1110 

WELCH  MORTGAGE, 

account  of  rents  when,  325 
action  of  debt  on  loan,  qu.,  ib. 
covenant  for  payment  not  inserted,  ib. 
elegit,  compared  with  tenancy  by,  ib. 
ejectment  by  mortgagor,  when,  326 
foreclosure,  no  power  to  compel,  ib. 
Ireland,  formerly  common  in,  ib. 
lease  in  nature  of,  327 
mortgage  in  nature  of,  326 
mortuum  vadium  resembles,  6,  325 
power  to  mortgage  authorises,  327 
redemption, 

no  power  to  compel,  325 
Statute  of  Limitations,  327 
time  no  bar  to  redemption,  when,  325 
vivum  vadium,  difference  from,  6 

WEST  INDIA  GOVERNMENT  MORTGAGE  ACTS, 
mortgages  under,  1153 

WEST  INDIES, 

consignee's  lien,  422 
commission  to  mortgagee,  743 

WHARFINGER, 

Crown  debts  subject  to  lien  of,  175 
lien  of,  600 

WILFUL  DEFAULT.    See  Moiitgagee  in  Possession. 
elegit,  tenant  by,  57 

WILL, 

establishing,  v.  heir,  799, 1076 
foreclosure, 

effect  of,  after  will  under  old  law,  1055 
revocation  of, 

by  new  limitation  of  equity  of  redemption,  33,  1086 
registration  of, 

in  England,  87 

,,  Ireland,  89 

mortgage  by  heir  when  will  unregistered,  ib. 

Vendor  and  Purchaser  Act,  1874,  ib. 

WINDING  UP, 

Crown  prior  to  creditors  under,  120,  183,  4 
execution  of  judgments  and  other  proceedings,  120 — 2 

extent  by  Crown,  122 

injunction,  121 

unregistered  company,  ib. 

'  void,'  meaning  of,  122 

voluntary  winding  up,  ib. 
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WINDING  UP— continued. 
foreclosure  in,  1027 

fraudulent  preference,  as  in  bankruptcy,  545 
mortgages  in,  399 
mortgagee  holding  security, 

bankruptcy  rule  in  force  under  Jud.  Act,  ib 
chancery  rule  in  force  before,  ib. 
preferential  debts,  rule  not  in  force  in,  400 
proof  V.  two  estates,  ib. 
reputed  ownership,  rules  not  in  force  in,  ib. 
secured  creditors,  ib. 
Stat.  Comp.  Act,  1862,  s.  164,  545 

WRIT.     See  Execution. 


YORK  PROVINCE, 

personal  estate  of  mortgagor  indemnified  real  estate  as  against 
widow's  customary  moiety,  951 

YORKSHIRE, 

Land  Registry  Act,  1862,  90 
Land  Transfer  Act,  1875,  91 
registration  of  deeds  and  wills,  87 

judgments,  98 

See  Registration. 


THE  END. 


EEADBURV,   AONEW,  &  CO.,  PBlNTKBe,      HITEFWAES. 
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